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CASES  IN  EASTER  TERM 

Replicaiim — traversed  the  dnise  of  John  Bailey  the  grandson 
to  Rachael  his  mother,  ^c.  Issue  on  the  traverse. — Verdict  for 
the  Demandant,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case ; — 

The  v'AX  oi  John  Bailej/ the  grandson,  made  in  the  year  1756, 
was  in  the  following  words; 

"  I  give  to  my  mother  Rachael  Bailey,  all  that  freehold  mcs- 
"  suage,  tenement,  or  dwelling-house,  orchard,  garden,  and  all 
**  other  the  appurtenances  thereto  belonging,  situate  at  Thorpe, 
**  now  in  the  occupation  of  A.  B.  as  also  two  acres  of  arable 
"  land  lying  in  the  common  field,  as  also  the  stock  of  corn, 
"  grain,  hay,  goods,  chattels,  and  efTects  or  estate  of -what  kind 
"  soever,  also  all  other  the  utensils  of  husbandry,  which  shall  be 
**  found,  or  be,  in  the  dwelling-house  or  farm  vAich  I  now  rent 
"  of  my  father,  situate  in  Thorpe  aforesaid,"  (this  was  the  estate 
in  question  in  which  be  had  the  remainder  in  fee]  "  as  aW 
**  all  that  freehold  messuage,  tenement,  or  dwelling-house, 
"  orchard,  garden,  and  all  other  the  appurtenances  thereto  be- 
**  longing,  in  Thorpe  aforesaid,  late  in  the  occupation  of  B.  C. 
**  to  her  sole  use  and  behoof,  and  to  her  heirs  and  assigns  for 
*•  ever." 

On  this  case  the  question  was,  whether  the  words  '*  estate  <f 
**  wliat  kind  soever"  as  they  were  inserted  in  the  devise  of  divers 
particulars  of  personal  property,  '*  were  suEBcicnt  to  pass  the  re- 
"  mainder  in  fee  vested  in  the  testator?" 

This  was  argued  in  Michaelmas  Term  1787,  when 

HiU,  Serjt.,  for  the  tenant,  contended  that  the  word  estate 
passed  all  the  interest  which  the  testator  had  in  the  premises — 
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ADVERTISEMENT 

TO  THE  FOURTH  EDITION. 

In  the  present  Edition  the  numerous  cases  which  have  been 
decided,  since  the  last  publication  of  this  Work,  recognizing, 
impugning  or  illustrating,  the  decisions  contained  in  it,  have 
been  carefully  collected,  in  the  notes  now  added,  which  are 
distinguished  from  those  of  the  Reporter  by  being  enclosed 
within  brackets.  The  few  additional  references  which  ap- 
peared in  the  Third  Edition  will  be  found  incorporated  in  the 
new  notes.  Occasionally,  when  the  importance  of  the  subject 
appeared  to  justify  it,  the  present  Editor  has  ventured  to  in- 
sert a  few  more  extended  annotations,  which  will  not,  he  trusts, 
be  considered  misplaced. 

Inner  Temple^  March  S,  1887. 


S  CASES  IK  EASTER  TERM 

1788'     is,  all  th«  corn  growing  upon  the  uiid  lands,  which,  before  the 

g^^^jj     expiration  of  such  term,  hath  been  sown  by  such  tenant  and 

Bgaiiat      farmer  upon  any  part  of  such  lands,  being  arable  land,  not  ex- 

■uuTa^    ceeding  one  third  part  of  the  arable  lands  so  held  under  such 

o^^-      demise,  and  which  hath  been  left  standing  and  growing  upon 

such  lands  at  the  expiration  of  such  term ;  and  also  deposit  such 

awcn/'going  crop,  token  reaped,  in  the  bams  and  out-houses,  if 

amf  such  there  be,  parcel  of  suck  demised  premises  convenient  in 

that  behalf,  and  thresh  the  same  there,  and  keep  the  same  in  the 

[  6  ]     grain  there  then  arising,  in  such  hams  and  out'houses,  until  tie 

Jirst  day  of  May  next  afier  the  reaping  of  such  com.    On  the  1st 

oi  August  1784,  William  Beavan  the  tenant  reaped  his  avaay- 

goijtg  crop,  uiAplaced  and  deposited  the  same  in  the  said  placet 

in  v>kich,  &c.  being  the  bams  and  aid-houses  parcel  of  the  said 

demised  premises,  and  kept  it  there  till  the  said  time  when,  Sfc. 

which  was  before  the  1st  of  May  next  after  the  reaping  of  the 

same,  under  the  custom — rent  arrear,  distress,  8tc 

Plea  in  bar— protesting,  no  such  custom,  confesses  that  the 
demise  ended  on  the  2d  of  February  1784,  but  says  that  the 
said  goods  and  chattels  were  taken  and  distrained  after  the  ex- 
piration  of  six  calendar  months  next  after  the  end  and  determina- 
tion of  the  said  demise,  &c. 

To  this  there  was  a  general  demurrer. 

Lavrence,  Serjt.,  in  support  of  the  demurrer,  argued  that 
although  the  distress  was  taken  after  six  months  had  elapsed 
from  the  determination  of  the  demise,  yet  the  landlord  had 
a  good  right  to  distrain.  The  case  in  Keilway  96-  a.  is  an  ex- 
press authority  in  point. — The  tenant  had  an  interest  in  the  pre~ 


It  is  with  the  highest  gratitude  and  respect  to  that  Court 
whose  proceedings  are  contained  in  the  following  pages,  that 
the  Reporter  thus  publicly  acknowledges  the  very  great  encou- 
ragement and  assistance  with  which  he  has  been  honored. 
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,  178S.  btiOii  of  the  rdttirn  of  Members  of  Parliament,  the  words  of 
■— —  vbidm-et  *^The  said  \00i.(  the  penalty,^.  )wkh  ha  ctMi*  spent 
agg^M  *'  m  thM  'cate.  So  in  the  statute  o{7&8JV.8.  c.  7.  on  the  same 
*■■""  subject,  costs  are  distHlctly  given,  besides  the  penalty.  When 
L  IS  J  tiierefbre  no  4aiei»io(t  is  made  of  costs  in  -a  penal  statute,  it  is  to 
be  inferred,  that  the  legislature  meant  to  exclude  them. 

Lord  LotraHBOBOusH  saw  no  reason  to  doubt  the  authorities 
dted  in  si^iport  of  the  Plaintiff's  right  to  costs.  The  statute  of 
dtmcester  is  a  remedial  act,  and  ought  to  hare  a  &TOurable 
interpretation.  The  penalfy  in  the  present  case  accrues  to  the 
party  grieved  before  action  brought,  who  having  recovered  a 
debt,  is  entitled  to  the  costs  attending  such  recovery. 

GoDLS,  J;,  of  the  same  opinion-^-^osts  are  in  the  nature  of  a 
aatisbotion. 

This  is  not  a  popular  action ;  it  is  like  an  action  on  a  bond 
to  recover  a  debt  already  due,  a  right  of  action  vests  in  the 
par^  grieved  as  soon  as  the  grievance  is  committed ;  but  it  is 
otberw^  of  a  comitaoa  informer,  who  baa  no  interest  till  judg- 
ment. 
Heath  and  Wilbimi,  Jastices,  of  tiie  same  opinion. 

Rule  absolute. 


Wallace  against  King  and  Others. 

Tnmr  «ill   PITHIS  was  an  action  qn  the  ease  for  selUng  goods  distrained 
'"-'■'  fcNT  rmt  in  artieer,  before  five  days  bad  expired  next  after 


guUriTioid  the  distress  was  taken  and  notice  given.    The  ^eclamtioa  cob- 
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Wallace 


The  cause  came  on  to  be  tried  before  Lord  Lougtborough  at     17S8. 
the  Stttings  after  last  Hilary  Term  at  Westminster. 

At  the  trial  it  appeared  that  the  PlaiotifF  held  three. rooms  of 
the  Defendant,  Kingj  in  Oxfard-sireeii  in  the  parish  of  St.  Mary'  ^^S!h^ 
k4Hme.  That  three  quarters  of  a  year's  rent  being  in  arrear, 
the  Defendant  King^  together  with  the  Defimdants  Freeman^ 
Cooper  J  and  WefAam  (who  were  assistants  to  King)^  en  Saturday 
the  i^Uh  qf  May^  1787,  distnuned  the  Plaintiff's  goods,  made 
an  inrentory,  and  gave  a  regular  notice  of  sale.  On  Thursday 
afternoon,  May  the  1 7tb,  they  removed  the  goods  and  sold  them. 
The  appraisement  was  made  by  appraisers,  who  were  sworn 
before  one  Mm  Woodt  who  was  constable  of  the  parish  of  St.  [  1^  ] 
Georges  Hanooer-squarei  and  not  for  the  parish  of  St.  lSary4e- 
bontg  and  who  was  chosen  by  the  vestry  of  St.  Georg^s^  and 
returned  and  sworn  in  constable  at  the  leet  of  the  Dean  and 
Chapter  of  Westminster.  It  was  proved  that  the  parishes  of  &• 
Mary-leJfone  and  of  <S^.  George^s  were  both  in  the  hundred  of 
Osstdstone  (which  has  five  divisions,  viz.  Hcibom^  jFinsbury^  The 
Tamer^  Kensington^  and  Westminster)^  but  that  jS^  Mary4e'ione 
was  in  the  HMom  division,  and  St.  George^s  in  the  Westminster 
divisioB,«Bdthat  no  part  c£  Westminster  extended  into  the  parish 
dfSt.  Mary4e'hone. 

It  was  contended  at  the  trial  by  Bond^  Seijt.,  1st,  That  the 
Defendants  could  not  legally  sell  the  distress  before  Friday^ 
May  ISth,  as  the  party  distrained  must  have  fiill  five  days  to 
r^levy  his  goods  in,  next  after  the  distress  was  taken  and  no- 
tice given  (a),  ^dly.  That  the  appraisement  was  not  regulaiv 
not  being  under  the  inspection  ^<  of  the  constable  of  the  hundred^ 
parishy  arpUtcCy  ^here  such  dis^ess  was  taken.** 

Lord  Loughborough  thought  these  p<»nts  proper  to  be  ar- 
gued in  Gonrt,  and  also  whed^r  trover  would  lie.  He  there- 
fore directed  a  Terdict  to  be  entered  on  the  count  in  trover  for 
the  valve  of  the  goods,  and  diat  the  Court  should  be  moved  for 
B  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside^  and 
a  nonsuit  entered* 

A  rule  to  shew  cause  having  been  obtained,  Bond^  Seijt,  ar- 
gued that  the  statute  of  2  TK  4*  M.  (5),  the  first  Mt  which  gave 
kmdlords  a  power  to  sell  the  tenant's  property,  had,  out  of  mercy 
to  the  tenant,  allowed  him  five  full  days  in  which  he  might  make 
replevin.     In  order  therefore  to  give  efiPect  to  the  intention  of 

(a)  2W.iM.Sm.l.c,S.s.i.  (b)  Se»i.Ue.S.s.S. 

the 
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178$.     the  statate,  those  five  days  must  be  reckoned  exclusive  both  of 

.r the  day  on  which  the  distress  was  taken,  and  also  oF  the  dav 

agm»      when  toe  >ale  was  made. 

^^^  .  But  this  objection  the  Court  over-ruled,  saying,  that  on  the 
Thursday  afternoon,  five  days  from  the  time  of  the  distress,  bad 
completely  expired. 

He  then  ai^ed^  that. where  a  constable,  without  any  special 
warrant  from  a  magistrate,  is  intrusted  with  the  execution  of 
any  powers,  either  by  common  law  or  by  statute,  he  can  only 
execute  them  within  the  parish  or  district  of  whicb.'he  b  ap- 
pointed constable.  For  this  he  cited  2  Ld.  Ttaym.  1S06,  the 
Qjieeny.To<deyi  1  Saik.  175,  cau  of  the  village  of  ChorUy,  Fotter^s 
[  15  ]  CivmLaw,Sl^,SBlac.S£p.llS5,HiUr.Barnes,axidBlaic/ier 
▼.  £i»i>p(a)  (tried  before  IiordJlf(iR{/i«/<^  on  the  Home  Circuit,  at 

the 
(a)  Stateher  v.  Kewp,  Maiditoru  Summer  Aiaie*,  17B3. 
"niu  was  ac^D  of  trespass  for  entering  Plaintlff'B  house.  Defendant  had 
acted  under  a  warrant  from  a  justice  of  peace  to  search  for  net*,  the  warrant 
on  bong  produced  was  directed  "  7%  Me  Cmutable  of  Skipborne,  to  Samuel 
"  Carter,  and  to  eM  other  affuxTM  of  peace  in  the  coimty  of  Kent"  Evidence 
was  given  that  the  Defendant  was  borsholder  of  the  hundred  of  JMie  Petit- 
ham,  which  adjoined  to  the  hundred  of  S^^mt,  in  which  the  Fluntiff't 
luHue  was  situated. 

Tedi\am,  for  the  Defendant,  contended  that  he  was  comtable  for  the 
coun^,  and  came  within  the  warrant,  which  was  directed  to  nSo^frio/'f&f 
peace  tn  the  ctnaiy  of  SenL 

■  SrMtie  and  O.  Bond,  (at  the  Pluntiff,  at^ed  that  ^Hdwn  a  jiiadce  directed 
a  wanaat  gtvaniSiylo  a  copttabU  of  a.^veD  diitritf,  and  all  other  peace  of- 
ficers within  the  county,  it  was  reddendo  thgula  tingulit  to  the  constable  of 
each  district  in  the  county  ULcording  as  tlie  warrant  uiiclit  require  execution 


Wax£ai 
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the  Summer  Assizes  1789).  The  Defendant,  in  the  present  caaei  1788 
could  not  be  suppoi^  to  have  authority  in  the  county  at  large^ 
ofi  he  was  appointed  under  a  particular  franchise,  at  the  leet  of 
the  Dean  and  Chapter  of  Wntmimter.  The  statute  ^W.SfM.cS.  '^^ 
directs  that  the  overplus  of  the  money  arising  from  a  sale  of  the 
iffistress,  shall  be  left  in  the  hapds  of  the  known  offioev  of  the 
district,  but  by  no'  means  Intended  that  a  stranger  should  inter- 
ferew  If  it  were  permitted  to  the  constable  of  one  parish,  to 
step  out  of  his  line,  and  exercise  his  office  in  another,  it  would 
opA  a  door  to  numberless  frauds  upon  tenants^ 

If  then  the  Defendants  had  exceeded  their  authority  and  dis* 
obeyed  fiie  statute,  they  were  evidently  wrong  doers,  and  their 
selling  the  property  of  the  Plaintiff  was  a  tortious  conversion. 
Trover  therefore  might  well  be  supported.  The  legality  of  the 
sale  of  a  distress  has  often  come  in  question  in  an  action  of  trover,  C  ^^ 
as  appears  from  the  case  of  Walter  v.  RumbaUf  4  Mod.  385,  and 
LordBmpn^  53.  Although  the  statute  11  Geo.  £.  c.  IQ.  s.  19. 
declares  that  a  party  making  an  irregular  sale  of  a  distress,  shall 
not  be  deemed  a  trespasser  ah  initio^  yet  it  gives  an  action  on 
the  case  to  the  party  aggrieved,  to  recover  satisfaction  for  the 
special  damage  sustained.  Trover  is  an  action  on  the  case 
suited  to  the  special  damage  sustained,  viz.  the  sale  and  con- 
version of  the  Plaintiffs  goods.  Under  this  statute  therefore, 
as  well  as  at  common  law,  trover  is  here  the  proper  form  of 
action* 

Marshall^  Seijt,  for  the  Defendant,  argued,  that  since  the 
statute  of  1 1  Geo.  2.  (a)  had  given  an  action  on  the  case,  and  de- 

guIU.  I  remember  a  famous  case  at  Norunch,  where  it  was  so  determined. 
The  reasons  gjyen  by  the  counsel  for  the  Plaintiff  are  good  ones;  they  weighed 
vith  me  in  the  Norwich  case.  This  warrant  is  directed  **  To  the  constable 
^  of  Skifbome^  to  Samuel  Carter,  and  to  all  other  peace  officers ;"  the  De- 
fendant is  neither  constable  of  SMpbome  [see  the  observations  of  Bayley,  J. 
1  B.  and  C.  293,]  nor  Samuel  Carter,  and  the  general  direction  is  to  be  taken 
to  each  within  his  district  Therefore  as  the  warrant  was  not  directed  to 
the  Defendant)  he  cannot  justify  under  it,  and  Plaintiff  must  have  a  verdict 
for  U. 

[So  where  a  warrant  was  directed  warrant)  could  not  execute  it  out  of 

**  to  A.  B,  to  the  constables  of  W,  and  their  district,  B,  v.  Weir,  1  B.  &  C. 

**  to  all  other  his  Majesty's  officers ;"  288.    See  also  Milton  v.  Green,  S 

it  was  held  that  the  constables  of  W,  East,  233.] 
(their  names  not  being  inserted  in  the 

(fl)  C  19.  *.  19. 

VOL.  r,  c  Glared 
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c]ared  that  the  party  selling  the  dUtreu  should  not  be  deemed 
a  trespasser  ab  initio,  trover  could  not  be  maintained.  If 
trover  could  be  brought  against  the  Defendants,  it  might  also 
be  brought  against  the  buyer  under  the  sale  of  a  distress. 

The  Court,  without  deciding  whether  the  constable  had  ex- 
ceeded his  authority,  were  cleariy  of  opinion,  that  the  count  ia 
trover  on  which  the  verdict  was  taken,  could  not  be  supported, 
not  being  a  remedy  which  could  be  pursued,  since  the  statute  of 
11  Geo.&.  c.  ig.  as  It  tended  to  place  the  landlord  in  the  same 
situation  as  before  the  passing  of  the  act,  by  considering  him  as 
a  trespasser  ab  initio. 

Rule  absolute. 


CASES 


ARGUED  AND  DETERMINED 


1788. 

IN  THE 
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IN 


Trinity  Term, 


In  the  Twenty-eighth  Year  of  the  Reign  of  George  III. 


Fielder  against  Starkin. 

npHIS  was  an  action  on  the  warranty  of  a  mare,  "  that  she  Where  a 
**  wrs  sounds  quiets  and  free  frcm  vice  and  blemish.^'  been  acid 

Plea,  Non-assumpsit^  on  which  issue  was  joined. —  ISJJIa'^ 

The  canse  came  on  to  be  tried  at  the  last  Assizes  at  Thetfbrdj  which,  it  can 
before  Mr.  Justice  Ashhursty  and  a  verdict  found  for  the  Plain-  pro^aj^ 
tiff.     It  appeared  on  the  trial,  from  the  learned  judge's  report,  unMundat 
that  the  Plaintiff  had  bought  the  mare  in  question  of  Uie  defend-  aaU,  the 
ant  at  fTfiin^/ fair,  in  the  month  of  March  1787  for  SO  guineas,  J^^  m^' 
and  that  the  Defendant  warranted  her  sounds  and  free  from  vice  action  on  the 
and  blemish. — Soon  after  the  sale,  the  Plaintiff  discovered  that  ^^H^hi!^!^ 

therthe 
horse  being  returned  or  notice  given  of  the  untoundneu  (a). 

• 

(«)  [But  where  there  is  an  agree-  ▼•  Hannay,  5  Esp.  N.  P.  C.  82,  And 
ment  to  take  the  horse  back,  if  on  unless  the  horse  has  been  accepted 
trial  hm  shall  be  found  faulty,  though  again  by  the  vendor,  the  contract  will 
accompanied  with  an  expreu  war-  not  be  rescinded,  and  money  had 
ranty,  it  is  incumbent  on  the  pur-  and  received  cannot  be  maintained, 
chaser  to  return  the  horse  as  soon  as  Payne  v.  Whole,  7  East,  274.  Unless 
die  faults  are  discovered,  unless  the  bv  the  terms  of  the  contract  the  pur- 
seller  bv  a  subsequent  misrepresenta-  chaser  alone  may  rescind  it.  Towers 
tion  induce  him  to  prolong  the  trial,  v.  Barrett,  1  T.  R.  156.  If  the  horse 
Adam  v.  Siehards,  pott,  vol.  ir.  p.  575.  has  been  returned,  the  damages  re- 
So  the  horse  must  be  returned,  before  covered  in  an  action  on  the  warranty 
the  purchaser  can  maintain  assumpsit  will  be  the  price  of  the  horse ;  if  the 
for  money  had  and  received,  as  upon  horse  has  been  kept,  the  difllerence 
a  contract  rescinded.  Towersv,JBar'  ,  between  the  value  and  the  price. 
retty  1  T.  R.  155;-  and  it  must  be  re-  Casweil  v.  Coare,  1  Taunt.  566,  Un- 
tamed within  a  reasonable  time ;  per  less  the  horse  has  been  tendered,  the 
Buller,  J.  Ufid,  156.  And  in  the  same  purchaser  cannot  recover  the  ex- 
state  as  when  sold,  and  not  dimi-  penses  of  his  keep,  ilnd, 
Dished  in  value  by  doctoring.    Curtis 

c  2  she 
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1788.     she  was  nnsmind  'and  vicious  (a),  but  kept  her  three  month* 
FmaiB     ^^^'  'hi^  discovery,  during  which  time  he  gave  her  physic  and 
agahttt      used  Other  means  to  cure  her.    At  the  end  of  tJie  three  months 
*""'    he  sold  her,  hut  she  was  soon  returned  to  him  as  unsound. 
After  she  was  so  returned,  Plaintiff  kept  her  till  the  month  of 
October  1787)  and  thai  sent  ber  Itack  to  Ae  DefendaM  as  un- 
sound, who  refused  to  receive  her.    On  her  way  back  to  the 
Plaintiffs  stable,  the  mare  died,  and  on  her  being  opened,  it 
was  the  opinion  of  the  farriers  who  examined  her,  that  she  had 
been  unsound  a  full  ttDelvemontk  befort  Aer  death.     It  also  ap- 
^  18  3    peared  that  the  PlatntlfTand  Defendant  had  been  often  in  com- 
pany together  during  the  interval  between  tlie  month  (^  March, 
when  the  mare  was  sold  to  the  Plaintiff,  and  October,  when  he 
sent  her  back  to  the  Defendant;  bat  it  did  not  appear  that  the 
Plaintiff  had  ever  in  that  time  acquainted  the  Defendant  with 
the  circumstance  of  her  being  unsound.   Hie  jury  found  a  ver- 
diet  for  the  Plaintiff  with  30^iiieas  damages. 

Le  Blanc,  Seijt.,  having  obtained  a  rule  to  ahew  cause,  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  entered; 

Adair,  Serjt.,  shewed  cause.  Three  questions  arose  in  this 
case  upon  which  the  jury  had  a  right  to  decide.  1st,  Wliether 
there  was  a  warranty  from  Defendant  to  Plaintiff? — ftd*  Whe- 
ther such  warranty  was  true  or  false  ? — 3d,  Whether  (he  Flam- 
tiff  returned  the  mare  to  the  Defendant  and  gave  him  notice  of 
the  being  unsound  within  due  time  ?  These  were  clearly  ques- 
tions of  fact  which  it  fell  within  the  province  of  the  jury  to  de- 
termine. Although  it  has  been  sometimes  considered  as  a  ques- 
tion of  law,  what  shall  be  reasonable  notice  and  due  diligence. 
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of  abode,  and  the  facility  of  commanicatioii  between  them.  As  17M« 
the  jary  have  decided  in  favour  of  the  Plaintiff  upon  these  iaGt$» 
the  Court  will  not  now  interfere.  It  is  plain  that  the  jury  gave 
no  credit  to  that  part  of  the  evidence  which  tended  to  shew, 
that  the  Plaintiff  and  Defendant  were  seen  together  after  the 
mare  was  discovered  to  be  unsound,  and  that  the  Plaintiff  at 
that  time  neglected  to  give  notice  to  the  Defendant.  Tbia 
neglect  if  it  had  been  proved*  would  have  been  perhaps  a  waiver 
of  the  right  to  return  the  mare,  but  as  the  verdict  is  found,  thia 
evidence  must  be  taken  to  be  fabe.  The  jury  have  exercised 
a  discretion,  which  they  have  a  right  to  exercise,  of  believing 
or  disbelieving  any  part  of  the  evidence,  and  of  wliich  discre- 
tionary power  many  instances  have  occurred. 

I^  BlanCf  in  support  of  the  rule,  confined  himself  to  the 
question,  Whether  the  Plaintiff  had  used  due  diligence  to  re- 
turn the  mare  to  the  defendant,  and  had  given  reasonable  notice 
of  her  being  unsound  ?  This,  he  argued,  was  a  question  of  law, 
ariung  out  of  &cts.  The  undisputed  facts  were,  that  Plaintiff 
had  early  discovered  the  unsoundness  of  the  mare,  but  he  took 
no  pains  to  make  inquiry  for  the  Defendant,  to  give  him  no- 
tice of  the  mare  being  unsound,  or  to  return  her  till  six  months  [  19  } 
after  he  knew  she  was  unsound.  The  inference  of  law  from 
diese  fiKrts  must  be,  that  he  has  not  used  due  diligence,  nor 
given  reasonable  notice  to  the  Defendant  This  is  like  the  case 
of  a  bill  of  exchange  being  dishonoured,  where  it  is  necessary 
in  order  to  make  the  indorser  liable,  that  the  holder  of  the  bill 
should  use  due  diligence  and  give  reasonable  notice  to  the  in- 
dorser. But  in  such  case  what  is  due  diligence  and  reasonable 
notice^  is  a  question  of  law  arising  from  particular  circum- 
stances (a).— The  Plaintiff  in  the  present  case,  was  so  far  from 
returning  the  mare  in  prq)er  time  after  he  knew  her  to  be  un- 
sound, that  he  endeavoured  by  every  method  to  cure  her,  and 
exerted  the  highest  act  of  ownership,  by  selling  her  to  a  third 
person. 

Lord  Loughborough. — Where  there  is  an  express  warranty 
the  warrantor  undertakes  that  it  is  true  at  the  time  of  making 
it.  If  a  horse  which  is  warranted  sound  at  the  time  of  sale, 
be  proved  to  have  been  at  that  time  unsound^  it  is  not  necessary 

(a)  Tindai  v.  Browne  Term  Rep.  B.  R.  voL  i.  p.  167. 

that 
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1786.  that  he  should  be  returned  to  the  seller.  No  length  of  time 
f^^  elapsed  after  the  sale,  will  alter  the  nature  of  a  contract  ori- 
<v>nu<  g^nally  false.  Neither  is  notice  necessary  to  be  given.  Though 
the  not  giving  notice  will  be  a  strong  presumption  agunat  the 
buyer,  that  the  horse  at  the  time  of  the  sale  had  not  the  defect 
complained  of,  and  will  make  the  proof  on  his  part  much  more 
di£Gcult.  The  bargun  is  complete,  and  if  it  be  fraudulent  on 
the  part  of  the  seller,  he  will  be  liable  to  the  buyer  in  damages, 
mtftout  either  a  return  or  notice.  If  on  account  of  a  horse  war- 
ranted sound,  the  buyer  should  sell  him  again  at  a  loss,  an  ac- 
tion might  perhaps  be  maintained  against  the  original  sdler,  to 
recover  the  difference  of  the  price  (a).  In  the  present  cose  it 
appears  from  the  evidence  of  the  ferriers  who  saw  the  mare 
opened  that  she  mutt  have  been  unsound  at  the  time  of  the  sale 
to  the  plaintiff". 

Gould,  J.  of  the  same  opinion,  remembered  many  cases  of 
express  warranty,  where  a  return  was  not  held  to  be  necessary. 
Heath,  J. — If  this  had  been  an  acUon  for  money  had  and 
received  to  the  plaintiGr*s  use,  an  immediate  return  of  the  mare 
would  have  been  necessary;  but  as  it  is  brought  on  the  express 
warranty,  there  was  no  necessity  for  a  return  to  make  the  De- 
fendant liable. 
^  SO  ]  Wilson,  J.  of  the  same  opinion,  recollected  a  cause  tried 
be£tre  Mr.  Justice  Btdler,  at  Wisi  prius,  where  the  Defendant 
had  sold  the  Plaintiff  a  pair  of  coach-horses  and  warranted 
ibem  to  be  six  years  old,  which  were  in  reality  only  four  years 
old.  It  was  contended  that  the  Plaintiff  ought  to  have  returned 
the  horses;  but  Mr.  Justice  Buller  held,  that  the  action  on  the 
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Alexander  against  Comber.  1788. 

^ROVER  for  sheep— Tried  before  Mr.  Justice  Grose,  at  the  The  Statute 
last  Assizes  at  East  Grinstead.  It  appeared  that  the  Plain-  ^,f ''^  ^ 
tiff  had  agreed  to  buy  the  sheep  of  the  Defendant  at  Lewes  a  parol 
Fair,  and  to  take  them  away  at  a  certain  hour.    There  was  no  tob^'^Jda 
money  pud,  nor  any  sheep  delivered.     The  Plaintiff  not  com-  without 
ing  at  the  time  appointed  time,  nor  sending  to  take  the  sheep,  est  or  d&. 
the  Defendant  sold  them  to  another  person.     Verdict  for  the  ^T^J^*  (""* 

*"  giving  the 

Plaintiff.  buyer  any 

A  rale  having  been  obtained  to  shew  cause  why  the  verdict  ^i^^^iH^ 
should  not  be  set  aside,  and  a  nonsuit  entered ;  *u«b  <»>« 

Bondf  Serjt.,  argued  against  the  rule,  that  as  the  sheep  were  buyer  can. 
sold  to  the  Plaintiff,  there  was  a  sufficient  property  in  him  to  ^  ™^ 
maintain  the  action ;  and  as  they  were  re-sold  by  the  Defend-  against  the 
ant,  a  sufficient  conversion  on  his  part.  ][^  them  to 

But  the  Court  held,  that  the  statute  of  frauds  prevented  any  another  pcr- 
property  from  vesting  in  the  Plaintiff,  so  as  to  enable  him  to  a  sale  U  nor 
maintAin  trover,    there  being  neither  earnest,  delivery,  nor  w^»»«tt«<«. 
agreement  in  writing.  within  that 

Wilson,  J.,  observed,  that  where  a  sale  is  not  immediate  it 
is  pot  within  the  statute  of  frauds,  such  as  a  contract  to  pur- 
chase a  carriage  when  it  shall  be  built,  and  the  like. 

Rule  absolute  (a). 

(a)  See  4  Bunr.  9101,  Clayton  v.  &  S.  178.    Garbuit  v.  Wation,  5  B. 

Andrewt. — 1  Strange,  506,  Towers  v,  &  A.  613.    As  to  the  delivery  suffi- 

Sir  Join  Otbome.  cient  to  constitute  an  acceptance  of 

[See  alio  Bondeau  v.  Wvatt,  pott,  goods  within  the  Statute  of  Frauds, 

voL  II.  p.  63.    Groves  v.  £uck,  3  M.  vide  post.  voL  ii.  p.  316,  note  (a).J 


sutute. 


Camden,  Calvert,  and  King,  against  Edie.  [21] 

^IIHE   Plaintiffs  having  brought  twenty-five  actions  on   a  Defendanu 

policy  of  insurance  against  the  Defendant  and  others,  a  J^^^n. 

rule  was  obtained  to  consolidate;  by  which  it  was  ordered  ^racon- 

(among  other  things)  that  the  Defendant  should  be  at  liberty  rule  nouo 

to  prosecute  a  bill  filed  by  them  in  the  Exchequer,  upon  their  ^""g  any 

J         1  -  nt  1        1  .11  .  1       "Ai    .      .«%     /•  wnt  of  error, 

undertaking  not  to  file  any  other  bill  against  the  Plaintiffs  for  cannot  do  it, 

an  injunction,  nor  to  bring  "  any  wit  of  error:'  te°^nife^ 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the  ^^°^  on  the 

•  record.  But 
the  Court  will  not  grant  an  attachment  against  the  Attorney  for  having  brought  such  writ  of  error,  if 
it  appeara  that  it  was  not  done^br  dday,  and  that  he  was  led  into  a  nmtake  {a), 

(a)  [See  Baddely  v.  Shqfto,  8  Taunt.  434.] 

Plaintiffti 
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Fl&intifi^  for  a  total  loss.  The  costs  were  taxed  and  paid  by 
the  Defendant's  Attorney)  and  tlie  damages  settled  between  tbe 
parties  themselves,  who  had  an  open  account  with  each  other. 
All  the  other  Defendants  (except  one,  who  became  a  bankrupt) 
paid  their  subscriptions. 

The  PlaintiSa'  Attorney  was  afterwards  served  with  an 
allowance  of  a  writ  of  error  in  this  cause  j  upon  which  a  rule 
was  obtained  in  Easter  Term  last  to  shew  cause  why  an  attach- 
neat  should  not  issue  against  the  Defendant's  Attorney  for 
cootempt  and  breach  of  the  consolidation  rule,  and  why  all 
further  proceedings  on  the  allowance  of  the  writ  of  error  shonld 
not  be  stayed.  On  shewing  cause  against  this  rule,  it  appear- 
ed by  the  afBdavit  of  the  Defendant's  Attorney,  that  he  had 
consulted  some  very  eminent  Counsel,  who  gave  it  as  their  opi- 
nion, that  there  was  manifest  error  in  the  record ;  upon  which, 
and  also  conceiving  that  the  Defendant  was  only  bound  by  the 
Tule  not  to  bring  a  writ  of  evtorfor  delm/,  he  brought  the  writ 
of  error  in  question,  tbe  damages  and  costs  being  previously 


On  this  the  Court  called  upon  the  Defendants  Counsel  (who 
were  Bond,  CocieU,  Sumiington,  and  Marshall,  Seijts.)  to 
point  out  the  error  on  the  record. 

They  stated  the  stat.  35  G.  S.  c.  44.  which  enacts,  "  tfaat  no 
"  person  or  persons  shall  make  any  policy  of  assurance,  witb- 
"  out  inserting  In  such  policy  his,  her,  or  their  own  name  or 
**  names,  as  the  person  or  persons  interested  therein",  &c.  and 
that  every  policy  made  **  contrary  to  the  statute,  should  be 
"  void."     By  the  declaration  it  appeared  that  tbe  action  was 
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no  authority  decided  expressly  on  this  point,  yet  it  was  the  ge-      1788. 
neral  opinion  of  persons  conversant  in  actions  of  this  sort,  that     ^ 
the  terms  of  a  consolidation  rule  only  were  meant  to  restrain  the    and  others 
party  from  bringing  a  writ  of  error  merely  for  delay ^  but  not  to      I^ST 
extoid  to  any  manifest  pregnant  error  on  the  record.  That  the 
writ  in  the  present  case  was  not  brought  for  delay,  was  evident,  as 
the  damages  and  costs  were  paid  immediately  after  the  verdict. 

Adair,  Le  Blanc,  and  Lawrence^  Serjts.,  for  the  PlaintiSs, 
in  support  of  the  rule,  contended  that  by  the  terms  of  the  rule 
the  Defendant  was  bound  generally  not  to  bring  any  writ  of 
error ;  x\^e  meaning  of  which  was,  that  after  a  fair  trial  had 
been  obtained,  and  substantial  justice  done,  no  writ  of  error 
whatever  should  be  brought.  It  was  like  a  release  of  all  errors 
in  a  warrant  of  attorney.  In  a  legal  impediment  like  the  pre- 
sent*  where  the  error  is  against  the  justice  of  the  case,  the  Court 
will  bind  the  party  down  to  the  terms  of  his  consent.  The  rule 
b  an  undertaking  to  abide  by  whatever,  from  the  event  of  the 
trial,  abould  appear  to  be  the  justice  of  the  case.  The  Defend- 
ant may  resort  to  equity  for  any  purpose,  except  that  of  an  in- 
junction, if  there  are  any  real  merits.  But  this  proceeding  is 
contrary  to  good  faith.  If  tl\e  Plaintiff  had  been  aware  of  the 
error  pretended,  he  might  have  precluded  it  expressly  by  the 
rule^  or  gone  on  with  all  the  other  actions.  If  the  Court  should 
allow  this  writ  of  error  to  be  brought,  the  Plaintiff  will  remain 
without  redress,  as  the  policy  was  vacated  and  discharged.  On 
a  Judge^s  order  to  plead  issuably,  a  Defendant  is  not  permitted 
to  plead  die  statute  df  limitations,  which,  though  a  legal,  is  not 
a  conscientious  plea.  So  far  from  this  rule  relating  only  to  [  23  ] 
errors  for  delay,  that  if  the  words  ^^for  delay**  had  been  in- 
serted, they  should  have  objected  to  them.  Executors  of  WrigtU^ 
Bart.  V.  Nutt,  T^erm  Rep.  B.  B.  vol.  i.  338. 

An  affidavit  was  read  of  the  Plainti&'  Attorney,  that  the  De- 
fendants were  partners  at  the  time  of  effecting  the  policy,  and 
as  such  jointly  interested  in  the  ship  and  cargo. 

Lord  Loughborough. — It  is  contrary  to  justice  to  permit 
the  Defendant  to  proceed  in  the  writ  of  error,  since  he  has  by 
his  own  ac(  and  consent  prevented  the  Plaintiff  from  pursuing 
the  common  course  of  law  in  the  other  actions. 

Cur.  advis.  vult. 

name  of  *  Mr.  WUUam  Wilton  and     tice  Buller  held  the  policy  was  Toid 
tke  rest  oflheowncri*,  ^c.    Mr.  Jus-     under  the  statute  25  G,  J.  c.  44 

In 
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)78B.  In  this  Term  the  Court  said,  it  was  n6t  regular  to  take  notice 

~ of  the  extra  opinions  of  Counsel,  yet,  as  ihe  Attorney  appeared 

nd  othen  to  have  been  led  into  a  mistake,  discharged  that  part  of  the  rule 
^^^      which  related  to  the  attachment  against  him,  but  made  the  other 

part  absolute  with  costs,  for  staying  the  allowance  of  the  writ  of 

error. 


diet,  but 
othenniSer 
judgment  b]r 
dc&ult,  the 

Court  win 
Mnnit  tbe 


JfwAtaba 


TCidict(a). 
An  Attor- 
nqrhuonly 


Schools  against  Noble,  Lett,  and  Btrne. 

rpHE  Plaintiff'  brought  trespass  against  the  Defendant*  for 
breaking  and  entering  his  house,  &c.  Defendants  Lett 
and  Ih/me  had  suffered  judgment  to  go  by  defaulL  Noble  went 
on  to  trial,  and  obtained  a  verdict.  Damages  were  assessed 
against  Lett  and  Bi/me  at  one  halfpenny  each.  On  which, 
Bunnington,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  costs 
which  might  be  taxed  against  Lett  and  Bi/rne  on  the  judgment 
by  default,  and  the  damages  assessed,  should  not  be  deducted 
out  of  the  costs  taxed  to  Noble  on  the  Postea,  and  allowed  to  th« 
Plaintiff,  and  in  the  mean  time  execution  against  them  stayed. 

This  was  moved  on  an  affidavit,  stating  that  tbe  Defendants 
Lett  and  Byrne  had  acted  under  the  authority  of  Noblej  who 
had  undertaken  to  pay  the  damages  and  costs. 

Bondt  Serjt^  against  the  rule,  said  that  this  was  a  new  appli- 
cation, and  against  justice,  inasmuch  as  it  tended  to  deprive 
tbe  Attorney  of  that  lien  on  the  costs,  to  which  he  was  legally 
entided.     But 

•The  Court  held  that  the  Attorney  can  only  have  such  a  lien 
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on  the  costs  as  is  subject  to  the  equitable  claims  of  the  parties  1788. 

in  the  cause,  and  tlierefore  made  the  Schoolk 

Rule  absolute.  ^"^ 

NOBLX 

See  3  Wils.  396.  i^flf^er  T.  ^roAom.— 2  Blac.  826.  27iru$iout,  on  demise  i^  andothew. 
Barnes,  y.  Crofter, 


Vernon,  Widow,  against  Wynne. 

"OEPLEVIN — several  avowries  for  rent  arrear.    Bunnington^  The 

Seijt,  moved  for  leave  to  pay  9/^  into  Court,  being  the  ^^^^ 
rent  specified  in  the  third  avowry,  on  payment  of  which,  and  pay  the  rent 
the  costs  of  the  action,  all  further  proceedings  might  be  stayed,  forwydi 
Le  Blancj  Seijt,  shewed  cause,  contending  that  in  this  action  ^P^ 
it  coald  not  be  done,  because  it  would  be  permitting  a  Plaintiff'  avowt  (a). 
to  pay  money  into  Court,  which  had  never  yet  been  known,  an 
indulgence  of  this  kind  having  been  always  confined  to  De- 
fendants. 

Bunnington,  in  answer,  cited  SaUc,  597*  Greg^s  case,  in 
which  an  instance  is  mentioned  of  a  Plaintiff  in  Replevin  being 
permitted  to  bring  the  rent  into  Court ;  and  Richardson^s  PraC" 
tice  of  the  Common  FleaSy  vol.  i.  p.  157.  He  contended  that  it 
might  be,  and  was  done,  in  all  actions  where  the  demand  was 
certain^  but  not  where  the  damages  were  unliquidated.  Salk. 
596.  Barneys  NoteSy  4>29.  That  this  was  a  reasonable  applica- 
tion, and  the  demand  certain,  was  apparent  from  the  Defend- 
ant's own  avowry,  which  stated  only  9/.  to  be  due,  the  whole  of 
which  the  Plaintiff  offered  to  pay,  with  costs.  Kerhy^  Seijt., 
Amicus  Ctariity  mentioned  that  he  remembered  in  an  action  of 
trespass,  where  the  Defendant  had  justified  for  non-payment 
of  rent  in  this  Court,  the  Plaintiff  was  permitted  to  pay  the 
rent  into  Court. ' 

Per  Curiam.  This  is  a  reasonable  application,  and  ought  to 
be  allowed. 

Rule  absolute. 
See  also  7  Mod.  147. 

(a)  [But  the  Court  will  not  stay  v.  Shrole,  1  B.  &  P.  382.    In  what 

Froceedings  on  the  application  of  the  casea  the  Court  will  stay  proceeding 

^laindff  tfpofijfMiymm/  of  the  costs  up  at  the  instance  of  the  defendants  in 

to  the  time  ofterder,  where  a  tender  replevin,  see  Hodgkinson  v.  SmBstmf 

has  been  made  after  the  distress,  but  3  B.  &  P.  603.  Banks  v.  Brand,  S 

before  the  goods  replevied.  Hopkins  M.  &  S.  525.] 

Doe 
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Doe  on  the  several  Demises  of  Thomas  Davies  and 
James  Williams,  the  Younger,  against  Thohas 
Williams. 
'PJECTMENT  for  three  acres  of  land  called  Pmlvxy,  tried 
before  Mr.  Justice  Heath  at  the  last  Assizes  for  Hereford. 
The  title  of  the  lessors  of  the  Plaintiff  was  founded  on  aa  in- 
denture  of  release  of  the  SSd  of  October,  178 1,  between  Jama 
dif  M^ra-  "^^"^"W,  the  elder,  James  Williams,  the  younger  (the  lessor  of 
yyi.  or  the  Plaintiff),  and  Thomas  Williams  (the  Defendant)  of  the  first 
i^MioTae.  part;  Jantes  JUadda/ of  the  second  part;  and  Thomas  Davies 
«^*^^V^  (lessor  of  the  Plaintiff)  of  the  third  part;  by  which  the  parties 
fte."  ^1  of  the  first  part  conveyed  all  that  messuage,  mill,  and  land^ 
Cuinb  <^'l^  Cloci  Mills,  ill  the  possession  of  James  JVilliamtf  the 
vUch  m-  elder,  James  Williams^  the  young^ri  Thomas  Williams,  or  some 
we&gion,  u  t*'  <^^  ^^  them,  and  all  lands  or  meadows  to  the  said  messuage  or 
«d  u  free-  fum  belonging,  or  used,  occupied,  and  enjtyed,  or  deemed  taken  or 
eUl;igtli>*t  accepted  as  part  iheret^,  to  Thomas  Homes  as  a  trustee  for  the 
tbenlcHOT  pjjy„,gm  of  gn  annuity  to  James  Williams  the  elder,  for  life,  re- 
mainder to  James  Maddey  for  forty  years,  to  raise  portions,  8tc. 
remainder  to  James  Williams,  the  youogert  in  fee. 

The  lands  in  dispute  were  bolden  for  the  remainder  of  a  term 
of  1000  years,  but  had  been  occupied  with,  and  reputed  part  of 
the  Ciock  Mill  esUte  from  the  year  1 748  to  1 785. 

In  May,  17&5,  the  Defendant  got  into  possession ;  ou  whose 
part  it  was  objected  at  the  trial,  that  these  lands  being  lease- 
hold, did  not  pass  by  the  release  of  ITSl.  The  learned  jadge 
therefore  directed  a  verdict  to  be  found  for  the  Plsinti^  with 
liberty  for  the  Defendant  to  enter  a  nonsuit,  if  the  opinion  of 
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it  may  be  fair  to  infer,  that  where  the  enumeration  of  lands      1788. 
concludes  with  the  word  hereditaments^  only  lands  of  inheritance     r 

•  •/•  Doe  on 

"Will  pass,  yet  where  in  a  deed  there  is  so  cKact  and  specific  a  Dmiae  of 
description  as  the  present,  there  leas^old  lands  which  have  in  ^^^ 
iiMt  been  holden  with  and  deemed  part  of  the  same  estate  mth 
the  fireebold  for  a  considerable  length  of  time,  must  be  included 
in  that  spedfication.  If  this  be  denied,  the  right  of  the  grantor 
to  coDTcy  tliem  is  denied  ;  for  as  he  has  described  all  tie  pre^ 
ntheSf  if  the  leaseboid  be  not  allowed  to  be  included  in  that 
description,  his  right  to  include  diem  is  denied,  and  his  inten- 
tion frustrated* 

Z>  Bkme^  cemtrcL  The  leasehold  lands  cannot  pass  by  this 
deed,  if  either  the  nature  of  the  conveyance  or  the  words  of  it 
be  eoBsidered.  The  nature  oi  fi  lease  and  release,  is  adapted  to 
ireeliold,  bnt  not  to  leasehold  estates;  the  proper  conveyances 
-of  term  for  years  being  by  assignment. 

The  words  *^M  Umds^**  S^c  must  be  construed  to  mean  only 
Iroehold)  mce  there  are  A'eehold  lands  sufficient  to  answer  them. 

In  the  construction  of  wills,  where  great  latitude  is  allowed  to 
the  intention  of  the  testator,  it  has  been  uniformly  decided  even 
against  strong  indications  of  intention,  that  where  general  and 
comprehensive  words  are  used  in  die  disposal  of  lamis,  if  there 
be  fisaehold  lands  to  which  those  words  will  apply,  such  lands 
XMily  will  pass.  If  it  be  thus  with  respect  to  wills,  much  stronger 
will  the  case  be  with  respect  to  deeds,  where  no  particular  re- 
gard is  paid  to  intention*  Rose  v.  Bartlett^  Cro.  Car.  292.  ZXry 
V.  TVigg^  1  P.  Wms.  286.  Dames  v.  Oibbs^  S  P.  Wms.  26.  KnoU- 
ford  V.  Gardimer^  2  Jik.  450.  Pistol  on  demise  of  Randal  v.  Rio^ 
cardson^  B.  R.  Hil.  24  Geo.  S.  {a). 

Lord 

(a)  Pistol  on  Demise  of  Randal  v.  Riecardton,  HU,  24  Oeo.5.  B.  R.{h). 

^ectment  for  two  leasehold  farms  in  Cumberland^  tried  at  CarKtle  before 
Mr.  Justice  Bullek.  The  case  reserved,  stated  that  one  ChritHanRiccardson 
1)eiiig  seised  in  fee  of  several  lands,  and  also  possessed  of  the  two  farms  in 
question  for  the  remainder  of  two  terms  of  1000  years,  devised  '^  all  and  every 
afhk  Meweral  landgy  messuages,  tenements,  and  hereditaments,  whatsoever  and 
wheresoever,  whereof  he  was  seised  and  interested  in  or  entitled  to,**  to  his  son 
for  life,  remainder  to  the  heirs  of  his  body.  He  then  devised  his  personal 
estate  to  his  wife  and  daughter,  and  made  the  wife  sole  executrix. 

The 

(h)  [j5.  €.  S.P.  Wms.  459  (n).  The  son  v.Lady  Lawley,  S  Bos.&  Pul.  316, 

authority  of  this  case  is  doubted  by  where  Lord  Eldon,  C.  J.  considers  it 

Lord  Kemfon  in  Lmm  v.  the  Karl  of  a  case  of  great  authority.] 
Stanhope,  6T.R.95J.  But  see  Th(mp> 


M 
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1 788.  Lord  LouaiiBOROUGH. — This  being  a  case  arising  on  a  deed, 

is  to  be  distinguished  from  those  of  a  like  nature  which  have 

DeraiMor    arisen  on  wills.     In  general,  where  there  is  a  question  on  the  ' 
iv'ij^jiii'   'construction  of  a  will,  neither  partjr  has  done  any  thing  to  pre- 
4<>M>      elude  himself  from  the  favour  of  the  court.     But  in  the  present 
•'"'^  instancy  the  rule  of  law  applies,  that  "a  deed  shall  be  construed 
'*  ''  most  strongly  against  the  grantor,"  Forif  it  be  determined  that 

the  lands  in  dispute  did  not  pass  by  the  release  of  1781,  the  De- 
fendant will  be  permitted,  after  an  interval  of  near  forty  years, 
to  invalidate  his  own  conveyance,  for  the  purpose  of  obtaining 
an  unjust  possession. 

GotTLn,  J.— This  not  being  the  case  of  a  devise,  is  not  go- 
verned by  Itose  v.  Bartlett,  or  the  others  cited.  But  even  if  a 
devise  had  been  made  in  such  specific  and  particular  words  as 
are  contained  in  this  deed  of  release,  I  should  have  very  Utile 
doubt  but  that  all  lands  would  pass,  as  well  leasehold  as  firee- 
hoid.  My  X>ord  has  taken  a  just  distinction  between  the  con- 
struction of  devises  and  deeds  of  conveyance,  as  to  the  equal 
favour  to  which  both  parties  are  entitled  in  the  former,  and  tbe 
strictness  which  ought  to  prevail  in  the  latter.  Tbe  word 
**  grant"  is  as  proper  to  convey  leasehold  as  freehold  property, 
Hbath,  J.,  of  the  same  opinion. 

Wilson,  J. — The  rule  of  construction  established  in  Base  v. 
Bartlett,  and  the  other  cases,  with  regard'to  devises,  does  not 
extend  to  the  present  case  of  a  deed.  A  conveyance  by  lease 
and  release  is  certainly  most  properly  used  to  pass  estates  of 
inheritance,  but  it  may  also  convey  a  leasehold  interest  IF  the 
leasehold  lands  had  been  expressed  as  such  in  this  deed,  tbey 
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£8 


Baldwin  asainst  Tankard  and  Others. 


1783. 


^I^RESPASS  against  the  Defendants  who  were  officers  of  the  A  judge's 

costoms,  for  forcibly  entering  the  Plaintiff's  house,  break-  JJJjJ  ^^ 

iog  locks,  doors,  &c.  making  disturbance,  &c.  and  seizing  the  ^^  ^^^^ 

goods,  &c.  to  wit,  one  piece  of  printed  callico,  &c  ^pnAMe 

Plea,  not  guilty.  «SS^^ 

The  cause  was  tried  before  Mr.  Justice  Ashhurst,  at  the  **gooiU** 
Lent  Assizes,  1787,  at  Aylesbwy^  and  a  verdict  found  for  the  ^  J^j^ 
Plaintiff  with  100^  damages.     But  the  judge,  being  applied  to  Jurieiacooiii- 
by  the  counsel  for  the  Defendants,  certified,  <<  That  there  was  Sdz^iou 
«*  a  probable  cause  for  the  Defendant  seizing  the  goods**  ^  '^llSriff 

In  Easter  Term,  1787,  a  rule  was  obtained  to  shew  cause  why  from  raco- 
Ae  Plaintiff  should  not  enter  up  judgment  for  his  damages  and  I^j^a    " 
costs,  notwithstanding  the  judge's  certificate.  ^^^^  "°^ 

This  rule  in  Dinity  Term  was  enlarged  till  Michadmas  fol-  8.0.70.1.29! 
lowing  and  in  that  term  was  further  enlarged  till  Hilary  Term,  ^^  ^  ^ 
when  Adairf  Seijt,  argued  that  as  the  judge  had  certified  on  (o). 
the  record  a  probable  cause  of  seizure^  under  the  statutes  of  23 
Geo.  S.  c  70.  5. 29.  and  26  Geo.  3.  c.  40.  s.  3 1.  the  Plaintiff  was 
entitled  to  no  more  than  twopence  damages,  besides  the  value 
of  the  goods. 

'  In  support  of  the  rule,  Le  Blanc  and  Lawrence^  Serjts.,  ar- 
gued that  the  statutes,  and  the  certificate  of  the  judge  extended 
only  to  seizing  the  goods  and  not  to  any  injuries  accompanying 
the  seizure^  such  as  were  charged  in  the  declaration.  The 
verdict  is  general,  the  several  chacgas  might  have  been  distin- 
guished, on  the  separate  counts,  but  the  jury  have  found  the 
Defendants  guilty  of  all,  and  having  given  above  405.  damages^ 
the  Plaintiff  is  entitled  to  them  and  his  costs. 

Cur.  adv.  vtilt. 

In  this  term  the  Court  declared  their  opinion  in  favour  of  the 
Plaindfl^  and  made  the 

Rule  absolute. 


(a)  ^  where  in  trespass  ag^nst 
ciistom4oiise  officers  for  taking  Plain- 
tiff's floods,  whi^  had  been  returned 


in  a  deteriorated  state  before  action 
brought,  a  verdict  was  found  for  the 
Raintiff  for  the  difference  in  price  be- 
tween the  value  of  the  soods  at  the 
time  of  the  seizure  and  toe  time  whea 


they  were  returned,  and  the  judge 
certified  that  there  was  probable  cause 
for  the  seizure;  it  was  held  that  the 
Plaintiff  was  not  precluded  by  the  28 
Geo,  5.  c,  57.  t,  24.  from  taking  out 
execution  for  the  damages  found  bv 
the  jury.  Laugher  v.  BrefiU^  5  B.  & 
A.  762.] 

Lewis 
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Lewis  against  Piercy. 

J^ERBYt  Serjt.,  obtained  a.rule  to  shew  cause  why  the  De- 
feiHlant  who  was  in  cKecution  should  not  be  discharged 
^"^^iJ  out  of  custody,  on  the  following  affidavit: 
abuiiw4ud  "  That  the  debt  arose  before  he  became  a  bankrupt,  but 
,f^^^  ^  u  that  the  verdict  was  obtained  and  the  costs  taxed  ahet  tite 
"  bankruptcy,  though  before  hia  certificate  was  allowed." 


wilhin  the  tut.  6  Geo.  8.  f .  30.  «.  1!.  nl 


Wput  of 

Mm  («i^iMl  debt,  and  Die  ceitiGcue  nneadi  to  botb  (a). 
iMwii^Ii]  tfiEkittenr  iiaol  '~™n"  ,-11.™  tK.  «.i.  i 
lUfC'j  ntffcile  being  lUowed. 


(a)  |Tn  order  to  render  the  certifi- 
cate a  bar  to  tbe  cotu  there  must 
hsre  been  either  a  debt  in  exlttence 
previouily  to  the  baokniptcy,  or 
wdgmeut  for  the  coet*  muit  hare 
been  o^ned  before  the  bankruptcy, 
which  itietf  contlitutei  a  drfit,  ex 
part*  Ckariet,  I*  Em,  197.  Willetlv. 
Prmgle,  1 N.  R.  1 90.  TbereTore  where 
ilamiigei  were  recovered  in  an  action 
for  saductioD,  and  the  veriial  wai 
before,  but  die  Jvd^nant  after  the 
bankruptcy,  the  certificate  wai  held 
to  be  no  bar.  Biat  v.  G^ert,  S  M. 
&  S.  TO.  The  Bum  recovered  was  not 
a  debt,  but  merdy  damages  until 
judgment  ligoed.  So  where  the  D«- 
/endiuU  had  a  verdict,  and  tiie  Plain- 
tiffafter  verdict,  but  before  judgment, 
became  baiiknA)!,  it  was  held  that 
the  coiti  tasea  for  the  Defendant 
were  notfoerred  by  the  Pldutiff'a  cer- 
tificate.    Vtilh^r  V.  Ba:-t,ri.  ]  Marsh. 


erer  was  reluctantly  dedded  cm  the 
authority  of  Limgford  r.  £dii,  wfaidi 
hsi  been  since  overruled,  (see  the 
next  note,)  and  ofHvrtI  r.  Mead,  S 
T.R.M5,  which  re*C«  upon  tu> better 
foundation;  see  also  ex  parte  Tvdd 
cited,  3  Wils.  370,  and  purre  BeeitoK 
¥.  WUie,  7  Price,  809. 

Costs  bdi^  in  the  nature  of  an 
accessory,  are  barred  where  the  ddit 
to  which  they  bear  relation  i*  baned, 
for  where  the  right  to  the  principal 
is  barred,  the  right  to  the  occessoiy 
is  barred  also.  VanSaadaut.Oartiu, 
3  B.  &  A.  19.  Thus  where  there  ii 
a  judgment  acwnst  the  bankrupt  be- 
fore nii  benkniptcy,  and  it  u  re- 
vived by  icL  Ja,  aSia  the  bank- 
ruptcy, the  costs  of  the  id.  fa.  haye 
reference  to  the  judgnHit,  and  an 
barred  by  certificate.  PAi/ipt  y. 
Brown,  6  T.  R.  88S.     tjo  the  costs 

nffirmed,  (Uiid.)  Grahan  1. 
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An  application  having  been  previously  made  to  Mr.  Justice     1788. 
Gould  for  a  discharge,  he  directed  the  Court  to  be  moved,  on     Yxwu 
a  suggestion  of  the  attorney  for  the  Plaintiff,  that  the  costs  hav-      against 
ing  accrued  after  the  bankruptcy,  made  a  new  debt. — Kerby 
aigned  that  the  costs  were  part  of  the  original  debt,  and  that 
as  the  Defendant  had  obtained  his  certificate,  his  privilege  ex* 
tended  to  both. — Boutejkmr  v.  CoatSj  Omp.  25. — Graham  v. 
BefUMj  1  Wils.  41.  {a) 

Gouij>  and  Wilson,  Justices,  (Lord  Loughborough  and 
Heathy  Justices,  not  being  in  Court,)  said  that  the  certifi- 
cate seemed  to  them  to  extend  to  the  costs  as  well  as  the  debt 
itself. 

Band^  Serjt^  on  shewing  cause,  did  not  urge  that  the  costs 
were  not  to  be  considered  as  part  of  the  original  debt,  but  pro- 
duced an  affidavit  stating  that  *<  within  twelve  months  before 
*<  the  bankruptcy,  the  Defendant  had  lost  5001.  by  insurance  in 
^  the  English  and  Irish  lottery'*  which  he  said  was  within  the 
statute  5  Geo.  €•  c.  SO.  s.  12.  and  therefore  deprived  the  De- 
fendant of  any  benefit  of  a  certificate.     But 

The  Court  were  clearly  of  opinion  that  insuring  in  the  lottery 
was  not  gaming  within  the  statute,  and  made  the 

Rule  absolute  for  the  Defendant's  discharge. 

B.R.  East  S5Geo,3. — Lovgwokd  against  ELUB(h), 

This  was  an  action  of  slander.    Verdict  for  the  Plaiiiti£ 

Jjow  had  obtained  a  rule  to  shew  cause  why  the  Defendant  should  not  be 
disduuged  out  of  the  custody  of  the  Sheriff  of  Leicestershire,  upon  common 
bail,  as  to  this  action,  he  having  obtained  his  certificate  under  a  coounission 
of  bankrapt,  and  in  the  mean  time  all  proceedings  be  stayed. 

The  fiKts  were, 

That  the  action  was  brought  for  words  spoken  of  the  Plaintiff  in  his  trade, 
tried  at  the  last  Summer  Assizes  at  Nottingham,  and  a  verdict  for  the  Plain- 
tiff and  10/.  damages. 

That  on  the  SSth  of  September  1784,  between  rerdict  and  judgment,  the 
Defcndant  became  bankrupt. 

On  the  ath  of  December  1784,  final  judgment  was  signed,  and  increased     [  30  3 
costs  taxed  at  45/.  lOf. 

On  the  87th  oi  January  1785,  the  Plaintiff  sued  out  a  test,  ca,  so.  into  Lei' 
cegUrsMre,  upon  which  the  Defendant  was  taken. 

Balgay,  agunst  the  rule  contended  that  this  action  sounded  merdj  in 
damagft,  and  therefore  that  it  does  not  become  a  debt  until  it  be  ascertained 

(a)  [S.  C.  8  Str.  1196.  14  £ai«^  ruled  by  ex  parte  Charles,  14  East, 
SOO.(ii.J]  197.   ^m  y.  Gt/Ser/,  8  M.  &  &  71.] 

[b)  [S.  C.  14  East,  808.  {n.)  Over- 

YOL.  f .  D  by 
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1768>      byjudgnunt,  and  could  not  be  proved  under  the  commution,  end  if  w,  could 

not  be  dischBrged  by  the  certificate. 

Liwu  Law.foT  the  rule,  cited  the  case  oC  Graham  v.  Benton,  1  Wi]ion,4I.  where 

pj^^,  it  ii  holden  that  h  bankrupt  getting  hia  certificate  afler  judgment,  shall  be 
discharged  on  motion ;  and  contended  that  in  this  case  the  debt  became  of- 
eerlained  by  Ike  verdict.  He  also  cited  Bland/ord  and  Foot,  Cowp.  138.  to 
fhew  that  if  the  cause  of  action  arises  before  bankruptcy,  interest  and  cost* 
accrued  afler,  are  likewise  discharged  by  stat.  i  s  G«o.  3.  e.  4.  i.  2 ;  and  he 
also  contended  that  the  costs  followed  the  verdict. 

Balguy  replied,  that  the  cases  cited  were  founded  on  actions  brought  for 
an  existing  debt,  at  ibe  time  of  brining  the  action ;  which  was  not  the  case 
here,  for  even  at  the  time  of  the  bankruptcy  there  was  nothing  but  a  mere 
right  to  recover  damages. 

WiLLEa,  J. — There  is  no  distinction  between  a  tort  and  a  contract,  wbtfc 
•  judgment  follows  the  verdict. 

Rule  absolute. 
See  Cooke's  Bank.  Laws,  p.  227.  last  Edit. 


Roe,  on  the  Demise  of  Perry,  against  Jones  and 
others. 
f  ^HIS  W8S  an  ejectment  to  recover  a  house  and  garden,  ^e. 
at  Ivelchester,  tried  at  the  Summer  Assizes  1737,  at  Bridge- 
nater,  in  which  a  special  verdict  was  found  as  follows : 

**  John  Lockyer  being  Eelscd  in  fee  of  tlie  premises  in  ques- 
tion, on  the  13th  of  June  1734  made  his  will,  and  after  charg- 
ing all  his  lands  and  hereditaments  with  the  payment  of  cer- 
tain annuities,  devised  in  the  following  manner : 

"  And  my  said  lands  and  hereditaments,  thus  charged  as 
aforesaid,  I  [jive  unto  wf/  brother  Thomas  Lockyer,  until  his 


€S 
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**  belongings  which  I  will  shall  be  enjoyed  by  him  for  his  own      1788. 
**  use  during  the  time  above-mentioned),  be  preserved  and  im-     "^"^ — 
**  proved ;  and  the  same,  with  the  produce  thereof^  I  will  shall   on  theDe- 
«*  be  laid  out  and  employed  in  manner  as  is  hereinafter  di-      ^^^ 
"rected  *with  regard  to  the  overplus  of  my  personal  estate,      agamit 
**  And  when  and  as  soon  as  my  said  nephem  John  Lockyer,  or   and  others. 
any  other  of  the  younger  sons  of  my  said  brother  Thomas    [  *S1  ] 
Lockyer,  bom  or  to  be  bom^  shall  attain  the  age  qft^enty-^me 
years^  then  I  give  my  said  dwelling-house,  orchard,  and  garden, 
'*  and  all  other  my  said  lands  and  hereditaments,  thus  charged  as 
**  aforesaid,  unto  my  said  nephew  John  Lockyer,  or  unto  such 
**  other  son  as  for  the  time  being  shall  be  a  younger  son  of  my 
'*  said  brother  Thomas  Lockyer,  and  shall  first  attain  his  said 
"  age  of  twenty-one  years,  and  to  the  heirs  and  assigns  of  such 
**  younger  son  for  ever.  But  if  my  said  brother  Thomas  Ldckyer 
*'  shail  liave  but  one  son  that  shall  live  to  attain  the  said  age, 
*'  then  I  give  the  same  unto  sucfi  ofdy  son,  his  heirs  and  assigns 
*'for  ever:' 

The  testator  died  on  the  23d  of  October  1734,  leaving  the 
said  Thomas  Lockyer  his  brother  his  heir  at  law,  and  Joseph 
Tclson  Lockyer  and  John  Lockyer,  the  two  sons  of  Thomas 
Lockyer,  living  at  the  time  of  his  decease,  and  who  were  the 
only  issue  of  the  said  Thomas  Lockyer.  John  Lockyer,  the 
younger  son,  died  on  the  6th  of  June  1751,  under  twenty-one 
years  of  age.  Joseph  Tolson  Lockyer  married  Maria  Ferry^  the 
Lessor  of  the  Plaintiff,  on  the  20th  of  February  1752,  and  on 
the  26th  of  September  1759  made  his  will  in  the  following 
words :  "  All  such  worldly  estate,  of  what  nature  or  kind 
•*  soever,  whether  in  possession,  lemainder,  or  reversion,  that  I 
*'  shall  die  seised  or  possessed  of,  interested  in,  or  entitled  to,  i»- 
**  vested  in,  or  shall  belong  to  me  at  my  decease,  wheresoever 
^^  or  howsoever,  in  any  manner  or  wise,  I  do  give,  devise,  and 
**  bequeath,  and  every  part  and  parcel  thereof,  fully,  wholly, 
**  and  absolutely,  unto  my  wife  Maria  Lockyer,  to  be  by  her, 
<^  her  executors,  administrators,  and  assigns,  peaceably  and 
**  quietly  held,  occupied,  and  enjoyed  for  ever,  free  from  the 
*'  claims  or  demand  of  any  other  person  or  persons  whatever 
**  out  of,  from,  or  to  the  same,  or  any  part  thereof." 

Joseph  Tolson  Lockyer  died  in  March  1765.  Thomas  Lockyer, 
the  £ither  of  Joseph  Tolson  Lockyer,  entered  into  possession  of 

D  2  the 
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1788.     the  premises  on  the  death  of  John  Locit/er,  the  ori^nal  testator, 
g  and  conliiiued  in  possession  till  his  death  in  1785,  when  the 

on  ihe  De-    Defendants  obtained  possession. 
P^BT,  This  cause  was  argued  in  Michaelmas  Term  1787,  by  Law- 

•W"*^      rence,  Serjt.,  fur  the  Lessor  of  the  Plaintiff,  and  Bond,  SeiJL,  for 
mdotfatrt.   the  Defendants;  and  in  £a£/fr  Term  last  by  Xe  £ZaRC,  Seijt^ 
[  32  ]     for  the  Lessor  of  the  Plaintiff,  and  Sooke,  Serjt.,  for  the  De- 
fendants. 

On  behalf  of  the  Lessor  of  the  Plaintiff  it  was  contended, 
that  this  was  a  vested  interest  in  Joseph  Tolson  l/ockyer^  though 
it  was  subject  to  be  devested  by  the  birth  of  another  son  of 
Thomas  Lochyer.  Boraston's  case,  3  Hep.  19.  Taylor  v.  Bid- 
dal,  2  Mod.  289,  Edwards  v.  Hammond,  3  Lev.  132.  Stacker 
V.  Edwards,  2  Skawer  398.  Gibson  v.  Lord  Mouniforl,  1  Vezey 
485.  Goodrigkt,  on  demise  of  Larmer,- v.  Searle  et  Ux.  2  Wib, 
29.  Pelham  v.  Gregory,  5  Browntts  Cas.  in  ParL  435.  If  it 
were  a  vested  interest,  it  was  dearly  devisable. 

But  supposing  it  to  be  only  a  possibility,  it  is  in  that  case 
also  devisable.  A  possibility  is  transmissible.  It  may  be  as- 
signed by  commissioners  of  a  bankrupt.  3  P.  Wms.  132.  A 
fine  will  pass  it.  3  P.  fVms.  372.  Vick  v.  Edwards.  Poliexfen 
54.  Weale  v.  Lower.  It  is  also  descendible.  2  Fenir.  347. 
1  P.  Wms.  566. 

If  then  it  be  transmissible,  assignable,  and  may  descend, 
there  can  be  no  renson  why  it  should  not  also  be  devised.  The 
statute  of  wills  {a)  has  the  word  "  hereditaments";  but  what- 
ever is  transmitted  from  the  ancestor  to  the  heir  is  an  heredita- 
ment, as  the  heir  does  not  lake  by  purchase,  but  by  descent 
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£itber  in  the  mansion-house  ceased,  and  his  possession  was  from 
that  time  adverse;  but  that  possession  continued  above  twenty 
years. 

2.  That  being  a  possibility,  it  was  not  devisable.  Descendi- 
ble and  devisable  are  not  convertible  terms.  A  right  of  entry 
may  descend,  but  cannot  be  devised.  A  possibility  at  common 
law  was  not  assignable.  Shep.  Touch sL  238,  414.  Moore  806. 
Popham  5.  And  is  only  assignable  on  a  bankruptcy,  by  virtue 
of  the  statute  (a),  which  says,  *^  whatever  the  bankrupt  may 
^'  depart  withal '' ;  but  as  he  may  release  a  possibility,  he  may 
depart  with  it.  A  fine  levied  of  it  operates  only  by  estoppel 
against  the  cognizor.  The  possibility  of  a  term  may  be  devised, 
it  being  holden,  that  as  the  remainder  of  a  term  must  go  to  the 
executor,  he  takes  it  as  a  trustee  for  the  devisee.  Wind  v.  Jehfl^ 

1  P.  Wms.  512.  But  in  that  very  case  it  is  expressly  said  by 
the  Chancellor,  that  a  man  cannot  devise  a  fee  simple,  which 
he  has  not  at  the  time  of  making  the  will.  In  pleading  a  devise, 
it  18  stated  that  the  testator  was  seised,  but  he  cannot  be  seised 
of  a  mere  possibility.  The  statute  of  wills  puts  a  devise  on  the 
same  footing  with  a  conveyance,  but  a  mere  possibility  cannot 
be  the  subject  of  a  grant  A  contingent  freehold  interest  was 
never  considered  in  the  law  as  being  devisable,  till  it  was  so 
considered  by  Lord  Mansfield  in  Selwin  v.  Selwin.  But  the  de- 
cision of  the  Court  in  that  case  was  founded  on  the  bargain  and 
sale,  and  recovery,  being  all  one  conveyance.  Wright  v. 
HV^A/,  1  Vezey,  409.  Fitzgibbon,  236.  Bunter  v.  Coke,  1  Saik. 
237-     Bishop  v.  Fountain^   3  Lev*  427-     Pheasant  v.  Pheasant, 

2  Ventr.  340.     1  RdU.  Abr.  609. 

3.  Supposing  this  to  have  been  a  devisable  interest,  it  did 
not  pass  by  the  will  of  Joseph  Tolson  Lockyer,  not  being  specifi- 
cally named. 

Cur.  advis,  vult. 

In  this  Term  the  following  judgment  of  the  Court  was  de- 
livered by 

Lord  Loughborough. — Three  questions  have  been  made 
in  this  case.  1.  Whether  there  was  a  vested  interest  in  Joseph 
Tdsoti  Lockyer  ?  2.  Whether,  if  it  were  contingent,  it  was 
devisable  ?  3.  Whether  it  passed  by  the  will  oi  Joseph  Tolson 
Icckyerf 


1788. 

ROK, 

on  the  De- 
mise of 
Peeet, 
agaaut 
Jones 

and  others. 


[33] 


(a)  13  El».  e.  T. 


The 
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I7SS.         The  discussion  of  the  Brst  question  is  unnecessary;  for  taking 
j[^         it  to  be  a  springing  contingent  executory  use  ia  Joseph,  we  are 
on  the  De-   all  of  Opinion  that  it  waa  devisable,  and  passed  by  his  will. 

FuuLT.  T^hc  case  of  Sd-jsin  v.  Selwin  has  determined  this  point :  and 

<w>>>u<      we  think  ourselves  bound  by  that  determination,  confirmed  as 
4Ddi>tben.    it  is  by  the  case  of  Moor  el  Ux.  v.  HavDkins  (a),  in  Chancery, 
before  Lord  Narlhinglon,  in  the  year  1765,  which  was  this : 

[  34  1  "  J^fies  Gnibb  devised  all  his  real  estates,  in  trust  for  his 
'*  son  James,  and  if  he  should  die  without  issue  under  age, 
"  then,  that  all  his  estates  should  go  to  Cochran,  his  heirs  and 
"  assigns," 

Cochran  devised  "  all  the  estates  whereof  he  was  seised  in 
"  possession,  reminder  or  reversion  to  the  plaintiff,  and  died 
"  in  the  lifetime  of  James  Grubb  the  son,  who  afterwards  died 
"  nnder  twenty-one  and  without  issue." 

On  a  bill  brought  by  the  devisee  of  Cochran,  a  question  was 
made,  whether  the  possibility  given  to  Cochran  was  devisable? 
Lord  Chancellor  said,  "  I  have  never  had  any  doubt,  since  I 
"  was  twenty-five  years  old,  but  that  these  contingent  interests 
"  were  devisable,  notwithstanding  some  old  authorities  to  the 
"  contrary.  I  sent  the  question  however  into  the  King's 
*'  Bench  in  the  case  of  Selwin  v.  Selwin  for  the  satisfaction  of 
"  the  parties,  and  the  certificate  of  the  judges  in  that  case  im- 
"  plies,  I  think,  that  they  agreed  with  me  in  this  opinion." 
Upon  which  the  Solicitor  General  De  Grey,  anil  Mr.  Shfnncr 
waived  all  further  argument  on  the  other  side,  and  Lord  North' 
ingioti  added,  '*  this  argument  is  properly  withdrawn,  as  tfac 
"  point  is  settled  and  ought  not  to  be  shaken.     It  is  a  liberal 
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Noble  against  King  and  Smith. 


1788, 


nPHIS  was  an  action  of  covenant  brought  against  the  De^  In  an  ac6on 
fendants  in  their  own  right,  (who  were  executors  of  one  ^^***®" 
Joseph  King),  for  a  breach  of  the  following  covenant  contained  ^^ir  own 
in  the  assignment,  by  way  of  mortgage  of  a  lease  belonging  to  ^v^t  for 
die  testator :  kp^  ^ 

and  guiet 

**  And  further,  that  for  and  notwithstanding  any  act,  deed,  mjoymem 
**  matter,  or  thing  whatsoever,  had,  ipade,  or  done,  by  the  JS^JT^ 
^  said  Mary  King  and  Samtiel  Smith,  or  either  of  them,  the  p^rtms 
^  said  *  therein  before  recited  and  assigned  indenture  of  lease  is  containsd  in 
**  a  good  and  sufficient  lease,  valid  in  law,  and  the  term  of  years  *°  *»8ign. 
^  thereby  created  is  not  forfeited,  surrendered,  or  otherwise  leue  of  the 
•*  determined,  or  become  void  or  voidable.     And  also,  that  J^^Jnort- 
"  they  the  said  Mary  King  and  Samuel  Smith,  have  not  nor  gage, the  de- 
^*  hath  either  of  them,  at  any  time  or  times,  since  the  decease  must  shew 
"  of  the  said  Joseph  King,   made,   done,   or  committed,  or  ^^^^^^^ 

,  tome  act  m 

'*  wittingly  or  willingly  suffered  any  act,  matter,  or  thing,  tiiecove- 
^  whereby,  or  by  reason  or  means  whereof  the  said  piece  or  "^^^IZ 
parcel  of  ground,  and  the  messuage  or  tenements,  shop  and  ^^**  ^^^^^ 
premises,  or  the  term  of  years  thereof  granted  as  aforesaid,  prior  to  the 


« 


(C 


cc 


are^  or  is,  or  shall  or  can  be  in  any  wise  incumbered  or  !!!!?°^^* 
^'  charged  in  title,  charge,  or  otherwise  howsoever.     And  that  them.]  (a) 
^  for,  and  notwithstanding  any  such  act,  they,  the  said  Mary    C    ^^  J 
^^  King  and  Samuel  Smith,  or  one  of  them,  now  have  in  them- 
«  selves,  herself,  and  himself,  good  right,  full  power  and  law- 
*'  ful  andabsolute  title  and  autho  rity,  to  bargain,  sell,  and 
^^  assign  the  said  piece  or  parcel  of  ground,  and  the  messuages 
**  or  tenements,  shop  and  premises  thereon  erected,  with  their 
**  and  every  of  their  appurtenances,  unto  the  said  John  Noble, 
^^  his  executors,  administrators  and  assigns,  in  manner  and 
'^  form  aforesaid :  and  also  that  it  shall  and  may  be  lawful  to 
*^  and  for  the  said  John  Noble,  his  executors,  administrators 
^<  and  assigns,  from  time  to  time,  and  at  all  times  from  and 


(a)  [But  where  from  the  special 

drcumstaDces  of  the  case  it  can  be 

gathered  that  the  person  evicting  had 

a  lawful  title  not  derived  from  the 

Plaintiff',  it  is  sufficient  after  verdict, 

thougn  there  is  no  express  allegation 

of  that  fact.   Campbell  v.  Lewit,  3  B. 

^  A,  392.  So  it  is  sufficient  if  it  be 


stated  that  the  title  of  the  party 
evicting  accrued  to  him  be/ore  or  at 
the  date  of  the  conveyance  to  the  Plains 
tif,  or  that  his  title  was  under  the 
Defendant.  Foster  v.  Pierson,  4  T.  R- 
617.  Hodgson  v.  East  India  Coi^ 
pantf^  8  T.  R.  278.  2  Saund.  181  a. 
notes.    5th  Ectit.] 

«  after 
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1788.     *'  after  breach  or  default  shall  happen  to  be  made  in  payment 

"^i  "  of  the  said  aam  of,  &c.  and  lawful  interest  for  the  same, 

agamn      *'  peaceably  and  quietly  to  enter  into  the  said  demised  pre- 

s^™      "  mises,  &c.  and  to  take  the  rents  and  profits,  &c.  (in  the  usual 

"  way)  without  the  lawful  suit,  let,  trouble  or  denial  of  or  from 

"  the  said  Mary  King  and  Samuel  Smith,  or  either  of  them, 

"  their,  or  either  of  their  executors,  admiDistrators,  or  assigns, 

"  or  any  other  person  or  persotu  vihomsoever." 

The  breach  assigned  was,  that  the  Flaintifi'  was  evicted  in 
consequence  of  a  judgment  in  ejectment,  obtained  by  one  Johit 
Yates  having  lawfid  title  to  the  premises. 

To  this  declaration  the  Defendant  specially  demurred.  The 
causes  of  demurrer  were,  "  That  it  does  not  appear  by  the 
*'  said  declaration,  that  the  said  John  Yates  therein  mentioned, 
**  at  the  time  of  the  supposed  eviction  and  expulsion  therein 
"  also  mentioned,  or  at  any  time  before  or  since,  had  any 
**  lawful  title  to  the  said  premises  by,  from,  or  under,  the  said 
'*  Mary  and  Samuel,  or  either  o/*  them,  or  by  reason  or  means 
^  S6  3  "  <*f  A°y  act,  matter,  or  thing  made,  or  committed,  or  wittingly, 
"  or  willingly  suffered  by  them  the  said  Mary  and  Samud,  or 
"  either  of  them,  &c" 

Joinder  in  demurrer. 

This  was  argued  in  Easier  Term  by  Sunnington,  Serjt.,  in 
support  of  the  demurrer,  who  contended,  1st.  That  executon 
can  only  be  understood  to  covenant  against  their  own  acts ;  the 
words  therefore,  *■  any  other  person  or  persons  whomsoever 
"  must  be  restrained  to  persons  claiming  under  them  (a)." 

2d.  That  it  does  not  appear,  that  Yates's  title  commenced  by 


KiMoand 
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trine  is  laid  down,  though  that  was  assumpsit  for  quiet  enjoy-     1788. 
ment,  &c.  against  all  persons,  &c.     It  was  there  holden  that     ^^~^ 
the  undertaking  extended   to   a  trespasser,    and  though   in      agfdnd 
Vaughan  120,  that  part  of  the  case  is  denied,  and  it  is  said  that 
the  warranty  only  related  to  one  having  legal  title,  still  that 
case  applies  to  the  present. 

As  to  the  second  objection,  it  was  not  material  to  state  in  the 
declaration,  that  Yates\  title  was  paramount  to  that  of  the 
Plaintiff — the  Defendants  ought  to  have  pleaded  it,  after  verdict 
tbiB  objection  would  not  prevail,  and  is  not  now  a  cause  of  de- 
marrer. 

Cur.  ado.  vuU. 

In  this  Term,  on  the  second  point  made  by  Runmngtan^  the 
Goort  gave 

Judgment  for  the  Defendants. 

Adair^  Seijt,  then  moved  to  amend  the  declaration,  which 
the  Court  refused,  on  the  ground  that  they  would  not  interfere 
to  assist  the  Plaintiff  in  an  action  brought  against  executors  in    [  37  ] 
their  own  right,  who  appeared  only  to  have  acted  in  the  dispo- 
sition of  the  testator's  effects. 


John  Coope,  Joseph  Coope,  William  Jesser  Coope, 
Charlesson,  Pierct  the  Elder,  Pierct  the  Younger, 
Pritzler,  and  Brown,  against  Eyre,  Atkinson, 
Walton,  Hattersley,  Stephens,  and  Pugh. 

nnHIS  was  an  action  brought  by  the  owners  of  a  Greenland  j.B.ataiA 

-■"  ship  called  The  Earl  of  Chatham,  against  the  Defendants,  ^'^^^ 

on  an  agreement  to  purchase  oil,  the  cargo  of  the  ship.  menttopur- 

The  declaration  stated,  that  on  the  29th  o(  August,  1786,  the  ^  the^me 

Plaintifi  sold  the  cargo  to  the  Defendants,  at  the  rate  of  201.  ^/^*^ 

per  tun,  to  be  received  as  soon  as  it  was  boiled  and  ready,  aliquot 

That  by  way  of  collateral  security,  two  bills  of  exchange  were  jJlJ^^- 

deposited  in  the   hands  of  the  Plaintiffs,  one  of  which  was  but  it  does 

accepted  by  Defendants  Ei/re,  Atkinson  and  Walton.    That  the  ISbat^ti^ 

uejomifyio 
wtaeB  the  goodi.    On  failure  of  J.  the  ostensible  buyer,  B,  C,  and  D,  are  not  antwerable  to  the  teUer 
with  jL  (a). 


(a)  [See  Waugk  ?.  Carver,  pott.  toL  ix.  p.  2?5>  and  the  note  there.] 

sale 
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JYSS.     ''^  beiog  so  made,  and  it  being  expected  that  the  Derendanb 

would  not  take  away  the  oil  pursuant  to  the  terms  of  the  sale, 

OdJ^  >t  was  afterwards  agreed  between  the  Plaintiffs  and  Defendants^ 
JJf™*  by  the  name  of  Benjamin  Eyre  and  Co.  "  that  the  FlaintiiK 
Otlicn.  "  should  keep  the  oil  in  their  possession  till  the  Ist  oijamany 
"  following ;  and  if  the  Defendants  did  not  pay  (or  it  on  or 
"  before  that  day,  the  Plaintiffs  were  to  be  at  liberty  to  ao- 
"  thoriie  the  broker  to  resell  it  at  the  best  price  he  could  get; 
**  and  if,  upon  such  resale,  the  oil  should  not  produce  20/.  per 
**  tan  with  all  charges,  &c.  the  Plaintiffs  were  to  deduct  the 
"  difference  of  the  price  out  of  the  bills  placed  in  their  hands 
"  as  a  collateral  security."  That  the  Defendants  neither  paid 
for  nor  took  away  the  oil ;  whereupon  the  Plaintiff  authorized 
the  broker  to  resell  it.  That  the  deficiences  upon  the  resale 
amounted  to  4000/L  besides  brokerage,  8i:c.  lOOi.  That  the  hill 
of  exchange  accepted  by  the  Defendants,  was  presented  to  them 
for  payment,  and  refused. 

Second  count.  Sale  to  Defendants;  their  refusal  to  pay  or 
taketheoiL  Resaleat  a  lo&sof  400^.  and  expences  100^.  There 
were  also  the  common  counts — damages  3000/. 
[  38  ]  Plea,  general  issue,  by  all  the  X)efendants  except  t^e,  who 
suffered  judgment  by  default,  with  notice  that  damages  would 
be  assessed  against  him  according  to  the  event  of  the  cause. 
Before  the  action  was  brought  Eyre  and  Co.  had  become  bank- 
rupts. 

Thb  was  tried  at  the  Sittings  afler  last  Hilary  Term,  before 
Lord  LouGHBOROi/CB  by  a  special  jury,  when  it  appeared,  that 
on  the  24th  of  August,  the  Defendants,  Eyre  for  himself  and 
[who  were  Atkinson  and  Walton,  gracral  mcrchar 
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^  tbe  oils,  and  otherwise  interfered  in  the  tratisaction,  and  also  1788. 
made  many  declarations,  *'  that  they  were  all  jointly  interested  -~ — " 
^'  in  the  different  purchases,  and  that  there  was  a  general  con-  Otben 
«*  cem  between  them  (a)"  ElS^Md 

^On  the  part  of  the  Defendants,  it  was  insisted  on  at  the  trial,  Otben. 
diat  the  contract  for  sale  was  made  between  the  Plaintiffs  and  [  *3g  ] 
EyreandCo.onlt/j  and  that  the  agreement  which  the  Defendants 
entered  into  between  themselves,  was  only  a  snb-contract,  and 
did  not  constitute  a  partnership.  Lord  Ijoughboroughy  after  de- 
claring his  opinion  (that  as  the  Defendants  did  not  appear  to 
have  been  jointly  concerned,  farther  than  the  purchase  of  the 
oil,  they  had  not  such  a  joint  interest  in  the  profits  and  loss  as 
the  law  made  necessary  to  a  partnership),  directed  a  verdict  to 
be  found  for  them,  which  was  accordingly  done. 

MarshaUy  Serjt,  having  obtained  a  rule  to  shew  cause,  why 
a  new  trial  should  not  he  granted  on  the  misdirection  of  the 
judges  in  Easter  Term, 

(a)  Tbe  evidence  as  to  this  point  was  in  substance  as  follows: 

Garfortk^  the  broker,  proved  the  contract  signed  by  Eyre  for  himself  and 
Co^— Oeneral  orders  from  Eyre  only,  to  purchase  any  quantity  of  oil  Which 
mig^t  offer — Hattersley  and  Pugk  told  him  they  were  to  have  a  part  of  whAt 
was  purchased  in  the  firm  of  Eyre  and  Co.  and  that  they  were  johUfy  concerned. 
They  went  to  receive  a  cargo  sold  by  ThwaUes  at  Blackwail,  Thwaitesy  who 
had  also  sold  oil  to  the  Defendants,  proved  that  Hatterdey  said,  *^  Itis  aUthe 
**  same  whether  Eyre  or  I  buy  it — it  is  the  tame  concern**;  and  that  Pugh  said, 
^  Hattersley  and  I  am  concerned  *'/  that  they  attended  to  see  the  oil  gauged. 
Striddand,  who  had  the  care  of  Greenland  Dock,  proved  that  Hattersley  and 
Pugk  said,  *'  We  have  purchased  your  oU**  That  on  failure  of  Eyre  and  Co. 
Pogh  sent  an  order  not  to  deliver  the  oil  of  the  ship  Britannia,  which  had  been 
purchased  hy  Eyre  and  Co.  and  had  the  cellars  locked, 

Kittmgton  sold  oil  to  Eyre  and  Co.  by  Garforth  the  broker,  delivered  to 
Hattersley,  who  gave  in  payment  a  bill  accepted  by  Eyre  and  Co.  and  his  own 
note  to  indemnify  the  witness  in  making  an  indorsement. 

Captun  Hastings  sold  oil  to  Eyre  aiid  Co.  by  the  same  broker,  for  which 
Pugk  signed  an  agreement. 

Captain  Dowson  also  sold  oil  by  Garforth  to  Eyre  and  Co.  for  which  Pugh 
gaoe  a  receipt;  and  being  asked  whether  the  buyers  were  responsible  persons, 
told  the  witness  that  he  was  safe,  saying,  ''  /  am  concerned,  Hattersley  is  coh- 
*  cemed, and  there  is  a  house  at  Norwich  tbhich can  buy  us  all**  Pugh  after- 
wards repeated  this  in  the  presence  of  Hattersley,  who  acknowledged  it  to  be 
tme. 

Pke^  proved  that  he  was  agent  to  sell  oil  for  a  Mr.  Yeomans,  and  not 
tmstiDg  to  Eyre  only,  whom  he  considered  as  a  mere  speculator,  required  the 
names  of  the  others  concerned  to  be  given  in,  upon  which  Garforth  the  broker 
gave  in  the  names  of  HaUersley  and  Co. 

Bond 
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J7S8.  Bondaxid  LeSlanc,  Serjts.,  shewed  cause.  The  only  question 

■      is  whether  the  three  houses  joiatly  contracted  with  the  ownen 

Otben  of  the  ship,  so  as  to  make  them  partners?  This  could  not  be, 
J""*^  since  in  order  to  make  men  partners,  they  must  either  pledge 
Otkai.  their ^/n2  credit,  or  be  equalbf  interested.  Kow  the  credit  wtu 
here  giren  to  Etp-e  and  Co.  alone,  and  the  shares  of  the  purchase 
were  unequally  divided.  Whether  it  be  a  secret  or  avowed  part- 
nership, the  principle  is  the  same;  the  parties  must  be  possessed 
like  joint  tenants  per  my  etper  tout;  each  must  be  interested  in 
the  whole,  and  have  s  right  of  surrivorship.  But  if  Eyre  and 
bis  partners  had  died,  Hatterdey  aud  Pt^k  could  hare  had  no 
claim  to  tbetr  shares  of  the  purchase,  which  would  have  vested 
in  their  executors.  The  Flaintifis  only  contracted  with  Eyre 
and  Co^  there  was  no  privity  between  them  and  the  other  De- 
fendants. 

If  a  lessee  makes  an  under-lease,  the  landlord  cannot  sue  the 
sub-lessee  for  bis  rent.  If  a  man  should  buy  a  set  of  horses 
and  sell  a  pair  of  them*  the  buyer  of  the  pair  would  not  be 
liable  for  the  whole  set,  in  default  of  tbe  original  purchaser. 

In  Hoare  v.  D<aBes[a),  and  Grace  v.  Smitk{b),  it  is  established 
as  essential  to  a  partnership,  either  that  there  should  be  a  con- 
tract to  share  profit  and  loss,  or  that  the  parties  should  ofier 
tbeir  joint  credit  to  the  vendor.  In  Hoare  v.  Dawe^,  the  osten- 
[  40  ]]  sible  agent  was  atone  liable.  There  a  number  of  persons  em- 
ployed a  broker  to  procure  others  to  join  in  the  purchase  of 
tea;  but  there  is  no  material  difference  whether  a  broker  be 
jointly  employed  to  make  a  purchase,  or  separately  to  find  joint- 
purchasers. 
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The  Defendants,  Hatterdey  and  Pugh^  occasionally  permitted     1 788. 

their  names  and  credit  to  be  used,  and  bolden  out  as  persons      ~r^ 

jointly  concerned:  neither  of  them  could  say  *<  Nan  hoc  in  othen 
**Jbedera  veni^  while  the  speculation  promised  well,  and  they  ^Samd 
feared  that  the  whole  profit  would  belong  to  the  assignees  of  Otbcn. 
lyre  and  Co.,  they  went  to  Greenland  Dock^  to  secure  to  them- 
sdves  their  respective  shares  of  the  concern;  this  was  holding 
ihemsdves  out  as  jointly  concerned  in  some  of  the  contracts :  but 
if  they  were  concerned  in  some^  they  were  so  in  aUy  as  they  were 
all  made  under  the  same  order.  It  was  known  that  Eyre  had 
several  other  persons  concerned  with  him,  otherwise  he  could 
not  have  gained  credit  to  so  large  an  amount ;  but  it  was  not 
necessary  that  the  vendors  should  know  who  the  private  part- 
ners were;  they  gave  credit  to  them  though  not  by  name.  The 
broker  would  not  have  made  a  bargain  which  could  not  be  ful- 
filled ;  he  knew  that  he  was  acting  for  responsible  persons.  But 
it  shall  not  be  in  their  power  after  three  months  have  elapsed, 
by  their  own  act  to  convert  a  partnership  into  a  mere  agree- 
ment. In  the  case  of  Riche  v.  Coe{fl\  the  owners  of  a  ship  let 
for  a  term  of  years  to  the  master,  who  covenanted  to  repair  her 
at  his  soik  expense,  were  held  liable  for  repairs,  though  the  ship- 
builder supposed  the  master  to  be  the  owner,  and  gave  credit 
only  to  him. — The  firm  of  a  house  may  have  a  different  mean- 
ing according  to  the  nature  of  the  trade.  Eyre  and  Co.  as  [  41  3 
l^eral  merchants  might  mean  Eyre^  Atkinson  and  Wcdton^  but 
in  the  oil  trade  (which  was  known  to  be  an  extraordinary  con- 
cern) Eyre  and  Co.  meant  Eyre  and  the  other  Defendants,  be- 
cause they  were  all  concerned  together  in  the  oil  contracts.  It 
is  objected  that  this  is  not  a  partnership  but  only  a  stib*sale  or 
sub-contract.  A  stdhcontract  is  a  secondary  contract  depending 
upon  some  primary  and  antecedent  one.  In  the  case  of  a 
purchase,  of  goods,  it  means  a  subsequent  agreement  to  take  a 
part  of  what  has  been  previously  bought^  it  is  like  an  under-lease 
of  lands.  But  a  previous  agreement  to  share  in  an  intended 
purchase  is  a  contract  o{ partnership.  So  if  before  a  lease  was 
granted,  the  intended  lessee  were  to  agree  to  let  another  have 
a  share  in  the  concern^  that  could  not  be  regarded  as  a  sub-con- 
tract, the  person  sharing  would  in  such  case  be  deemed  a  co- 
lessee  in  equity,  and  would  be  liable  to  the  rent  and  covenants; 
for  qui  sentit  commodum,  sentire  debet  et  onus.— It  could  not  be  a 

(a)  Cowp.  636. 

sub-sale 
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17884     sub-sale  to  HaUersle^  and  Pugh,  becaose  each  waa  to  have  a 
~    ~.    ihsre  on  the  same  temiB  as  Eyre  and  Co.  purchased.  But  Eye 
Otben      and  Co.  were  merchants,  and  merchants  never  bay  to  sell  again 
£w*u4    at  jtrime  cost,    Hatiersla/  and  Pt^h  must  therefore  be  said  to 
Odwi,     here  shared  originally  in  these  bargains,  and  not  to  have  pur- 
chased any  second  part  of  tbem.     The  spirit  of  buying  and 
selling  is  gain,  the  spirit  of  partnership  is  mutual  participation 
of  gain. 

It  is  also  objected,  that  the  relation  of  partners  does  not  exist 
where  one  cannot  bind  the  whole,  and  here  no  one  could  sell  all 
that  was  bought. 

This  rule  is  right,  but  does  not  apply.  The  broker  did  not 
bay  a  specific  lot  for  each,  but  one  purchase  for  all.  Till  they 
divided  it  therefore,  each  was  entitled  to  it  per  my  4*  per  tout, 
(or  each  had  an  undivided  share.  As  Eyre  could  authorize  the 
broker  to  but/  the  whole,  so  could  be  authorize  him  to  sell  it. 
Suppose  that  Eyre  bad  actually  sold  it,  neither  Hattersley  nor 
Pu^  could  have  maintained  trover  against  the  vendee  for  their 
shares;  because  any  joint  owner  of  a  mere  personal  thing,  may 
sell  it,  and  the  vendee  will  have  a  good  title ;  the  co-proprietors 
can  only  call  upon  the  vendor  for  their  shares  of  the  purchase- 
money.  If  Eyre,  before  division,  had  sold  the  whole  at  a  great 
profit,  Hatiersley  and  Pugh,  though  they  had  never  advanced 
asy  money,  would  have  been  intitled  to  their  share  of  the  pro- 
[  42  ]  jUst  which  proves,  that  they  could  not  claim  as  sub-purchasers. 
If  Hattersley  and  Pugh  had  advanced  to  Eyre  their  respective 
shares  of  tb^  purchase-money,  and  £yrf,  instead  of  dividing  the 
oil,  had  immediately  sold  it,  and  divided  15  or  20  per  cent. 
I  that  case  either  Hatiersley  and  Piij^h  must  have  re- 
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against  the  vendee  for  their  shares.     But  their  shares  being     17B8;. 
undivided,  the  vendee  might  have  pleaded  in  abatement,  that    q^^ 
Eyre  and  Co.  ought  to  have  been  joined  as  Plaintiffs,  and  if     Othen 
they  had  been  joined,  the  vendee  might  have  shewn  a  sale  from    j^^^l^ 
some  one  of  the  joint  plaintiffs  and  non-suited  them.      From      Othen; 
hence  it  follows,  that  all  the  Defendants  had  a  joint  property 
in  the  goods  till  division,  that  any  one  of  them  therefore  in 
possession  might  sell,  and  bind  all  the  others^  and  consequently 
that  they  were  partners. 

Cur.  advis.  vult. 

In  this  term  the  Judges  delivered  their  opinions  as  fcd-^ 
low; — 

Gould,  J. — The  facts  of  the  present  case  are  shortly  these ; 
The  Defendants  and  Eyre  and  Co.,  order  one  Gatforth  a 
broker  to  buy  quantities  of  oil. — The  Defendants  Hatterdey 
and  Co.  and  Pt^h  and  Co.  were  to  have  for  their  respective 
shares,  each  one  fourth. — The  broker  buys  divers  ship-loads; 
and  to  some  of  the  vendors,  the  Defendants,  during  the  treaty, 
declare  it  to  be  a  common  concern  between  them  and  Eyre  and 
Co.,  in  whose  name  the  purchases  were  made. 

Bat  with  respect  to  the  Plaintiffs,  the  purchase  was  made 
singly  in  the  name  of  Eyre  and  Co.,  without  any  notification 
that  the  Defendants  had  any  concern  in  it 

These  purchases  were  made  on  speculation,  there  being  a 
prospect  that  oil  would  rise  in  price ;  but  it  afterwards  fell,  and 
then  the  Defendants  contend  that  they  are  not  liable  to  make     [  48  ] 
good  the  difference,  Eyre  and  Co.  having  failed. 

Upon  these  facts,  two  questions  arise,  1st,  Whether  the  De^ 
fendants  are  partners  with  Eyre  and  Co.  ?  2d,  If  not.  Whether 
they  are  to  be  deemed  joint-contractors  in  the  purchase  for 
Eyre  and  Co.  and  so  liable  for  the  whole  ? 

As  to  the  first,  I  think  they  cannot  be  considered  as  partners 
with  Eyre  and  Co.  in  this  purchase  from  the  Plaintiffs.  Al- 
though there  may  be  partnerships  in  many  other  instances  be- 
sides what  are  merely  commercial,  as  in  the  case  of  farms  rented 
by  several  persons  jointly,  and  of  partnerships  of  attorneys,  and 
the  like,  yet  I  think  the  true  criterion  is  as  stated  by  Mr.  J. 
Blackstone^  in  the  case  of  Grace  and  Smithy  ^^  Whether  they  are 
^*  concerned  in  profit  and  loss",  and  the  same  doctrine  is  in  ef- 
fect held  by  Chief  Justice  De  Grey^  in  that  case. 

This,  is  strongly  illustrated  by  Bloxam  and  Fourdrinier  y^  FtU 

and 
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1788.  an^  Brooke,  in  B.  R.  which  was  cited  in  Grace  v.  Smith.  It 
J^  ■,  there  was  agreed,  that  whether  the  Gum  of  money  was  a  fresh 
Other*  loan,  or  left  in  the  bands  of  the  man  who  was  originally  con- 
B^n»ud  ^"^^  >■)  ^c  trade  in  partnership  with  the  person  advancing 
OiboM.     or  leaving  the  money,  made  no  difference. 

In  both  cases  the  money  was  left.  In  Bloxam's  case  be  was 
to  have  (besides  interest]  200/.  per  annwn,  as  and  in  Uea  of  his 
■hare  of  the  profits,  and  to  have  the  inspection  of  the  books. 

This  was  properly  held  to  continue  his  connecUon  as  a  part- 
ner, and  excluded  him  horn  being  at  liberty  to  set  himself  np 
as  an  usurer. 

In  the  case  of  Grace  and  Smith,  Smith  stipulated  to  have,  be- 
udes  interest,  an  annuity  of  300/.  per  annum,  but  not  a  word  to 
refer  it  to  the  trade. — And  therefore  as  the  jur^'  found  that  the 
Defendant  was  no  partner,  a  new  trial  was  refused,  and  Blade- 
stone  lays  it  down,  that  the  supposition  of  its  being  nsury  bad 
no  influence  on  the  question. 

In  both  instances  the  annuities  were  limited  to  seven  years. 

It  was  held  in  both   the  cases,  that  the  inequality  of  the 

concern  as  to  profit  and  loss  was  immaterial   to  those  who 

dealt  with  them,  however  it  might  be  a  regulation  between 

themselves. 

But  in  the  present  case  there  was  no  communication  between 
the  buyers  as  to  profit  or  loss.  Each  par^  was  to  have  a  dis- 
tinct share  of  the  whole,  the  one  to  have  no  interference  with 
[  44  ]  the  share  of  the  other,  but  each  to  manage  his  share  as  he 
judged  beat.  The  profit  or  loss  of  the  one,  might  be  more  or 
less  than  that  of  the  other. 

In  tills  light  I  am  of  opinion  there  is  no  foundation  for  the 
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him  in  failure  of  the  other,  to  pay  for  the  whole  bar-      ]  788» 


I  a  familiar  case,  a  man  is  about  to  buy  a  tun  of  wine 

rees  that  a  friend  shall  have  a  hogshead. 

I  think  the  case  of  Hoare  and  Dawes  is  strong  on  this 

[  need  not  state  the  case,  it  having  been  already  stated 

times. 

.  Mansfield  holds  it  merely  *^  an  undertaking  with  the 

sr  by  each  for  a  particular  quantity,  no  undertaking  by 

0  advance  money  for  the  other,  nor  to  share  with  one 
ler  in  profit  or  loss. 

irould  be  most  dangerous  if  the  credit  of  a  person  who 

^  for  a  40th  part  (for  instance)  should  be  considered  as 

i  for  the  39  others." 

doctrine  falls  in  exactly  with  my  ideas — I  think  cases  of 

ure  should  stand  on  broad  lines — not  on  subtleties  and 

ents,  the  source  of  litigation  and  disputes. 

rH,  J. — The  question  for  the  detern^ination  of  the  court, 

ler  the  contract  made  with  the  Plaintifis  is  so  far  bind- 

the  Defendants  Pugh,  Hattersleyj  and  Stephens^  as  to 

lem  liable  on  the  failure  of  Ei^re  and  Co.? 

a  contract  may  be  considered  independently  of  the  other 

ts  given  in  evidence,  there  could  be  little  doubt. — Eyre 

»  employ  Garforthj  their  broker,  to  buy  oil,  and  it  is 

that  the  other  Defendants  shall  have  aliquot  parts  when 

imodity  is  purchased. 

is  a  sub-contract, — by  a  sub-contract  I  mean  a  contract 

Date  to  another  contract  made  or  intended  to  be  made 

1  ^e  contracting  parties  on  one  part,  or  some  of  them, 
tranger.  Eyre  and  Co.  are  the  only  purchasers  known 
'laintifik;  entire  credit  was  given  to  them  alone.  Ptigh^ 
lejfj  and  Stephensj  can  be  liable  only  in  the  event  of  a 
id  partnership,  bn  this  principle,  *'  that  the  act  of  one 
er  binds  all  his  co-partners,  on  account  of  the  com- 


[f  the  parties  agree  amongst 
s  that  one  house  shall  pur- 
?  goods  and  let  the  other 
Dterestin  them,  that  other 
mown  to  the  vendor,  in  such 
B  vendor  could  not  recover 
tm  although  such  other  per- 
id  have  the  benefit  of  the 
{ptr  Gibbs,  J,,  Young  v. 
I  Taunt.  583);  but  see  what 

U 


is  said  by  Lord  Ellenboroughin  Gotdh^ 
waitc  V.  Duckworth,  12  East,  426. 
**  If  all  agree  to  share  in  goods  to  be 
purchased,  and  in  consequence  of 
that  agreement  oneof  them  eo into  the 
market  and  make  the  purchase,  it  is 
the  same  for  this  purpose  as  if  all  the 
names  had  been  announced  to  the 
seller,  and  therefore  all  are  liable  for 
the  value  of  them.*'] 

£  munion 


CooFKAnd 
others 
agtunst 

£t»e  and 
others* 


C*5] 
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1788.     "  mnnion  of  profit  and  loss."     In  trwth.they  were  not  partnerif 
ioatniuch  as  they  were  only  inlerested  in  the  purehase  of  the 

and  otbe»   commodity,  and  not  in  the  subsequent  disposition  of  it. 
■^"^  Great  reliance  has  been  placed  on  this  being  a  joint  concern 

ladothara.  sad  a  joint  speculation.  It  is  so  between  the  Defendants,  but 
the  contracts  made  with  the  other  vendors  arc  different.  A 
contract  made  between  A.  and  B.  cannot  be  given  in  evidence  to 
explain  a  contract  made  between  A.  and  C — It  is  res  inter  alios 
acta  (a).  In  fact  the  Defendants  have  pledged  themselves  ex- 
plicitly with  other  persons  in  a  different  manner.  The  con- 
tracts made  with  the  other  merchants,  are  not  admissible  evidence 
in  this  cause,  except  to  prove  a  fraud,  if  the  facts  had  gone  that 
length ;  namely  that  the  house  of  £yr«  and  Co.  as  a  failing 
house,  was  to  stand  forwards  in  order  to  protect  the  other  De^ 
fendants,  who  by  such  means  might  have  the  benefit  of  the  ^>e- 
culation  if  it  proved  fortunate,  without  sustaining  any  Joss  in 
the  event  of  its  failing.  No  such  evidence  has  been  adduced : 
on  the  contrary,  it  appears  that  the  objection  made  by  the  other 
vendors  to  the  firm  of  Eyre  and  Co.  was,  "that  they  were  va- 
known  and  new  in  the  trade" 

If  Pughi  Haltersleyt  and  Stephens  had  authorized  the  broker 
to  purchase  aliquot  shares  for  them,  this  case  would  have  re- 
sembled that  oiHoare  v.  Dawes,  the  doctrine  of  which  is  con- 
firmed by  a  passage  in  the  Digest,  lib.  17.  tit  2.  Pro  Soda,- 
§  S3.  "  qui  notunt  inter  se  contendere,  solent  per  nuntium  rem 
'*  emere  in  commune,  quod  a  societate  longi  remotum  est" 

No  detriment  from  this  decision  can  arise  to  trade,  or  affict 
the  credit  of  merchants ;  for  it  behoves  every  contractina  party 
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own  declarations;  these  I  think  were  proper  to  be  given  in     ijM 

evidence,  being  against  themselves,  to  which  evidence  the  ver-     

diet  was  contrary.  ^Zn 

The  Defendants  were  all  concerned  in  a  general  speculation,  agdnst 
There  was  an  original  agreement  between  them  to  purchase  as  and  othen. 
much  oil  as  they  could  procure*  Of  what  nature  that  agree- 
ment was,  there  is  no  evidence  precisely  to  prove,  no  witness 
having  been  present  when  it  was  concluded.  It  might  have 
been  such  as  would  have  made  them  jointly  answerable,  or  it 
might  not.  How  then  are  we  to  collect  what  it  was  ?  Surely 
from  the  declarations  of  the  parties  themselves. 

TTtwaite^  evidence  proves  that  Haitersley  said  <*  //  is  all  the 
•*  same  whether  Eyre  or  I  buy  it^  it  is  the  same  concern.**  This 
shews  it  was  not  a  sub-contract.  If  HattersUy  had  bought  the 
oil  himself,  he  would  have  been  a  contractor  with  Thwaites ; 
and  when  he  who  knew  what  the  agreement  was  between  the 
Defendants,  declares  it  to  be  the  same  thing  whether  he  or  Eyre 
hought  itj  he  puts  himself  expressly  in  the  place  of  an  original 
contractor ;  the  court  then  cannot  say  that  he  was  a  sub-con* 
tractor.  This  declaration  was  before  the  purchase  of  the  cargo 
of  the  Earl  of  Chatham^  on  which  the  action  is  brought. 

KilUngtonj  the  keeper  of  Greenland  DocJc^  proved  that  Hat* 
iersley  and  Pugh  both  said  to  him  ^^we  have  purchased  your  oil.^ 
This  was  a  direct  avowal  of  their  having  jointly  contracted, 
which  was  not  done  with  a  view  to  strengthen  the  credit  of 
Eyre  and  Co.  being  after  the  purchase  was  made. 

When  Captain  Dowson  expressed  some  doubts  whether  Eyre 
and  Co.  to  whom  he  had  also  sold  his  oil,  were  able  to  pay 
him,  JPugh  who  received  it,  told  him  *^you  are  safe**  and  de- 
clared that  **he  was  concerned^  and  Hattersley  was  concerned,  and 
d  house  at  Norwich  who  could  buy  them  alV*  Now  if  they  were 
sub-contractors,  this  declaration  was  not  true.  How  could  their 
sab-contract  make  the  vendor  safe  ?  Here  then  is  clearly  a  di- 
rect acknowledgment  of  their  being  original  contractors.  The 
evidence  also  of  the  broker  shews  that  they  all  originally  con- 
tracted ;  he  delivered  accounts  to  them,  and  informed  Hatter^  [  47  ] 
dey  and  Pugh  how  matters  went  on.  In  one  instance  he  was  so 
consdoiis  of  their  being  jointly  concerned,  that  he  gave  in  their 
names  as  such  to  the  agent  of  Yeomans,  who  would  not  other- 
wise have  given  credit  to  the  name  of  Eyre  and  Co. 

Updh  fisulure  of  Eyre  and  Co.,  Hattersley  and  Pugh  gave  or- 

£  2  ders 
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1 788.     tiers  to  the  keeper  of  the  dock,  not  to  give  up  the  oil  remaining 

~ in  the  dock  in  the  name  of  Et/re  nnd  Co.,  and  took  it  as  their 

tod  aiheri  owH.  Now  they  could  have  had  no  right  to  do  thia  if  they  had 
"eiu  been  only  sub-contractors.  Admitting  that  after  goods  are  de- 
■sd  oihera.  livered,  there  cannot  be  such  a  participation  of  profit  and  loss 
as  win  make  a  partnership  unless  the  parties  originally  con- 
tracted, yet  their  dividing  the  goods,  and  each  taking  his  shares 
after  delivery,  will  be  good  evidence  of  an  original  contract. 
Whether  the  contract  were  joint  or  separate,  nothing  done  sub- 
sequent can  alter  the  nature  of  it,  but  there  may  be  subsequent 
evidence  to  prove  of  what  nature  it  was. 

In  Grace  v.  Smith  (a)  the  terms  of  the  contract  were  stated. 
If  the  terms  of  this  contract  had  been  stated,  we  might  have 
judged  of  the  responsibility  of  the  defendants;  but  not  being 
stated,  we  must  receive  their  own  acknowledgments  of  respcm- 
sibility. 

In  Hoare  v.  Dayies  {ft),  the  queatjon  was  not  between  the 
buyer  and  seller ;  the  East  India  Company  were  the  sellers,  and 
the  money  must  have  been  paid  before  the  delivery  of  the 
goods.  In  that  case  there  was  no  agreement  between  the  D^ 
fendants,  but  here  the  declarations  of  the  parlies  themselves  are 
strong  evidence  of  an  original  joint  contract.  They  who  best 
knew  what  their  contract  was,  have  declared  it  to  be  joint,  and 
we  cannot  say  it  was  separate.  Being  acknowledged  to  be  joint 
in  many  instances,  we  must  take  it  to  be  so  in  all. 

Clavering  v.  Wesley  (c)  does  not  apply  to  the  present  case, 
being  on  the  covenants  of  a  lease,  which  only  bound  the  parties 
to  them.     Here  all  the  Defendants  were  interested  in  the  sut^ 
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This  being  an  action  on  a  contract  of  sale,  the  vendor  can      1 788. 
have  no  remedy  against  any  person  with  whom  he  has  not  con^     "^ 
tracted,  unless  there  be  a  partnership,  in  which  case  nil  the    and  others 
partners  are  liable  as  one  individual.     It  has  been  justly  ob-      °Etr^ 
served,  that  a  secret  partnership  can  be  no  consideration  to  the    ^^  others. 
vendor;  though  for  reasons  of  policy  and  general  expedience 
the  law  is  positive  with  respect  to  the  secret  partner,  that  when 
discovered  he  shall  be  liable  to  the  whole  extent.  In  many  parts 
of  Europe  limited  partnerships  are  admitted,  provided  they  be 
entered  on  a  register ;  but  the  law  of  England  is  otherwise,  the 
rule  being,  that  if  a  partner  shares  in  advantages,  he  also  shares 
in  all  disadvantages.     In  order  to  constitute  a  partnership,  a 
communion  of  profits  and  loss  is  essential.     The  shares  must 
be  joint,  though  it  is  not  necessary  they  should  be  equal.     If 
the  parties  be  jointly  concerned  in  the  purchase,  they  must  also 
be  jointly  concerned  in  the  future  snlc,  otherwise  they  are  not 
partners.     The  late  case  of  the  cotton  purchase  resembled  the 
present,  so  far  as  the  several  parties  were  each  to  take  aliquot 
shares ;  but  there  no  part  of  the  commodity  was  to  be  resold 
without  the  consent  of  all  concerned.     Here,  Eyre  was  a  mere 
speculator,  and  the  other  Defendants  were  to  share  in  the  pur- 
chase, but  were  not  jointly  interested  in  any  subsequent  dispo- 
sition of  the  property.     Though  they  may  by  other  purchases 
have  concluded  themselves  as  to  some  particular  vendors,  yet 
in  the  transaction  in  question  there  was  not  that  communioa 
between  them  necessary  to  make  them  partners;    their  agree- 
ment was  a  sub-contract,  which,  as  my  Brother  Heath  observed, 
may  be  executory ;  it  was  to  share  in  a  purchase  to  be  made. 
The  seller  looked  to  no  other  security  but  Ei/re  and  Co.:  to 
them  the  credit  was  given,  and  they  only  were  liable. 

Rule  discharged. 


Fuller  against  Prentice.  [  4-9  ] 

y4DAIR,  Serjt.,  moved  for  an  attachment  against  the  De-  ^ufn^"'* 
fendant,  who  lived  at  Brandon  in  Suffolk^  for  not  appearing  grant  an  at- 

tachment 
against  a  witness  for  not  obeying  a  stibjxma  to  attend  at  a  trial,  unless  the  whole  expenses  of  the  jour- 
r,  and  of  the  necessary  stay  at  the  place  of  trial,  be  tendered  at  the  time  of  serving  the  subpoena  (a). 


(d)  [Unless  bis  expenses  are  paid,  y.  Mean,   13  East,  15.    See   also 

he  may  at  the  trial  refuse  to  giveevi-  Holme  v.  Smith,  l   Marsh.  410.     6 

dence,  and  may  afterwards  maintain  Taunt.  10.  S.  C.    Athion  v.  Hcdgh^ 

an  action  for  bb  expenses.    HaUett  2  Chitty's  Rep,  201.] 

in 
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in  obedience  to  a  stdipeena,  to  give  evidence  io  a  came  trie^l  be- 
fore Lord  Loughboroaght  at  the  Sittings  after  \tat  Easter  Tena^ 
at  Westminster,  on  ibe  Tollowing  affidavit,  namely :  "  That  she 
"  was  personalty  served  with  the  subpoena  ticket,  and  that  the 
**  original  was  shewn  to  her.  That  is.  and  Gd.  were  given  her 
"  and  a  promise  made  her  to  hear  all  her  expences.  That  a  place 
"  was  taken  for  her  in  the  itage-coach  from  Brandon  to  Londoth 
"  That  she  accordingly  undertook  to  go  in  the  coach  at  the 
"  time  appointed.  But  when  the  coach  was  ready  to  take  her 
"  up,  and  more  money  also  ready  to  be  given  her  by  the  de* 
**  ponent,  she  confined  herself  within  her  house  and  refused 
«  to  go." 

But  the  Court  refused  the  attachment,  saying  that  it  might 
afford  a  dangerous  precedent,  by  which  wiinesseE  coming  from 
their  places  of  abode  to  attend  at  trials,  might  be  deprived  of 
the  re>payment  of  (heir  necessary  expences;  the  whole  of  which, 
as  well  of  their  going  to  the  place  of  trial,  as  of  their  return 
from  it,  and  also  during  their  necessary  stay  tliere,  ought  to  be 
tendered  to  them,  at  the  time  of  serving  the  subpoena,  other- 
wise an  attachment  would  not  lie. 


luniic 


R&STALL  against  Stuaton, 
«n«^on  TUEBT— Declaration  sUted  that  in  Trinity  Term  1787,  the 
m^^tha  Plaintiff  recovered  by  a  judgment  in  B.  R.  HL  Is.  for  his 

^^^     costs  in  the  defence  of  an  action  brought  by  the  Defendant 
jodgmeni  to  against  him  t/te  said  Plainliff"m  that  courU 
^in       Plea.— ^tti  liel  record— 


SxiLATOir. 
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{)eared  that  the  judgment  in  question  was  recovered  in  an  ao-      1788. 

tion  brought  by  the  Defendant  against  the  present  Plaintiff  and      ' 

one  WiUiam  Avame^  whereas  the  declaration  stated  it  to  have      againu 
been  only  against  the  Plaintiff. — This  he  contended  was  a  fatal 
variance. 

Oh  both  these  grounds,  but  chiefly  on  the  last,  the  Court 
gave 

Judgment  for  the  Defendant. 
But  afterwards  leave  was  given  to  amend  (a). 

(a)  See  Term  Rep.  B.  R.  toI.  ii,  p.  366. 


Meddowcroft  against  Holbrooke. 

npHE  Plaintiff  brougl)t  an  action  against  the  Defendant  for  a  solicitor 
•*■    126/.  Ss.  4rf.  the  amount  of  his  bill  as  an  attorney  and  j^^y^JS 
solicitor  in  the  King's  Bench,  Common  Pleas,  Chancery,  and  in  the  equity 
equity  side  of  the  Exchequer.     To  tliis  there  was  a  set-off,  and  Exchequer 
the  balance  due  to  the  Plaintiff  was  25/.  \s.  6d.  for  which  a  j"i*>outb6- 

ing  admitted 

verdict  was-found,  subject  to  a  reduction,  if  the  Court  should  a  solicitor 
think  fit,  of  such  part  as  was  charged  for  business  done  in  the  J^urt{a). 
equity  side  of  the  Exchequer,  he  not  being  a  solicitor  of  that 
courts  though  he  had  been  admitted  in  Chancery.    A  rule  hav- 
hig  been  obtained  to  shew  cause  why  the  verdict  should  not  be 
rectified,  by  reducing  the  sum  from  251.  Is.  6d.  to  3/.  45., 

Bond  and  Cockell,  Serjeants,  shewed  cause,  arguing  that  the 
Plaintiff  did  not  come  within  the  meaning  of  the  24th  section 
of  the  statute  of  2  Geo.  2.  c.  2S.  It  is  not  necessary  that  an 
attorney  should  be  admitted  in  the  same  court  in  which  he  oc- 
casionally acts.  If  he  be  admitted  in  one  court,  he  may  act  in 
another^  by  consent  of  an  attorney  of  that  other.^  Solicitors  in 
courts  of  Equity  ought  to  have  this  privilege  as  well  as  attorneys 
in  Common  Law  courts.  But  a  consent  in  writing  is  unneces- 
sary, in  Courts  of  Equity,  where  the  proceedings  are  in  the 
names  of  the  clerks  in  court. 

Lawrence  and  Runnington^  Serjeants,  in  support  of  the  rule, 
contended  that  the  Plaintiff  was  strictly  bound  by  the  act,  the 
third  section  of  which  prohibits  any  person  from  acting  as  soli- 

.  (a)  [Dub.  VincetU  v.  Holt,  4  Taunt,      chequer  is  not  entitled  to  practise  in' 
452.  Where  it  was  held  that  a  soli-      Chancery.]  t 

dtor  of  the  eqiuty  side  of  the  £x- 

citor 


UioDoir- 
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1788.  citor  in  any  Court  of  Equity  without  being  admitted  in  socb 
court,  which  prohibilioa  is  not  relaxed  by  the  lOtb  section, 
which  relatea  only  to  attorneys;  but  even  if  it  extended  to  soU- 
Hw^WK  •^••o",  •»  consent  in  writing  was  necessary,  wliich  the  Plaintiff 
r  *51  1    ^^  ^°^  obtained. 

Lord  Loughborough. — The  statute  of  the  2  Geo.  3.  c.  SS. 
is  a  penal  law,  and  ouj^ht  to  be  strictly  construed.  The  Sd  and 
7lh  sections  are  confined  to  persons  who  practised  before  the 
act  passed,  and  therefore  cannot  refer  to  the  24th,  as  to  the 
present  case.  The  words  of  the  S4>tb  section  are,  "  without 
*'  being  admitted  and  inrolled  as  aforesaid."  The  answer  is. 
The  Plaintiff  has  been  admitted  and  inroHed  in  Chancery;  and 
being  so  admitted,  ho  was  entitled  to  practise  of  course  on  the 
equity  side  of  the  Exchequer.  A  previous  consent  in  writing 
is  necessary  in  a  Court  of  Law,  but  would  have  been  useless, 
where  the  proceedings  are  in  the  name  of  the  Clerk  in  Court. 
Rule  discharged  without  costs. 


Steel  against  Houghton  et  Uxor. 
Nupewoo    rpRESPASS  for  breaking  and  entering  the  closes  of  the 
men  Itw,  Plaintiff,  at  Timwortk  in  the  county  of  Suffolk,  treading 

afe«ia"th«  ^*'^''  grass  and  corn,  &c  and  taking  and  carrying  away  com, 
birratfidd.  barley  in  the  straw,  &c.  done  by  the  wife. 
h>n  ^e  ^'^^ — Justification,  That  the  premises  had  been  sown  with 

pDcroft      barley,  and  the  crop  lately  reaped,  and  carried  off  the  land ; 
Kitlat  (u      "  wherefore  the  Defendants,  heing  parishioners  and  inhabitants 
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To  this  there  was  a  general  demurrer.  1788; 

This  cause  was  argued  in  Easter  Term  1787,  by  Le  Blanci      ^^^ 
SeijUy  for  the  Plaintiff,  and  Lawrence^  Seijt,  for  the  Defend-     agamd 
ants;  *and  on  a  second  argument  in  Trinity  Term  1787,  bjr     ^^^ 
Bolton^  Serjt.,  for  the  Plaintiff,  and  Rooke^  Serjt,  for  the  De-«  r  *52  ] 
fendants. 

These  arguments  were  fully  entered  into  by  the  Courts  who 
in  this  Term  gave  judgement  as  follows: 

Lord  Loughborough  : — When  the  claim  of  a  right  to  glean 
was  first  brought  before  the  Court,  it  was  laid  indefinitely  to  be 
in  pooTf  necessitous^  and  indigent  persons.  I  was  then  of  opinion 
againsit  the  claim. 

1st,  I  thought  it  inconsistent  with  the  nature  of  property, 
which  imports  exclusive  enjoyment. 

ddly,  Destructive  of  the  peace  and  good  order  of  society,  and 
amounting  to  a  general  vagrancy. 

3dly,  Incapable  of  enjoyment,  since  nothing  which  is  not  in- 
exhaustible, like  a  perennial  stream,  can  be  capable  of  universal 
promiscuous  enjoyment. 

This  right  is  now  claimed  by  poor  persons  legally  settled  j  but 
in  this  form  also  it  is  equally  liable  to  objection.  There  can  be 
no  right  of  this  sort  enjoyed  in  common,  except  where  there  is 
no  cultivation,  or  where  that  right  is  supported  by  joint  labour; 
but  here  neither  of  those  criteria  will  apply.  The  farmer  is  the 
sole  cultivator  of  the  land,  and  the  gleaners  gather  each  for 
himself,  without  any  regard  either  to  joint  labour  or  public  ad« 
vantage.  If  this  custom  were  part  of  the  common  law  of  the 
realm,  it  would  prevail  in  every  part  of  the  kingdom,  and  be  of 
general  and  uniform  practice ;  but  in  some  districts  it  is  wholly 
unknown,  and  in  others  variously  modified  and  enjoyed. 

Although  the  division  of  parishes  is  of  very  high  antiquity» 
yet  a  right  to  a  maintenance  by  settlement  was  first  introduced 
by  the  statute  of  the  43  of  Eliz.  In  ancient  times  tithes  were, 
divided  into  three  parts, — the  first  for  the  maintenance  of  reli^ 
gk>n,  the  second  for  the  church,  and  the  third  for  the  poor; 
but  the  third  division  was  a  matter  of  charity  rather  than  of 
right.  When  by  the  second  Lateran  Council,  in  the  12th 
century  (a),  tithes  were  appropriated  to  particular  parishes, 
l\key  were  not  considered  as  making  in  any  part  a  provision  for 
the  poor,  which  might  be  claimed  as  a  righu 

(a)A,D,U39, 

Although 
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Although  the  law  o(  Motes  hat  been  cited  for  a  fonnda^on 
fiir  this  claim,  the  political  Insdtotions  of  the  Jews  cannot  be 
obligatory  on  us,  linoe  even  under  the  Christian  dispenaatic«i 
t)ie  relief  of  the  poor  ia  not  a  legal  obligation,  bat  a  religioni 

'  „,,        dn^. 

ji  fiS  ]  The  anthority  in  our  laa)  upon  which  the  right  to  glean  is 
supported,  is  a  dictum  of  Str  Matthem  Hale,  in  the  Trials  per 
Pais:  but  though  I  eotertain  the  highest  respect  for  the  autho- 
rity and  character  of  that  great  judge,  yet  it  would  be  dtnng 
iDJuitice  to  his  memory,  to  take  every  hss^  expression  of  his  at 
Nid  print  as  a  serious  and  deliberate  opinion.  In  truth,  that 
dictum  imports  no  more  than  that  the  question  could  not  be 
tsi«ed  without  being  put  upcm  the  record. 

The  consequences  which  would  arise  from  'M»  custom  bein^ 
Mablished  as  a  right,  would  be  injurious  to  the  poor  them- 
selves. Their  sustenance  can  only  arise  from  the  surplus  (rf 
productive  industry;  whatever  is  a  charge  on  industry,  ia  a 
very  improvident  diminution  of  the  fund  for  that  sustenance; 
for  the  profits  of  the  farmer  being  lessened,  he  would  be  the 
Ibss  able  to  contribute  his  share  to  the  rates  of  the  parish ;  and 
thus  the  poor,  from  the  exercise  of  this  supposed  right  in  the 
autumn,  would  be  liable  to  starve  in  the  spring. 

Gould,  J. — Supposing  a  general  right  of  leasing  (lesing)  in 
J^t^iand)  I  think  it  must  be  in  the  case  stated  in  these  pleadings, 
which  is  after  the  crop  is  reaped  and  carried  away,  and  for  the 
poor  and  indigent  parishioners.  If  there  be  such  a  general- 
right,  it  must  be  by  the  common  law  of  the  land ;  and  though  it 
should  be  admitted  that  in  certain  places  there  may  be  parttcu- 
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rate  lawyer^  tbat  it  was  a  lingular  task  to  be,  call^  upon  to     1789^ 
prore  the  ge^eoil  compion  law  of  the  land :  tha(  depends  on 
general  knowledge,  it  being  universally  e^cercisedf  or  so  under- 


stood.   *  Speaking  for  myself  I  h^yp  always  understood  this  ^^p^ 
custon^  to  prevail  in  such  parts  of  this  country  where  I  have  r  •  ^a  -^ 
been  conversant,  and  never  heard  it  doubted ;  and  I  cannot  but 
impute  the  reason  of  so  few  passages  in  the  books  of  onr  law 
recognising  it,  to  the  conviction  of  its.  being  a  right  too  if  elL 
established  and  too  notorious  to  be  disputed. 

The  first  passage  which  I  shall  mention  is  that  in  Trials,  per 
Pais  {a).  In  trespass  against  one  for  gleaning  on  his  ground^ 
per  Hale  J  Norfolk^  Summer  Assizes,  1668,  ^'  The  law  gives. 
^^  licence  to  the  poor  to  glean,  &c.  by  the  general  custom  ^o£ 
*'  England  g  but  the  licence  must  be  pleaded  specially,  and  cm- 
*^  not  be  given  in  evidence  on.  Not  Guilty." 

This  opinion  is  cited  by  Lord  Chief  Baron  Gilbert^  in  his 
Zmw  of  Evidence {b)\  and  after  allowing  that  it  ought  to  b^ 
pleaded,  he  says,  ^^JU  had  been  a  sufficient  ju^ificationj  for  by  the 
**  custom  ^England  ike  poor  are  allowed  to  glean  after  the  harvest  j 
*^  which  custom  seems  to  be  built  on  a  part  of  the  Jewish  law^  that 
^  allowed  the  poor  to  gleany  and  made  the  harvest  a  general  time 
"  qfrejoicing»* 

Here  the  opinion  of  Hale  is  recognised  by  a  learned  Chief 
Baron,  who  affirms  the  right  to  be  by  the  custom  of  England. 

The  next  author  who  mentions  it,  is  that  eminent  judges  Mr. 
Justice  BlackstonCi  a  text  writer,  and  with  great  deliberation : 
his  words  are(c),  ^'  It  hath  been  said,  that  by  the  common  law 

aifd  custom  of  England  the  poor  are  allowed  to  enter  and 

glean  upon  anothei^'s  ground,  without  being  guilty  of  trespass." 
For  this  he  refers  to  Gilbert^  and  Tri*  per  Paisj  supra;  and 
then  adds,  <' Which  humane  provision  seems  borrowed  from 

scattered  abroad  in  the  said  closes,  &c.  afler  the  crop  had  been  reaped  and 
carried  away,  &c,  being  the  gleanmgt  of  the  said  crop,  for  the  neceuary  support 
of  kim  the  said  DefendasU,  4'c. 


Demurrer,  &c. 


Judgment  for  the  Plaintiff*. 


*  [See  Lofis  Edition  of  Gilberts  in  the  plea  that  the  Pefendant  was  an 

Law  of  Evidence,  p.  509.    Where  it  inhabitant  at  the  time  of  the  gleaning, 

is  said  that  the  Court  gave  judgment  of  the  parish  where  the  lands  gleaned 

for  the  Plaintiff  in  this  pase  on  general  were  situate,  and  see  Setty  ▼.  jSo6m*. 

dewmrrer^  because  it  was  not  averred  loit,  2  T.  R.  75£(.] 

(a)  8th  BditioD,  p.  534.    (6)  P.  250,^  4th  Edit,    (c)  3  Co^iupa.  212  and  21  J. 

♦*the* 
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1788.'      **  the  Motaical  la*;"  and  re&n  to  Leviticus  and  Deutatmoimf. 

This  is  in  substance  the  same  as  is  said  by  Gilbert. 

i^mut  I  will  read  the  texts  in  Leviticus. 

^^™"  Lemtictts,  c,  xix.  vo.  9,  10.  "  And  when  ye  reap  the  harrest 
**  of  your  land,  thou  sbalt  not  wholly  reap  the  corners  of  thy 
"field;  neither  t}uUt  thou  gather  the  gleanings  of  ihif  harvest  1  and 
"  thoD  shak  not  glean  thy  vineyard,  neither  shalt  thou  gather 
**  all  the  grapes  of  thy  vineyard ;  thou  shalt  leave  them  for  the 
*'  poor  and  stranger:  I  am  the  Lord  your  Crod." 

In  Leviticus,  c.  xxiii.  v,  9A.  there  is  the  same  prohibition  to 
gather  the  gleaning  of  the  harvest,  and  conclusion,  *'  thoo  shalt 
[  55  ]    **  leave  them  unto  the  poor  and  to  the  stranger  -■  /  am  the  lard 
**j/our  God." 

From  what  better  fountain  could  it  be  drawn  than  the  Holy 
Scriptures?  It  was  evidently  founded  on  charity,  and  fit  to  be 
received  in  every  country.  It  might  be  liable  to  be  abused;  but 
that  would  be  redressed  by  the  law,  and  the  party  abusing  be- 
come a  trespasser  ab  initio,  as  in  odier  cases  of  abuse  of  a  legal 
right  or  licence,  the  known  case  of  coming  into  an  inn  or  ta- 
vern, &c. 

From  Selden{a),  it  appears  that  the  actual  property  was  vested 
in  the  poor,  unless  they  absolutely  neglected  the  collection,  and 
then  it  belonged  to  the  owner  of  the  field ;  and  it  did  not  ac- 
crue to  the  poor  as  a  donation  but  a  legal  right. 

It  was  thought  to  be  of  so  sacred  a  nature,  that  it  was  ex- 
empted from  tithes  (b). 

It  hath  been  said  the  established  provision  for  the  poor  by  the 
Stat  43  Eliz.  hath  had  the  efiect  of  abolishing  this  right,  sup- 
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fered  them  to  contiime  above  three  nights,  to  answer  for  their     1788. 
misdeeds.  ■- 

After  the  institution  of  parishes,  we  find  in  that  ancient     agamtt 
treatise  The  Mirrour{a)  this  paragraph :  "  It  was  ordained  that  ^^JT*" 
**  the  poor  should  be  sustained  by  the  parsons j  rectors  of  churches f 
^*  and  by  the  parishioners^  so  that  none  should  die  for  want  qf 
^*  sustenance!^    This  necessarily  supposes  the  residence  of  the 
poor*    This  is  strongly  enforced  by  the  statute  15  iZ.  2.  c.  6. 
which,  reciting  that  damages  happen  to  parishioners  by  appro- 
priation of  benefices  of  the  same  places,  enacts,  that  ^*  upon  a 
**  licence  qf  appropriation  of  a  parish  churchy  the  ordinary  shall    I  56  2 
<^  ordain  a  convenient  sum  to  be  distributed  yearly  of  the  profits  of 
^<  the  churchy  by  the  appropriatorsj  to  the  poor  parishioners^  in  aid 
^  qf  their  lixdng  and  sustenance!* 

The  efiectof  the  4Sd  of  Eliz.  is  to  establish  a  more  clear  and 
strict  obligation  on  parishes  for  the  maintenance  of  the  poor ; 
and  the  very  description  of  the  officers  is  overseers  qf  the  poor  of 
the  same  parish.  Since  that  act,  modes  of  obtaining  settlements 
in  parishes,  and  for  removing  or  sending  the  poor  thither,  have 
been  introduced ;  but  before,  it  seems  the  settlement  was  by 
birth^  and  the  provisions  were  first  made  by  the  stat.  22  H.  B.{b) 
for  sending  vagrant  or  wandering  persons  to  the  parish  where 
bom^  if  it  could  be  known,  otherwise  where  they  last  dwelled 
for  three  years  j  and  by  the  39  Eliz.  {c)  where  bom^  if  known; 
if  not,  then  to  the  parish  where  they  last  dwelled  for  the  space 
of  one  year  :  and  if  neither  known,  then  to  the  parish  where  thej 
last  passed  without  punbhment;  so  that  it  is  evident  they  were 
restrained  in  point  of  residence^  and  the  place  of  birth  was  the 
primary  object ;  and  there,  according  to  The  Mirrour^  confirmed 
by  the  act  of  15  Bic.  2.  their  wants  and  necessities  were  to  be 
provided  for.  In  this  light  the  recital  in  the  15th  JZ.  2.  of 
damages  to  the  parishioners,  and  the  provision  for  future  ap« 
propriations  in  aid  of  the  poor,  are  clear  and  intelligible. 

The  Stat.  39  Eliz.  rendered  begging  and  wandering  abroad 
inexcusable,  but  affords  no  ground  for  construction  to  take  away 
the  charitable  and  humane  (as  Blackstone  calls  it)  provision  for 
the  poor,  permitting  them  to  gather  the  derelict  ears  of  com^ 
after  the  own^  has  carried  away  the  crop.     Nor  is  there  a 

{d\  Ch.  1.  p.  14.,  This  passage  is         {h)  22^.  s.c.  IS.Rastall'sedidon. 
dtea  in  s  laaX.  103.  \c)  59  EUsu  c.  4.  Rastali^ft  edition. 

colour 
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cwltitir  to  toy,  that  the  pfBctice  has  been  discontinued  since  thA 
statute,  or  that  any  such  idea  occurred  to  either  of  those  law- 
yers whdie  ofjthion*  have  been  quoted. 

The  itytDology  of  the  names  which  this  custom  has  received 
in  England,  plainly  proveS)  that  the  custom  itself  was  known 
both  in  Germartjf  and  ^ance.  Mirahew,  in  voce  Glean,  explains 
tUcm  thus: — The  French,  Glainer,  quasi  Grdner,  i.  e.  Coll^ere 
Omna  I  the  Bel^^  Arehltsen ;  the  Teutonic,  Ahrlesen,  ex  Ahft 
i^pka,  anU  Letett,  i,  t.  Colliget-e ,-  and  goes  on  with  the  Spanish, 
&C.  Theb  fbllows^^  Gleaner,  or  Leaser  of  Com ;  French, 
Otimeur;  TeaUiaie,  Ahrliten  i  Beigte,  Ahrenleser  i  EnglisbjJ 
Ltater. 
C  57  ]  It  id  clear  to  me,  the  word  leasing  was  brought  from  the 
Germans,  and  gleaning  from  the  Normans  ,■  and  that  from  a/ir 
jmiceeds  ahrish,  used  in  mafiy  parts  of  England  for  stubble. 

Plato  says,  **  Qfit  irUelligit  nomina,  ret  eliam  irUMigit"  and 
hidonis,  "  Nomina  rervm  si  nescis,  perit  co^tio  rerun." 

In  the  ease  of  TXe  King  v.  Price,  *  Burr.  19^7.  Mr.  Jnstice 
Hemit  says,  "  Tlje  right  of  leasing  does  appeal-  in  our  boob 
**  (be  must  mean  in  Trials  per  Pais,  and  Gilbert  J, •  but  it  tnu^t 
^  bftundiirproper'cIrtiumetRncefl  and  restrictions."  I  presume 
be  iheans  after  harvM  or  cleannce  Of  the  crop,  and  In  a  proper 
teaAner  And  time ;  or,  in  case  of  a  custom,  that  such  custom  b 
to  be  observed. 

With  reject  to  the  exercise  of  thw  ri^t,  the  case  npon  tbfs 
iccbrd  states,  tha^  what;  the  DefendinU  did,  was  after  the  f»t>p 
was  carried.  ThiM  dorresponds  with  t.ord  Chief  Baron  OH- 
Mv**  expresaion  of  dftef  the  haroett.    As  tO  the  times  of  begin- 
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summary  penalty,  £rom  breaking  the  fences  (which,  it  might.  b6      1788* 
apprehended,  from  the  former  open  state,  they  might  be  apt 
to  do)  and  are  confined  to  pass  through  the  gates. 


This  seems  to  have  been  a  prudent  regulation  to  prevent  dis-      «  Ua 
putes.     I  will  recite  the  provisions  made  by  the  act 

^*  And  whereas  the  poor  people  of  the  town  of  Basingstoke 
^<  aforesaid  have,  time  immemorial,   claimed,  exercised,  and 
*<  enjoyed  the  privilege  of  gleaning  or  leasing,  in,  averf  atid 
^^  upon  the  said  common  fields,  when  and  as  soon  as  the  com 
^  has  been  carried  from  the  same,  in  the  time  of  harvest,  •  iff 
^^  every  year,  which  privil^e  the  owners  and  proprietors- df 
^  the  said  common  fields  are  desirous  of  contiouing  to  the  said 
^*  poor  people,   under  proper  regulations ;    be  it  therefore     [  58  ] 
*<  further  enacted,  that  the  poor  people  of  BasingsiokeBfor&udd 
<*  may,  and  they  are  hereby  authorized,  from  time  to  time,  atid 
^  at  all  times  after  the  passing  of  this  act,  to  enter  and  go  intor 
<^  and  upon  all  and  every  the  lands  in  the  said  common  fleld^ 
^  to  glean  or  lease  in  the  time  of  harvest;  provided  that  none 
*<  of  the  said  poor  people  do  or  shall  enter  into  and  upon  anjr 
^  such  land  for  the  purpose  aforesaid,  until  the  crop  or  crops 
^  growing  therein  shall  be  cleared  or  carried  off  by  the  owners 
^  or  occupiers  of  such  land,  and  the  owners  of  the  tithe,  and 
**  that  none  of  such  poor  people  do  at  shall  contmue  to  glean^ 
«  or  lease  in  any  such  knd  for  any  longer  time  than  six  days, 
**  if  the  same  shall  have  been  sown  with  wheat,  and  thr^ 
*<  working  days  if  sown  with  any  other  corn,  to  be  computed 
«  from  the  time  of  clearing  and  canning  off  the  same  as  afiM^* 
**  said;  and  in  case  any  of  such  poor  pec^le  door  shall,  Ht  atoy 
*<  time  after  the  said  intended  dividon  and  inolo8m*e  shall  tak^ 
**  place,  glean  or  lease,  or  enter  for  thsct  purpose  into  any  €^ 
**  the  new  allotments  to  be  made  by  virtue  of  this  act,  before 
<^  the  crop  or  crops  growing  therein  shall  be  cleared  or  carried 
'*  off  as  aforesaid,  or  shall  break,  or  tread  down,  pull  up,  pros-' 
^*  trate,  destroy,  or  damage  any  hedge  or  fence  belonging  to 
<*  any  of  the  said  new  allotments  as  aforesaid,  in  going  to  or 
**  returning  from  any  such  land  to  glean  or  lease,  or,  under' 
^<  pretence  of  going  to  or  returning  from  any  such  land  to 
*^  glean  or  lease,  shall  go  into  or  return  out  of  any  inclosufe, 
**  by  any  odier  way  than  the  gate  or  way  through  which  the 
<<  com  shall  have  been  carried  out  of  or  from  such  inclosure,  or 
«  over  any  stile  within  the  same^  every  person  so  offending* 
;  «  shall, 


to  CASES  iM  TRINITY  TERM 

-1788.     **  shall,  for  every  anch  o^nce,  forfeit  and  pay  any  snm  not 

"^^^     '*  exceeding  five  abillings,  as  tlie  justice   before  whom  mcb 

agaaai      "  information  and  complaint  shall  be  exhibited  (as  hereinafter 

ctU&      "  tnenttoDed)  shall  Lhiok  meet,  over  and  above  such  penalties 

'*  OS  are  inflicted  on  the  said  offenders  or  offender,  for  either 

"  of  the  ofiences  aforesaid,  by  any  law  or  sutute  now  in 

"  force. 

"  And,  in  order  that  the  said  poor  people  may  not  be  de- 
"  prived  of  such  privilege  as  aforesaid,  by  cattle  or  swine  being 
"  turned  into  the  said  lands  during  the  time  of  their  being 
*  "  authorized  to  glean  or  lease  as  aforesaid,  be  it  further  enoctr 
"  ed,  that  in  cKse  any  owner  or  occupier  of  the  lands  within 
"  which  the  said  poor  persons  are  authorized  to  glean  or  lease 
[  59  ]  "  «s  aforesaid  do,  or  shall  permit  or  buSbt  any  cattle  or  swine 
"  to  be  turned  into  or  remain  in  or  upon  any  such  land,  to  de^ 
*'  pasture  or  feed  therein,  before  the  expiration  of  the  timt! 
**  hereinbefore  allowed  for  gleaning  or  leasing  in  such  land, 
ft  every  such  owner  or  occupier  ^all,  for  every  day  or  less 
"  dme  such  cattle  or  swine  shall  be  depasturing  or  feeding  as 
"  aforesaid,  forfeit  and  pay  for  every  head  of  cattle  the  snin  of 
"  two  shillings,  and  for  every  swine  the  turn  of  one  shilling." 
The  act  calls  it  a  pHvileget  but  says  it  had  been  claimed  and 
exercised  from  time  immemorial.  What  is  this  but  a  right?  the 
enjoyment  of  which,  the  landholders  secure  to  the  poor,  by 
penalties  on  themselves. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  Judgment 
ou|^  to  be  for  the  DefendatUs. 

HxATH,  J. — lliis  is  a  demurrer  to  a  plea  of  the  Defendan^^ 
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a  right  to  glean."    The  next  author  who  mentions  it,  is  Lord      1788. 
Chief  Baron  Gilbert^  who,  in  copying  the  above  passage  with  a      ^^^ 
marginal  reference,  says,  that  the  poor  are  **  alkwed  to  glean",      pgama 
which  implies  a  licence  and  permission^  rather  than  a  right.  Mr*      ^|j^ 
Justice  Blackstone  has  received  the  same  passage  into  his  Com- 
mentaries, not  as  a  dear  and  undeniable  rule  of  law,  but  with 
expressions  of  distrust  and  doubt,  and  gives  no  opinion  of  his 
own.     The  whole  weight  then  of  legal  authority  to  prove  this 
custom  rests  on  the  dictum  of  Sir  Matthew  Hale. 

It  has  been  argued  in  favour  of  this  claim,  that  no  com  is 
ckdmed  but  what  is  abandoned  by  the  owner;  as  if  the  owner 
had  cast  it  frcun  him,  and  it  became  the  property  of  the  poor  by 
a  sort  of  occupancy.  By  the  law  of  England^  no  property  can  [  60  ] 
be  lost  by  abandonment,  for  the  owner  may  at  any  time  resume 
the  possession.  Here  there  can  be  no  abandonment,  as  the 
owner  never  parted  with  the  possession. 

Such  a  custom  as  will  support  the  plea,  must  be  universal^ 
and  every  where  the  same,  otherwise  it  is  void  for  its  uncertain- 
ty. If  it  exists  only  in  particular  counties  or  districts  (such  as 
the  custom  of  being  discharged  from  the  payment  of  tithes  of 
wood  in  some  hundreds  in  the  wilds  of  Kent  and  SusseXf  or  the 
custom  of  gavelkind),  it  is  partial^  and  no  part  of  the  general 
customs  of  the  realm.  From  the  best  inquiries  I  have  been  able 
to  mak^  I  find  that  this  custom  is  not  universal.  In  some 
counties  it  is  exercised  as  a  general  right,  in  others,  it  prevails 
only  in  common  fields,  and  not  in  inclosures,  in  others  it  is 
precarious,  and  at  the  will  of  the  occupier.  In  the  county 
where  this  action  was  brought,  it  never  in  practice  extended  to 
barley ;  nor  is  the  time  ascertained.  In  some  counties  the  poor 
glean  whilst  the  com  is  on  the  ground ;  here  the  usage  is  laid 
to  be  after  the  crop  is  harvested. 

The  practice  of  gleaning  was  originally  eleemosynary.  But  it 
is  the  wise  policy  of  the  law,  not  to  construe  acts  of  charity, 
though  continued  and  repeated  for  never  so  many  years,  in  such 
a  manner  as  to  make  them  the  foundation  of  legal  obligation. 
If  A.  and  his  ancestors  have  from  time  immemorial  repaired  a 
bridge  or  a  highway,  there  is  no  obligation  on  him  to  continue 
the  repair,  unless  he  is  so  bound  by  the  tenure  of  lands,  or  the 
like. 

Wherever  there  is  a  right,  the  law  provides  a  remedy,  if  that 
ti^t  be  obstructed.    But  suppose  the  owner  of  a  field  were  to 

roim  Y.  J  set 
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1 78fiv     set  fire  to  the  stubble,  or  to  flood  it,  and  prerent  the  poor  fiwn 

gleaning,  what  remedy  could  they  have?    No  action  on  the 

case  has  ever  been  brought  for  such  an  injury,  and  according 

•ctUx.     to  the  reasoning  on  the  statute  of  JVestmiruier  Sd.  (a)  no  action 

on  the  case  would  lie. 

tithes  are  due  of  right,  and  by  the  general  usage  of  the 
realm  ;  but  the  parson  had  no  remedy  at  common  law  .till  they 
were  set  out,  therefore  the  consent  of  the  occupier  of  the  land 
was  necessary  to  be  obtained  before  the  parson  could  take  a 
single  shea£  The  case  oltilhes  is  much  stronger  than  that  of 
ghaningt  because  the  church  was  originally  endowed  by  the 
[61]  owners  of  lands,  and  the  parson,  in  consideration  of  that  eit> 
dowment,  undertoolt  the  cure  of  soulsj  so  that  th&ea  was  a 
valuable  consideration  for  the  right  of  tithes,  which  is  wanting 
with  respect  to  gleaning.  Yet  the  wisdom  of  our  ancestors  UA- 
it  to  the  conscience  of  the  occu^er  of  the  land,  whether  or  not 
be  would  set  out  his  tithes,  thongb  that -conscience  was  to  be 
corrected  by  the  authwi^  of  the  spiritual  court. 

I  shall  next  consider  what  force  this  custom  derives  from  be- 
ing a  Jewish  institution.  Every  inslitudon  which  is  to  be  found' 
in  tbe  law  of  Moses  was  not  enforced  by  the  judge,  many  of - 
thtem  being  left  to  the  consciences  of  men  with  temporal  Meia- 
ings  on  those  who  observed  them.  The  right  of  gleanii^  U' 
given  by  tbe  same  law  as  well  to  the  "  stranger"  as  the  ** father' 
lets  and  poor"  We  have  already  infringed  it,  as  we  have  de> 
dded  that  the  strainer  has  no  right  to  gleui  in  the  caae  of 
J9orlledge  v.  Manning. 

The  law  of  Moses  is  not  obligatory  on  us.    It  is  indeed  a^n- 
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wives,  children  and  neighbours.    It  would  encourage  endless     1^8^. 
disputes  between  the  occupiers  of  land  and  the  gleaner*     It 


would  raise  the  insolence  of  the  poor,  and  leave  the  farmer  with-     agahui 

TlnnaiPNiW 

out  redress.  Experience  shews  that  during  the  time  of  harvest^  et  Uz. 
the  poor  employ  their  time  in  gleaning,  to  the  great  detriment 
of  husbandry.  In  many  places  the  fiirmer  ploughs  the  land 
while  the  shocks  of  com  are  upon  the  ground.  Is  the  cultiva- 
tion of  the  country  to  stand  still  while  the  labourers  are  glean- 
ing? 

It  has  been  alleged  as  a  reason  for  this  claim,  that  the  poor 
ought  to  have  a  share  of  benefit,  at  the  time  of  general  rejoicing* 
To  this  it  may  be  answered,  that  they  receive  from  the  advanc^ 
price  of  labour,  a  recompense  in  proportion  to  their  industry* 
But  to  sanction  this  usage,  would  introduce  fraud  and  rapine^  [  68  1 
and  entail  a  curse  on  the  country. 

To  conclude^  as  there  is  no  evidence  of  this  custom  of  glean- 
ing prevailing  uniformly  throughout  the  kingdom,  as  the  prac- 
tice of  it  is  uncertain  and  precarious,  and  as  it  would  be  attended 
with  great  public  inconvenience,  if  it  were  enforced  as  a  rights 
I  am  of  opinion,  that  it  is  not  part  of  the  general  law  of  the  landg 
that  the  plea  is  therefore  bad,  and  judgment  must  be  given  for 
the  FUiintiffi 

Wilson,  J. — I  am  of  the  same  opinion  with  my  Lord  Chief 
Justice,  and  my  Brother  Heathy  on  the  question  now  before  the 
court. 

No  right  can  exist  at  common  law,  unless  both  the  subfect 
of  it,  and  they  xoho  claim  it,  are  certain.  In  this  case  both  are 
uncertain.  The  subject  is  the  scattered  corn  which  the  farmer 
chooses  to  leave  on  the  ground,  the  quantity  depends  entirely 
on  his  pleasure.  The  soil  is  his,  the  culture  is  Af5,  the  seed  hiSf 
and  in  natural  justice  ilii  also  are  the  profits.  Though  his  con- 
science may  direct  him  to  leave  something  for  the  poor,  the  law 
does  not  Mige  him  to  leave  amf  thing.  The  subject  then  is  uih 
certain  and  precarious* 

Next,  the  persons  claiming  this  right,  are  vague  and  unde- 
fined. The  term  poor  is  merely  relative.  Before  the  statute 
of  the  43d  of  Eliz.  there  was  no  method  of  legally  ascertain- 
ing who  were  of  that  description.  Since  that  statute,  justices 
and  overseers  are  to  determine  what  persons  are  of  the  number 
cfpooTf  to  whom  also  must  be  added  the  qualification  of  a  settie- 
ment«    It  cannot  be  urged  that  the  demurrer  admits  that  the 

ve  claimants 
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claimBDts  arepoor,  because  ademurrer  admits  Dothing  bat  what 
is  well  pleaded,  and  here  the  matter  U  ill  pleaded  on  account  of 
its  uncertainty. 

They  who  claim  thb  right  then,  are  equally  uncertain  aod 
precarious. 

The  practice  also  of  gleaning  is  Itself  uncertaia  and  chonge- 
abla  In  some  counties  it  is  entirely  excluded,  in  others  par- 
tially admitted,  and  in  others  modified  with  every  possible  va- 
riety. 

The  law  of  Moses  is  not  binding  on  us,  except  so  far  as  we 
have  thought  proper  to  adopt  it.     There  are  many  precepts  (^ 
the  Gospel  which  the  law  of  England  doei  not  eri/brce  as  obliga- 
tions.    It  is  the  duty  of  every  man  to  '*  honour  his  father  and 
"  mother",  but  the  lam  of  England  has  no  method  to  compel 
(63]     such  honour.     Charity  to  the  poor  is  also  a  Christian  duty,  but 
.-/■;       it  must  be  voluntary,  and  cannot  be  compelled. 
'*'  But  if  there  be  a  right,  there  must  also  be  a  remedy  if  that 

right  be  infringi'd.  Now  if  a  rich  man  were  to  glean  in  a  har> 
vest  field,  to  the  exclusion  of  the  poor,  they  could  have  no  re- 
medy. So  if  a  farmer  were  to  give  permission  to  his  broUier, 
or  friend  of  another  parish,  to  glean  his  fields,  the  poor  of  his 
aa>n  paribh  could  have  no  remedy  in  law,  for  what  they  mi^ 
think  a  prior  right. 

Next,  the  authorities  are  to  be  considered.  The  passage 
cited  from  the  Trials  per  Pais,  contains  a  dictmn^  but  not  a  ju- 
dicial opinion  of  Sir  Maithevo  Hale.  Every  one  who  hears  me 
must  acknowledge  the  impropriety  of  construing  all  the  con- 
versation which  passes  between  a  judge  and  the  counsel  at 
s  leoal  decision.     It  would  in  this  i 
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Now  supposing  a  right  could  arise  from  abandonment,  it  1788. 
would  be  in  thejfirst  occupier^  the  property  would  be  as  in  a  state  ^^^^ 
of  nature,  the  poor  could  not  have  any  exclusive  right.  But  the  <vamjf 
truth  is,  there  can  be  no  abandonment,  while  the  property  re-  et  Ux. 
mains  on  the  soil  of  the  owner.  It  might  with  as  much  reason 
be  urged,  that  a  man  had  abandoned  the  property  of  his  horse, 
who  having  right  of  common,  bad  turned  him  out  to  pasture. 

For  these  reasons  therefore,  I  am  of  opinion  that  the  law 
should  not  interfere  in  this  case,  but  that  every  man's  conscience 
should  be  his  law. 

Judgment  for  the  PlaintiiF. 


SBBi 


Elmes  against  Wills.  C  64  ] 

ASSUMPSIT,  by  the  indorsee  of  a  bill  of  exchange  against  Where  there 
the  drawer,  the  bill  being  refused  acceptance — 2d,  count  "top^a** 
finr  money  paid — Sd,  money  had  and  received — *th,  Insimtd  ^°^^jl 

€OmpUtaSSefd, —  m  aped 

Plea  General  Issue,  and  Set-off.—  S^^^thtt 

This  cause  came  on  to  be  tried  before  Mr.  Justice  Gotdd,  at  ^^'^^ 
Hert/brd  Assizes  in  the  Summer  1787.  brought  of 

It  appeared  in  evidence,  that  the  Plaintiff  and  Defendant  had  !^j5^°^-j!^ 
mataal  dealings  together,  and  had  applied  to  one  Rawnsley  to  though  the 
settle  their  accounts,  who  accordingly  adjusted  all  matters  in  biXiTrno 
dispute,  except  the  bill  on  which  the  action  was  brought.  This,  proofing 
the  Defendant  said,  he  could  prove  he  had  paid.     Upon  which,  withmthe 
it  was  agreed  that  the  bill  should  be  deposited  in  the  hands  of  j^^jj^^ 
Bawnstey,  and  if  the  Defendant  brought  proof  of  the  payment  >n  an  action 
ntitiin  a  numtkj  the  bill  should  be  delivered  up  to  him,  if  not,  ^th^i^  m- 


ke promised  to  pay  it  to  the  Plaintiff.     No  proof  being  brought  *^«*' 
by  the  Defendant  within  the  month,  the  bill  was  delivered  to  gives  cvi- 
the  Plaintiff,  who  brought  his  action  upon  it.  ti^krfi^ 

The  counsel  for  the  Defendant  offered  to  give  evidence  that  cxmpmiu- 
the  original  debt  wis  paid,  for  which  the  bill  was  given,  and  ^p^^  ^^ 
that  the  Defendant  could  not  within  the  month  find  the  witness  ?^V^ 
by  whom  it  might  have  been  proved  according  to  the  agree-  fendant  may 
ment,  he  having  absconded  to  avoid  an  arrest.  iJjderdiiu 

But  this  evidence  the  judge  refused  to  admit,  holding  that  count,  that 

the  debt  for 
neh  Hm  Un  wii  oiiginaUy  giren  wu  paid,  and  thereby  avoid  the  promise  by  shewing  it  was  without 
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1788.    the  Defendant  was  bound  by  his  agreement  to  pay  the  bill,  if 

'p,.,„     he  did  not  bring  the  necessary  proof  within  the  nionth(a). 

SS™"  Iq  Michaeimas  Term  last  a  rule  was  obtained  to  shew  cause 

why  a  new  trial  should  not  be  granted,  on  the  ground  that  thia 
evidence  ought  to  have  been  admitted.  Lmorencef  Seijt., 
shewed  cause  against  the  rule,  and  Sooke,  Serjt  argued  in  fa- 
vour of  it 

Now  in  this  term, 

Gould,  J.,  after  having  stated  the  (acts,  said  that  he  was  of 
opinion  at  the  trial  that  the  Plaintiff  had  a  right  to  prove  the 
apecJa)  promise  of  the  Defendant,  under  the  general  count  of 
insiimil  comptdassent,  on  the  authority  of  Bullet's  Nisi  Prius,  p. 
139,  and  that  promise  not  being  performed,  was  entitled  to  re- 
cover, the  Defendant  not  being  at  liberty  to  bring  evidence  in 

C  65  ]  excuse  for  his  non-performance,  where  the  undertaking  was 
peremptory.  That  such  an  undertaking  was  upon  suffident 
consideration,  he  cited  the  case  of  Amie  v.  Jjidrems,  I  Mod. 
166.  and  Kn^kt  v.  Sushicorth,  Cro.  Eliz.  46g. 

The  rest  of  the  Court  were  of  opinion,  that  though  this  was 
a  new  promise  on  a  special  agreement,  and  though  under  a 
goieral  count  of  inainad  computassentf  such  a  promise  might  be 
given  in  evidence,  yet  as  in  the  present  instance  it  was  to  pay 
an  old  debt,  the  condition  not  being  performed,  it  was  to  be 
considered  only  as  evidence  of  the  debt,  and  the  effect  of  it 
was,  to  shew  that  ihe  Plaintiff  had  primd  faeie  only,  a  right  to 
recover.  The  Defendant  therefore  ought  to  have  been  ad- 
mitted to  prove  that  the  debt  was  discharged,  because  by  so 
doing  he  would  avoid  the  promise  by  shewing  there  was  no  coo- 
sideration  for  it. 
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JRwmingtonf  Seijt,  contended  that  the  court  would  not  compel     1 78lB. 
the  Plaintiff  to  take  two  steps  in  the  same  term ;  that  notice  of  ^ 
trial  18  not  necessary  to  be  given  in  the  same  term  in  which 
issue  is  joined. 

Bat  die  Court  were  of  opinion  against  the  Plaintiff,  as  there 
was  time  enough  in  the  term  to  have  given  notice,  and  there- 
fore made  the 

Rule  absolute. 


Jaques  against  Withy  and  Reid. 

npHIS  was  an  action  of  assumpsit  brought  against  the  De-  MfMy 
fendants  as  partners  and  keepers  of  a  lottery-office,  to  re-  ^dn^^^^ 

thelotteiy 
my  be  recoTcred  back  from  tbe  keeper  of  the  office.    A  eontract  declared  by  a  ftatate  to  be  fllega],  U 
noi  made  good  by  a  mbtequent  repeal  tf  the  siahUe  (a). 


(a)  [The  late  deddons  with  regard 
to  the  cases  in  which  a  party  is  en- 
titled to  recover  mone^  paid  by  Mm- 
jejf  in  ponuance  of  an  ^gfd  anUracty 
may  be  classed  under  the  following 
heads: 

I.  He  wendded  to  recover  it  while 
the  contract  remains  executory ^  even 
though  he  is  tfi  pari  deUcto  with  the 
deflendant;  Tappendal  v.  BandaU^2 
Bos.  &  Put.  467.  Auberi  y.  WaUhy  5 
Taunt.  277.  Butky.  WaUh,  4  Taunt 
S90.  S.  P.  per  Buller  J.,  Lowry  v. 
Bourdieuy  DougL  468.  A  distinction 
however  has  been  taken  between  con- 
tracts merely  illegal  and  contracts  to 
perform  some  act  malum  in  se,  or 
|;ros8ly  immoral,  in  which  latter  case 
It  is  said  the  Courts  will  not  interfere 
to  compel  the  repayment  of  the  mo- 
ney thot^  the  contract  remains  exe- 
cutory, {per  Heath,)  Tappendal  v. 
ItandaU^  2  Bos.  &  Pul.  471 ;  but  the 
distinction  between  mola  prcJabita 
and  mala  in  sr,  has  been  fi^uently 
denied.  See  Farmer  v.  Rutsell,  1 
B.  &  P.  298.  Avbert  v.  Maze,  2  B.  & 
P.  871.  Cataum  v.  Bryce,  8  B.  &  A. 
179. 

IL  He  if  entitled  to  recover  it 
fiom  a  stakeholder,  into  whose  hands 
it  has  been  paid  iqK>n  an  illegal  con- 
tract whidi  has  beoi  execut^by  the 
luppfning  of  the  event  upon  which 
tfeb'WVKer  Is  nuMJle,  unless  the  money 


has  been  paid  over  by  the  stakeholder 
to  the  other  party  before  demand; 
Cottony. Thufiand,ST.R.40S.  Bate 
V.  Cartwright,  7  Price,  540.  Smith  v. 
Bichnore,  4  Taunt.  474 ;  aad  see  1 
R.&  M.  N.  P.C.,  214.  (note> 

III.  He  it  entitled  to  recover  it 
though  the  contract  is  executed,  pro- 
vided he  be  not  in  pari  delicto  with 
the  defendant;  Jacques  v.  Withy, 
supr^  WiUiamt  v.  Hedley,  8  East, 
578. 

IV.  He  is  not  entitled  to  recover 
it  where  the  contract  is  executed,  and 
he  is  in  pari  delicto  with  the  defend- 
ant. Andree  v.  Fletcher,  5  T.  R.  266. 
Howion  V.  Hancock,  8  T.  R.  575. 
Vandycky,  Hewitt,  I  East,  96.  Morck 
V.  Abel,  3  Bos.  &  PuL  55.  T^tttlc' 
wood  V.  Cracroftf  1  M.  &  S.  500* 
Stokes  V.  Twitchin,  8  Taunt.  492. 

The  Agent  of  a  ^arty  to  an  illqral 
contract,  who  receives  money  under 
it  to  the  use  of  his  principal,  cannot 
set  up  die  illegality  of  the  transaction 
in  an  action  brought  against  him  by 
his  principal.  Tenant  v.  Elliott,  1 
B.  &  P.  5.  Farmer  v.  Bussell,  ibid, 
896;  but  see  McGregor  v.  Lowe,  1 
R.  &  M.  N.  P.  C.  57. 

As  to  the  recovery  in  Equity  of 
money  paid  under  an  illegal  contract, 
see  Morris  v.  M'CuUock,  Amb.  452, 
2  Eden.  190.  S.  C.  WkUtingham  v. 
Burgoyne,  5  Anstr.  900.] 

cover 
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1788.     cover  back  a  sum  of  mooey  paid  b;  the  PlaintiflT,  &r  insuring 

J^^     ticketo  in  the  lottery  of  1781. 

•von"  At  the  trial  the  FlaintifiF  was  nonsuitedt  on  the  ground  that 

Km,  both  parties  being  engaged  in  an  illegal  transaction,  a  court  of 
juBtice  could  not  be  called  upon  to  the  ud  of  either. 
[  66  ]]  Adair,  Serjt.,  having  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  asidC)  in  Hilary  Term  last.  Bond 
Seijt.  shewed  cause,  and  contended  that  where  a  man  comes 
for  relief  to  a  court  of  justice,  he  must  appear  to  have  acted  in 
a  lawful  manner.  Here  the  Plaintiff  had  tempted  the  defendant 
to  insure  in  defiance  of  a  positive  statute  (a).  Though  the  pe- 
nalty might  only  attach  on  one,  both  were  in  the  eye  of  the  law 
to  a  certwn  degree  criminal.  The  directory  and  declaratoiy 
parts  of  a  law  are  as  much  to  be  attended  to  as  that  part  which 
inflicts  the  penalty.  This  law  had  directed  that  no  such  la- 
surance  should  he  made,  and  if  it  were  made,  that  the  coDtract 
should  be  void.  When  the  statute  was  to  be  considered  a* 
acting  upon  the  offence  itself,  it  ought  to  be  liberally  expound- 
ed, to  repress  the  evil  which  it  was  calculated  to  restrain,  though 
when  the  inflicting  the  penalty  was  in  question,  it  might  only 
afiect  the  keeper  of  the  lottery  office.  If  the  construction  were 
otherwise,  the  greatest  encouragement  would  be  given  to 
gaming,  by  permitting  the  gamester  to  recover  back  the  money 
which  he  had  risked.  The  true  distinction  seemed  to  be,  that 
where  two  persons  acted  in  concert  to  evade  the  law,  neither  of 
them  could  apply  to  a  court  of  justice  for  relief,  unless  there 
appeared  circumstances  of  fraud  or  oppression  used  by  one 
party  to  the  other.    This  principle  is  to  be  collected  from  the 
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•cognized  in  Umryv.  B(rtirdieu{a).    In  tbe  present  case  the      1788. 

Plaintiff  had  received  all  the  winningSi  and  yet  came  before  the 

coart  to  recover  back  the  consideration  on  which  they  were     agamti 

paid  (6).  WlTHT.nd 

But  <m  another  ground  the  nonsuit  may  be  supported.  This 
gaming  in  the  lottery  was  before  the  25th  of  July  1782,  and 
the  action  commenced  qfier  that  date.  All  transactions  of  this  [  67  ] 
sort  relating  to  lotteries  before  that  date,  are  buried  in  oblivion 
by  the  22  Geo.  S.  (c)  which  repeals  all  other  acts  respecting  the 
regulation  of  lottery-offices,  and  only  provides  that  the  repeal 
shall  not  operate  upon  actions  commenced  or  depending  be/bre 
tie  commencement  of  the  act.  The  right  of  action  then  in  the 
present  case  is  taken  away,  and  it  is  now  the  same  as  if  gaming 
in  the  lottery  of  1781  had  never  been  prohibited.  MiUer^s 
case  (iQ  is  an  authority  to  prove,  that  ofiences  committed  against 
a  rq)ealed  clause  in  a  statute  before  its  repeal,  cannot  be  punish- 
ed after  the  repeal  without  a  special  exception. 

Adair  in  support  of  the  rule.  This  action  is  not  brought 
upon  the  19th  Geo.  2.  for  a  penalty,  but  to  recover  back  money 
paid  upon  a  void  and  illq;al  consideration;  it  cannot  therefore 
be  affected  by  tl^e  repeal  of  that  statute. 

It  is  a  principle  of  law,  that  money  paid  upon  a  void  contract 
may  be  recovered  back  again,  and  the  question  as  to  the  validi* 
ty  of  the  contract  must  relate  wholly  to  the  time  of  making  it ; 
if  it  was  then  void,  it  is  not  material  by  what  means  it  was  ren- 
dered so.  K  it  had  been  originally  a  good  contract,  and  a  sta- 
tute had  passed  to  make  it  void,  and  then  that  statute  had  been 
repealed,  the  contract  would  have  been  set  up  again.  But  here 
there  was  originally  a  void  contract^  being  entered  into  while 
the  statute  was  in  full  force,  and  therefore  cannot  be  made  valid 
by  the  repeal. 

In  the  case  of  Lcnory  v.  Bourdieuy  the  judgment  of  the  Court 
was  founded  on  the  circumstance  of  both  parties  being  equally 
culpable.  Here  the  keeper  of  the  lottery-office  is  the  only  per- 
son upon  whom  the  prohibition  or  penalty  attaches.  In  that 
case  it  is  true  that  Mr.  Justice  BvlXer  said  <^  there  i^  a  sound 


(a)  Doi]g!L451.  (c)  Ch.  47.  f.  %>^ 

\h)  But  9K.  as  to  this  &ct, that  the         \d)  lBlac4'5i.  IL 

Fkiiitiff  had  leceiTed  all  the  wio-     Riut.  &  Ry.  C;C.  439.] 

niiy  ?  If  he  had,gCT|hap§  the  Court 

wooIdiuivei^hrcB  a  luArettt  juilgineiit* 

*«  distinction 


Wmr  and 
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"  distinction  between  contracts  executed  and  executory,**  but 
that  was  not  the  ground  qfthe  decision  .■  it  was  tbe  opinion  only 
of  a  single  judge  however  eminent,  and  is  contrary  to  the  case 
of  Smith  T.  Brondey  {a\  which  was  on  a  contract  executed. 

Where  an  action  is  an  affirmance  of  an  illegal  contract,  and 
tile  object  of  it  is  to  enforce  the  performance  of  an  engagement 
prohibited  by  law,  dearly  snch  an  action  can  in  no  case  be 
maintained.  But  where  the  action  proceeds  in  disaffirmance  of 
■nch  a  contract,  and  instead  of  endeavouring  to  enforce  it  pre< 
3  snmes  it  to  be  void,  and  prevents  the  Defendant  from  retaining 
the  benefit  which  he  derived  from  an  unlawful  act,  there  it  a 
consonant  to  the  spirit  and  policy  of  the  law  that  tbe  Platndff 
should  recover.  An  attention  to  this  distinction  will  reconcile 
many  of  tbe  cases  on  this  snl^ect,  which  appear  at  first  sight  to 
be  somewhat  inconsistent  Clarke  ▼.  ^ue  aud  J<Anson  (i), 
Brooming  v.  Morris  {e\  and  Jaques  v.  Q<^hily{d)j  are  express- 
ly in  favour  of  the  Flainti^  and  ought  to  be  relied  on. 

Cbr.  adv.  vdt. 

Id  this  Term, 

Lord  LouoHBoaouon  declared  the  unanimous  opinion  of 
&e  Court,  that  the  objection  raised  on  tbe  repeal  of  the  statute 
ought  to  be  over-ruled;  and  that  the  other  three  Judges  ^con- 
irary  to  his  opinion)  thought  the  case  of  Jaques  v.  GoUgktb/ 
good  law,  aad  fit  to  govern  the  present. 

Rule  abaolnte. 

U)  Cited  in  the  Notes  of  I<ma  v.  Svktty,  DousL  696. 

(*)  Cowp.  197.  (c)  Cowp.  790.  (B)  S  Black.  I07S. 
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The  Reporter  having  been  favored  with  the  following  case  con-  * 

ceives  that  it  will  not  be  unacceptable  to  the  Profession, 
though  of  a  date  prior  to  the  commencement  of  his  under* 
taking. 

Harrison  against  Bulcock,  and  Six  Others. 
[HILARY  TERM,  28  Geo.  III.  1788], 

rpRESPASS  for  taking  the  goods  of  the  Plaintiff.— Plea,  ^^^ 
General  Issue. — ^Verdict  for  the  Plaintifi^  subject  to  the  iiiniu«(an 
opinion  of  the  court  on  the  following  case.  ^rwSedto 

The  Plaintiff  at  the  time  when  the  goods  were  taken  was  an  officer  of 
treasurer  of  Gw^s  Hospital,  in  the  Parish  of  St.  Thomas,  South-  forthTSme 
wark.    By  an  assessment  made  on  the  19th  of  May,  1786,  he  i»ng,u9ioe 
was  assessed  to  the  land-tax  for  the  house  in  which  he  lived;  the  land" 
Five  of  the  Defendants  were  Commissioners,  and  the  other  two  ^^  W* 
collectors.  The  Plaintiff  appealed  to  the  commissioners  against 
the  rate,  who  dismissed  his  appeal.    On  his  refusing  to  pay  the 
sum  assessed,  the  goods  in  question  were  taken  under  a  warrant 
of  distress. 

The  hospital  originally  consisted  of  only  two  squares,  built    [  69  1 
on  land  demised  by  the  mayor  and  commonalty  of  London  as 
governors  of  St.  Thomases  Hospital^  to  the  founder,  Jhomas 
Gtof,  in  the  year  1 720. 

By  an  act  of  the  1 1th  of  Geo.  1.  certain  persons  were  incor^ 
porated,  in  pursuance  of  the  will  of  the  founder,  by  the  name 
of  president  and  governors  of  the  hospital  founded  by  Thomas 
Guy. 

To  whom  being  incorporated,  the  mayor  and  commonalty  of 
London,  as  governors  of  St.  Thomases  Hospital  demised  another 
piece  of  land,  in  the  parish  of  St  Thomas,  Southwark^  on  which 
many  houses,  S^c.  stood,  but  which  the  said  president  and  go^ 
vemors,  by  virtue  of  the  powers  vested  in  them  by  the  act  of  Par- 
liament and  the  will  of  the  founder,  pulled  down,  and  in  their 
place  built  another  square  in  addition  to,  and  communicating 
with  the  hospital,  in  which  square  the  Plaintiff's  house  is  si- 
tuated. 

No  part  of  the  ground  on  which  the  hospital  now  stands  was 

(«)  [Ace.  AH  8wh  CoBege  Orfard,  v.  Cottar,  3  Bos.  &  Pd.  685.] 

ever 
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1788.     ever  part  or  the  icite  of  St.  Thoma^i  Hospital,  but  thugroandf 

^~~^     before  the  two  demises  of  it  to  the  founder  and  govemon  of 

ojovut      Gw/s  Ho^ital,  was  covered  with  houses  let  to  different  per- 

^ai^^    Boas,  and  in  the  year  1693,  and  from  thence  to  the  building  of 

Gw/s  Hospiial,  was  assessed  to  the  land-tax. 

The  house  in  which  the  Plaintiff  lived  has  been  constantly 
occupied  by  the  treasurer  for  the  time  being,  for  whose  sole  nse 
it  was  erected. 

The  Plaintiff  pud  no  rent  for  it,  but  occupied  it  as  inddmt 
to  his  office. 

Bondt  Setjb,  on  behalf  of  the  Plaintiff,  contended,  that  he 
was  exempted  from  poyment  of  the  land-tax,  in  respect  of  the 
scite  of  the  hospital  and  the  buildings  within  the  limits  of  it, 
being  stated  to  live  in  a  building  within  those  limits.  He  paid 
no  rent  for  bis  house,  but  held  it  as  incident  to  bis  office.  The 
treasurer  is  the  servant  of  the  hospital,  and  as  such  protected  by 
the  exception  given  to  the  hospital.  The  protection  given  to 
charities  is  very  ancienL  It  is  to  be  found  in  the  old  Sabsidy 
Acts,  and  was  preserved  in  the  first  land-tax  bill  of  WiltimK 
the  Third.— The  Subsidy  Act  of  the  Ist  SUz.  (a),  contains  a 
general  exemption  of  hospital  property,  for  it  declares  that  it 
ahall  futf  extend  to  the  goods  and  lands  of  any  hospitaiy  ^c  used 
C  70  }  Jor  the  sustentation  and  relief  i^  the  poor,  ^.  and  the  4>th  of  W. 
4"  M,  c.  1.  s.  25,  contains  a  protection  to  the  scite  of  bospitali, 
which  has  been  inserted  in  all  the  land-tax  bills  which  have 
been  passed  since  the  Revolution,  with  the  material  addition  of 
"  any  of  the  buildings  vithin  the  •walli  or  limits  of  the  hospUaL' 
From  hence  it  is  clear,  that  the  legiiUture  has  been  anxious  to 
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such  as  are  necessary  to  the  hospital.    The  necessity  of  the  su-     1 788* 
perlntendance  of  the  chief  officers  is  as  obvious  as  that  of  the  h^^^h 
service  of  the  inferior  agents,  and  such  officers  must  have  a  re-     ogauut 
sidence  suitable  to  their  rank.     If  the  treasurer,  chaplain,  or  ud  othen, 
physician  be  assessable,  so  are  the  porters,  gardener,  and  other 
servants  who  live  within  the  hospital.  They  have  all  an  interest 
of  the  same  nature^  differing  only  in  their  respective  emoIu« 
roents,  which  are  proportioned  to  their  several  emplojrments. 
They  are  all  servants.     By  taxing  either,  the  benevolent  in- 
tentions of  Parliament  would  be  defeated ;  for  the  reason  of 
the  exemption  is  a  regard  to  the  public  funds  of  the  hospital, 
which  would  be  lessened  by  a  tax  laid  upon  the  servants,  who 
would  look  to  the  public  stock  for  repayment.    The  funds 
of  hospitals  are  but  barely  equal  to  the  charitable  purposes  of 
their  institution.    If  a  tax  be  laid  on  persons  who  will  be  re« 
imbursed  out  of  the  public  funds  of  a  charity,  the  charity  itself 
is  taxed. 

The  land-tax  in  this  instance  bears  no  analogy  to  other  taxes. 
Under  the  window-tax  the  Plaintiff  would  be  assessable  because 
the  act  is  p jsitive  that  <^  all  dwelling-houses  shaU  pay."  The 
poor's  rate  is  a  tax  proportioned  by  a  general  estimate  of  the 
property  of  the  rateable  occupier.  The  Plaintiff  could  not  have 
any  claim  in  such  case  on  the  treasury  of  the  hospital  for  re- 
imbursement. But  when  charged  with  the  land-tax,  he  is  [  71  ] 
charged  only  with  respect  to  his  house. 

It  is  objected,  that  the  part  of  the  hospital  buildings  in  which 
the  Plaintiff  resides,  stands  upon  land  which  once  paid  the 
land-tax;  and  that  as  a  certain  fixed  sum  must  be  raised  by  the 
parish,  the  quota  to  be  paid  by  each  individual  will  be  iiH 
creased,  if  any  part  which  has  before  borne  a  share  of  the  bur- 
then should  be  discharged.  Now  it  is  true  that  a  certain  sum 
must  be  paid  by  every  district;  but  whether  that  sum  is  to  be 
collected  from  a  greater  or  less  number  of  individuals,  depends 
upon  the  state  of  proper^  within  the  district.  This  makes  the 
principal  difference  detween  the  ancient  subsidy  and  the  modem 
land-tax.  In  the  case  of  J%e  King  v.  JTie  Occupiers  qfSU  Luk^s 
Hospital^  2  Burr.  1064.  Lord  Mansfield  says  <*  Whether  pro* 
^^perty  is  chargeable  by  a  r(Ue  or  other  payment^  depends  upon 
*'  the  will  of  the  proprietor.  The  aomer  of  a  house  may  if  he 
*<  jdeaseSfpull  it  down^  and  convert  it  into  a  toft:  the  onmer  qf  lands 
^<  nuy  suffer  them  to  lie  barren  and  unoccupied.     Tithes  and  the 

"  righU 
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1788.     *'  righti  of  than  vary,  according  to  thedigirent  ipecietofthtprth 
^~~~     "  duee  i^ike  landt  yet  the  landholder  may  sffm  it,  or  plant  it,  or 

agahac  "  use  it,  in  the  manner  he  likes  best,  or  even  not  at  all,  if  he  so 
^Jj^J^  *'  chooses."  As  the  parish  then  is  to  pay  collectively  a  certain 
sum,  the  question  in  the  present  case  is  not  between  the  hospi- 
tal and  the  public,  but  between  the  hospital  and  the  paridi ; 
the  same  coutribntion  will  be  made  to  the  public  revenue  from 
vbateyer  source  that  contribution  may  arise. 

Le  Blanc,  Serjt.,  for  the  Defendants,  argued,— 1st,  That  the 
Court  bad  no  jurisdiction  in  the  present  case,  the  twentieth 
section  of  the  act  having  made  the  appeal  to  the  commissioners 

final. 2dly,  That  the  exemption  was  meant  by  the  l^sla- 

ture  to  protect  only  the  buildings  of  hospitals  at  that  time  ap- 
propriated to  the  immediate  objects  of  charity,  and  not  to  ex- 
tend either  to  subsequent  acquisitions,  or  to  those  buildings 
which  were  erected  for  the  accommodation  of  the  officers.  Tliis 
mle  has  obtained  with  regard  to  the  poor's  rates  and  window 
tax.  Buildings  inhabited  by  the  distressed  objects  of  a  poor's 
rate  are  not  assessed,  like  those  which  are  occupied  by  the  ne- 
cessary officers.  There  is  no  reason  why  the  Plaintiff  should 
be  protected  irom  the  land-tax  when  he  is  liable  to  the  poor's 
rate  and  window  tax.     In  The  King  v.  Gardner  (a),  it  is  ex- 

[  7S  3  pressly  said  that  the  master  of  Catherine  Hall,  was  rated  Jbr 
his  garden,  upon  which  houses  had  formerly  stood,  and  which 
bad  been  purchased  by  the  college  and  added  to  their  lands. 

The  hospital  couhi  not  be  injured,  if  the  Plaintiff  were  as- 
HBBed)  for  he  could  have  no  claim  to  call  upon  the  funds  of  the 
charity  for  reimbursement.     The  parish  might  be  essentially 
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scite^  the  legislature  goes  on  to  say  <<  any  of  the  buildings  with-     1788« 
<<  in  the  walls  or  limits  of  the  said  colleges,  halls,  and  hospitals.'*    ^^Zlkuox 
None  of  the  buildings  therefore  within  those  limits  are  charge-     agamti 
able,  unless  they  are  charged  as  such,  in  some  other  clause  of  ana  othen. 
the  act,  and  no  such  clause  is  to  be  found. 

The  tax  must  be  either  on  the  owner  or  tenant  of  the  hospi- 
tal, but  the  Plaintiff  is  neither  owner  nor  tenant. 

The  objection  to  the  jurisdiction  of  the  Court  is  of  no  weighty 
the  appeal  to  the  commissioners  being  alone  final,  when  the 
question  arises,  as  to  the  quantum  of  the  tax^  and  whether  lands 
belonging  to  hospitals,  &c  were  assessed  as  such  in  the  4th 
year  of  William  4*  Mary^  or  have  been  purchased  since  that 
time  (a). 

Judgment  for  the  Plaintiffi 

(«)  [See  the  Earlo/Radnot     Reeve,  2  Bos.  &  PuL  591.] 
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ARGUED  AND  DETERMINED  1788. 

IN   TUB 

Court  of  COMMON  PLEAS, 

111 

Michaelmas  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  Georgb  III. 


Pearson  Demandant,  Pearson  Tenant,  and  jFednnday^ 

Brougham  Vouchee. 

J  a  recovery,  a  farm  called  Thiefside^  otherwise  Thieveshead^  ^®  ^°**^ 
was  described  to  be  situated  in  the  forest  of  Inglewood^  in  the  gmnt  leave 
ui^5  o/*Hesket  in  the  Forest,  and  St.  Mary's  Carlisle,  or  one  J^<^™  on 
them^  in  the  county  of  Cumberland.     It  was  afterwards  dis-  affidavit 

onlv  *  it 

ered  that  the  whole  of  the  said  farm  was  not  within  the  must' appear 
ishes  of  Hesket  in  the  Forest  and  St.  Mart/s  Carlisle,  as  de-  ^^^ 
[bed  in  the  recovery,  but  that  part  of  it  was  in  the  parish  of  to  lead  the 
zonbtfi  in  the  county  of  Cumberland*  J^  j,* 

Bofidj  Seijt.,  moved  to  amend  the  recovery,  by  inserting  efficient 
rhe  parish  of  Lazonhy^^  on  an  affidavit  of  the  o^ner  of  the  an  amend- 
id,  the  vouchee,  stating  as  above,  and  *^  that  he  meant  to  '°^K^}« 
nclude  all  his  estates  in  the  county  of  Cumberland,  in  the  re- 
!overy,  and  that  he  did  not  know,  when  he  suffered  the  re- 
rovery,  that  any  part  of  the  said  farm  called  Thiefside,  was 
n  the  parish  of  Lazonby!*  In  support  of  this  motion  he  cited 
^nzel  V.  Lodge,  2  Black.  747.  and  Cruises  Essay  on  Common 
'caoeries  ISS.     2d  Edit.  {b). 

The  Court  would  not  on  this  affidavit  alone  grant  leave  to 
lend;  but  upon  reading  the  deed  to  lead  the  uses,  there  was 
md  the  following  clause  ^'  and  all  other  the  estates,  manors,     [  74  3 
3r  lordships,  messuages,  lands,  tenements,  and  hereditaments, 

a)  [See  Cross  v.  Grey,  1  Bos.  &      Pul.  362,    And  the  cases  collected 
I.  137.   Dowse  v.  lAoyd,  2  Bos.  &      in  2  Saund,  94,  notes,  5th  Edit] 
L  578.  FhiUips  v.  JoneSy  S  Bo9.  &         {b)  Reported  also  3  Wils.  154. 

?0L.  I.  o  •*  whatsoever, 


75  CASES  iM  MICHAELMAS  TERM 

1788.  "  whatsoever,  situate,  lying,  and  being  in  the  county  of  Om- 

FKkiaoK  *'  ^^'"'•"     This  was  boMen  by  the  Court,  sufficient  to  war- 

<^mii  rant  an  amendment,  as  it  appeared  on  tlie  face  of  tbe  deed  itseif. 
'°''°"*"'  Rule  absolute  for  the  amendment. 


proceeding) 


Gawler  against  Jollet. 

npHE  Defendant  was  bail  for  one  Page,  against  whom  tbe 

'  Plaintiff  signed  judgment  on  the  14th  of  April  in  Easter 

appiuthul,   Term  last,  and  sued  out  ca.  sa.  tested  the  12tb  of  February,  tbe 

belaud^'  last  day  of  Hilary  Term,  returnable  on  the  19tb  of  April,  to 

»tt^C*'  *^'*=*'  *''®  sheriff  returned  non  est  invent.     On  this  the  Plaintiff 

tehichinig.  took  out  a  sci./o.  against  tbe  Defendant,  tested  the  9th  of  AprO, 

^g^        the  first  day  cX  Easter  Term,  returnable  tbe  23d  oi  Aprils  and 

■^".",'^,   a  second  sci.fa.  tested  the  23d  oi  April,  and  returnable  the  30th 

of  April.     On  tbe  17th  of  May  the  Plaintiff  signed  judgment 

against  the  present  Defendant,  and  sued  out  &^fa.  under 

which  his  goods  were  taken  by  tbe  sheriff. 

A  rule  was  obtained  to  shew  cause  why  the  proceeding! 
should  not  be  set  aside,  and  the  goods  taken  in  execution  re- 
stored, tbe  ca.  sa.  being  tested,  tbe  term  before  judgment  wu 
signed  against  tbe  principal. 

Xf  Blanc,  Seijt.,  shewed  cause,  contending  that  the  proceed- 
ings were  irregular;  that  though  tbe  ca.  sa.  was  tested  before 
judgment  was  signed,  yet  in  fact  it  issued  afWr ;  that  it  was 
common  to  sue  out  writs  in  vacation  tested  as  of  the  precediag 
term. 

Rimmngfon,  Scrjt.,  for  iV.e  inle,  nrgtied  that  the  ca.  sa.  could     i 
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1788. 


Saunderson  against  Mark. 


Monday^ 


HE  Defendant  being  an  infant,  joined  with  his  brother  in  ^^^^l^' 
giving   a  warrant  of  attorney  to  the  PlaintifT,    to  confess  of  attorney 
udgment,  which  was  accordingly  entered  up,  and  the  De-  Sf^"  igS- 
dant  taken  in  execution.    In  order  to  procure  his  discharge,  •"l"*®'^,  , 
alone  gave  a  second  warrant  of  attorney,  on  which  judgment  Court  will 
s  again  entered,  and  he  again  taken  in  execution.     On  this,  f^\^o^Sj" 
ale  was  granted  to  shew  cause,  why  the  last  judgment  should  the  inikxit 
;  be  set  aside,  and  the  warrant  of  attorney  cancelled,  on  hl^giyen 
ground  that  the  Defendant  was  an  infant  at  the  time  of  J^^^^ 

ing  it.  notvaUd), 

Mar^halU  Seijt.,  shewed  for  cause,  a  declaration  of  the  De-  ^^^of  coU 

dant,  when  he  gave  the  second  warrant  of  attorney,  that  he  luBioii(a}. 

lid  take  no  advantage  of  his  infancy,  a  promise  to  pay  the 

»t,  and  some  circumstances  of  collusion  between  him  and 

brother.     This  application,  Marshall  said,  was  made  to  the 

litable  jurisdiction  of  the  Court ;  and  in  equity,  the  acts  of 

infant  are  often  confirmed ;  such  as  an  agreement  to  settie 

estate,  and  the  like.     But  the  Court  said, 

Snch  acts  of  an  infant  as  are  only  voidable,  are  allowed  in 

lity  to  be  confirmed,  but  not  such  as  are  actually  void.     A 

rrant  of  attorney  is  of  the  latter  description,  which  the  Court 

mot  make  good,  though  there  appear  circumstances  of  fraud 

the  part  of  the  infant. 

Rule  absolute  without  costs. 

i)  [Ace  Ckamben  v.  Burnett,  T.      ty's  Rep.  708  (notes),  see  also  Wilkins 
G.  3.  C.P.  Tldd's  Pr.  594.  stb  edit.      v.  WethcrUI,  3  Bos.  &  PuU  220.] 
xf  V.  J^Mtil,  M.  1814.  K.  B.  1  Chit- 


*  Laing  against  Cundale*  j^^iftS? 

fOTION  to  justify  bail. — It  was  objected  by  Bond^  Serjt,  An  articled 

that  one  of  them  was  an  articled  clerk  to  an  attorney >  attorney, 

rhe  Court,  on  considering  the  rule(i)  made  on  this  subject,  J^Tx^ 

held  [•76] 

i)  [Ace  Cornish  v.  RotSy  pott.  vol.      ham  v.  Pink,  3  Price,  263.  Tidd's  Plr. 
».  349.   Fenion  v.  Buggies,  1  Bos.      246.  8th  edit.] 
uL  356.    WaUace  V.  Arrowsmith,  (fi)  Mich.  6  Geo,  2.    It  is  ordered 

»s.&Pu].49.  Bedity.  Broomhead,      by  tne  Lord  Chief  Justice,  and  the 
564.  So  in  the  Exchequer,  Stone^     rest  of  the  justices  of  this  Court,  that 

o  2  ^om 
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be1<l,  that  being  for  the  protection  of  attorneys,  it  extended  to 
their  articled  clerks  as  well  as  themselves,  and 

Rejected  the  baJL 

from  and  after  tbe  last  day  of  this  theCourtofCoiiimonPIeai,8To.ediL 

term,  no  attorney  of  this  or  any  other  1739-  p.  S58. 

court,  or  any  person  praclitiag   at  The  same  practiceprerailtin B.R. 

fucA,»hall  be  bail  in  any  suit  or  ac-  Boulogne  t.  Fautrm,  B.R.  T.  IsGto. 

tion  depending  in  this  Court.  s.dtediQanote,  .DM^^466.1a*ted. 
Collection  of  rules  and  orders  of 


Mitchell  and  Others,  Assignees  of  Robbktsoh, 
*  ■  against  Gibbons. 

Bui  to  the  rPHE  Defendant  being  arrested  at  the  snit  of  the  Plaintiffi, 
b!^4^  *°'"  "^O^-  ^"'^  upwards"  found  bail,  who  entered  into  the 

ymdiheiam  common  bail  bond  to  the  sheriff,  in  the  penalty  of  100/.  The 
^^tDO^  Defendant  not  appearing,  the  bail  pud  to  tbe  Plaintiff's  at- 
"t^^M*  *°''"*y  ^^^-  """^  offered  to  pay  the  costs,  which  tbe  attorney  re* 
due,  to  die  fused  to  accept,  unless  they  would  pay  iQl.  more;  the  PUu»- 
S^^lf  tira  debt  being  in  fact  79/.  The  bail  not  thinking  themselves 
ofihebaii-    answcraWc  for  more  than  the  sum  sworn  to  and  costs,  refused 

to  pay  the  overplus.     The  bond  was  assigned,  and  an  action 

brought. 

On  which,  a  rule  was  granted  to  shew  cause  why  the  bond 

should  not  be  given  up,  the  sum  sworn  to  having  been  paid,  and 

a  tender  made  of  the  costs. 

In  support  of  this  rule,  Bond,  Seijt.,  contended  that  the  bail 

were  liable  to  no  more  than  the  sum  sworn  to  and  costs;  th»t 
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the  Sherifl^  is  determined  by  the  sum  indorsed  on  the  writ.  If 
the  Sheriff  were  to  take  no  bail,  he  would  be  only  answerable 
for  the  sum  sworn  to,  and  costs. 

Adairy  Seijt,  argued  against  the  rule,  that  by  the  constant 
practice  of  the  Courts,  bail  were  bound  in  double  the  sura  sworn 
to.  The  Stat.  IS  Geo.  1.  prohibits  the  Sheriff  from  taking  more 
than  double  the  sum.  Where  damages  aref  uncertain,  as  in 
cases  of  tort,  there  they  are  measured  by  the  discretion  of  the 
judge,  but  where  they  are  certain,  as  in  cases  of  contract,  the 
oath  of  the  Plaintiff  is  to  prevail,  and  then  double  the  sum  is 
required.  But  why  require  double  the  sum,  if  only  the  single 
demand  is  to  be  recovered  ? 

The  Q)urt  took  time  to  consider  till  the  next  day,  when  judg- 
ment was  delivered  as  follows,  by 

Lord  Loughborough. — We  have  considered  this  case,  and 
find  the  practice  for  more  than  fifty  years  past,  to  have  been, 
that  the  bail  are  liable  to  the  whole  extent  of  the  penalty  of  the 
bond,  to  satisfy  the  debt  really  owing  to  the  Plaintiff.  Soon 
after  the  12th  yeaf  of  George  the  First,  namely,  in  the  1st  of 
George  the  Second,  the  case  of  Twner  v.  Bailey  arose,  which 
was  on  a  motion  to  set  aside  a  judgment  obtained  upon  a  bail- 
bond  ;  the  Defendant  insisted  that  such  an  action  could  not  be 
maintained,  because  the  bail-bond  was  taken  in  more  than 
double  the  sum  the  Plaintiff  had  sworn  to  be  due ;  the  Court 
seemed  to  be  of  opinion  that,  if  the  judgment  was  regular,  the 
point  about  taking  more  than  double  the  sum,  could  not  come 
in  question ;  but  th^t  this  case  might  be  settled,  they  put  it  off 
till  the  next  term,  it  being  a  new  point  on  the  act  of  the  12th 
Geo.  1.  e.  29.  but  the  parties  having  agreed,  the  point  was  not 
then  settled :  subjoined  to  this  case,  which  is  reported  in 
Cookers  Cases  of  Practice  {a)  j  is  the  following  note,  "  It  seemed 
<*  to  be  agreed,  that  the  bail-bond  may  be  taken  in  double  the 
**  sum  sworn  due."  The  next  case  was  in  the  third  year  of 
George  the  Second,  reported  in  Fortescue  Aland  (fi),  and  which 
was  a  demurrer  to  a  declaration  on  a  bail-bond,  it  appearing  that 
the  writ  was  for  30/.  and  the  bond  for  40/.;  it  was  contended 
that  since  the  new  act  (meaning  the  12th  of  Geo.  1.)  the  bond 
was  void,  being  for  more  than  the  sum  in  the  writ ;  but  the 
Coart  held  it  was  not  void,  and  that  the  act  was  directory  to 
the  Sheriffs  :  and  of  this  opinion  were  the  Court  of  Exchequer. 
(a)  Page  43.  (b)  Jenyns  v.  Goostrei^,  Fortes.  366. 

In 


1788. 

Mitchell 

against 
Gibbons. 
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In  the  1 1  th  of  George  the  Second,  the  same  question  came  before 
the  Court,  in  the  case  of  Male  v.  Mitchell{a),  in  which,  though 
the  Court  seemed  to  think  that  the  Sheriff  had  done  wrong  in 
taking  the  bail-bond  in  more  than  double  the  sum  sworn  to^  yet 
they  said  it  would  have  been  right  for  the  Sheriff  to  have  taken 
the  bond  in  double  the  sum  sworn  to,  and  indorsed  on  the  wriL 
There  is  also  a  case  in  Mr.  Justice  Blackstane's  Beporti{b)  on 
the  same  subject,  in  which  a  motion  was  made  to  stay  the  pro- 
ceedings on  a  bait-bond,  the  Defendant  having  paid  his  prin- 
cipal's whole  debt,  and  his  own  costs,  ail  except  405.  which  he 
had  tendered  ;  but  the  Court  on  considering  precedents,  held, 
that  the  costs  of  the  action  against  the  principal  and  the  other 
bail  must  also  be  paid,  before  the  proceedings  could  stay.  We 
have  likewise  consulted  the  ofiBcers  of  the  Court,  who  say  that 
it  has  always  been  the  received  practice,  that  the  bail  are  liable 
to  the  utmost  extent  of  the  penalty  of  the  bail-bond,  aa  far  u 
justice  requires,  for  the  payment  of  the  whole  debt  due,  and  the 
costs. 

Finding  therefore  the  practice  to  be  thus  established,  we  do 
not  feel  ourselves  authorized  to  set  it  aside. 

Rule  discharged. 


Co)  Praet.  R^.  of  C.  B.  67. 


(b)   Walker  \.CtaieT,iB\aKk.ilB. 


Spencee  against  Goter. 
action  for  words,  tried  before  I 
BOUGH,  at  the  Sittings,  at  Westmimter,  af^cr  last  TrinUy 


GOTKB. 
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tion,  that  the  words  spoken  were  true.     Replication,  de  injurid     1788. 
sua  proprid  absque  talij  SfC.  on  which  also  issue  was  joined.—         ^T 

At  the  trial,  there  was  sufficient  evidence  to  support  the  against 
counts  for  the  words,  it  appearing  that  they  were  spoken,  qfier 
a  search  had  been  made  in  the  Plaintiff^ s  house^  where  the  dog- 
was  not  found:  but  it  also  appeared,  that  there  utas  probable 
cause  for  the  Defendant's  suspicion,  and  of  course  for  his  ap- 
plying to  the  Justice  for  a  search-warrant.  Lord  Loughborough 
therefore  directed  the  jury  to  find  for  the  Plaintiff,  on  the  counts 
for  tlie  words  spoken,  and  for  the  Defendant  on  the  last.  But 
they  found  a  general  verdict  for  the  Plaintiff  with  Is.  damages, 
and  405.  costs. 

A  rule  having  been  granted  to  shew  cause,  why  the  verdict 
should  not  be  entered  for  the  Plaintiff,  on  the  first  and  second 
counts  only,  agreeable  to  the  notes  of  the  Chief  Justice,  or  why 
it  should  not  be  set  aside,  and  a  new  trial  granted, 

Zje  Blanc,  Serjt,  contended  that  a  general  verdict  having 
been  found,  the  Court  could  not  interfere  to  enter  it  on  any 
particular  count,  and  determined  on  which  part  of  the  evidence 
it  was  grounded.  To  enter  it  on  any  particular  count,  it  must 
appear  from  the  notes  of  the  judge,  that  the  evidence  applied 
only  to  that  count.  To  grant  a  new  trial,  it  must  appear  from 
the  evidence,  that  the  jury  could  not  find  the  verdict  which  they 
have  found. 

Cockellf  Serjt,  in  favour  of  the  rule,  urged  that  the  last  count 
was  not  supported  by  evidence.  There  was  no  proof  of  ma- 
lice, the  Defendant  had  good  ground  to  apply  for  a  search- 
warrant. 

The  Court  said,  they  could  not  alter  a  verdict,  unless  it  clearly 
appeared  on  the  face  of  it,  that  the  alteration  wculd  be  agreeable 
to  the  intention  of  the  jury ;  and  that  the  proper  remedy  in  this 
case  was  a  new  trial. 

It  was  then  recommended  to  the  parties  to  agree  to  a  new 
trial ;  which  they  afterwards  did,  and  accordingly  the 

Rule  was  made  absolute  for  a  new  trial. 


COHN 
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1788. 

Corn  against  Davis. 

AW.  s«d.  *  N  exception  to  bail  was  regularly  entered  in  the  Filazer*s 
•neicep-  Book,  of  whlch  the  Defendnnt's  attorney  had  verbal  niK 

^■' J^'  tice,  but  afterwards  proceeded  by  giving  notice  of  justification, 
gulul)'  en-  and  attempting  to  justify  bail  who  were  rejected.  The  rule  for 
JJ^^£^j_  bringing  in  the  body  having  expired,  and  no  bail  being  justified, 
uii'aanoi.  ^n  attachment  was  granted  against  the  sherifF(6). 
b2  v^^  A  rule  was  obtained  to  shew  cause  wliy  this  attachment  should 
*^*?^'*  not  be  set  aside,  on  the  ground,  that  a  wniteit  notice  of  excep- 
^ring  no-  tion  was  not  given  to  the  Defendant's  attorney. 
fieubn'^'Kid  -^dair,  Serjt.,  shewed  cause,  arguing  that  under  the  circum- 
utempiiiig  Etances  of  this  case,  the  necessity  of  a  written  notice  was  waived, 
yet  nodce  &B  the  attorney  for  the  Defendant  had  received  verbal  notice  of 
oneritBigot  jj,g  exception  belnz  entered,  and  bad  afterwards  himself  given 

jucb  excep-  r  o  '  o 

Uoamuit  notice  of  justification,  and  in  fact  attempted  to  justify.  He  also 
^^^^^^  contended  that  notice  of  justification,  was  an  admission  that  no- 
nwiie  tiie       tice  of  exception  had  been  given. 

to  Bu  It-  Band  and  Lawrence,  Seijte.  supported  the  rule.     To  shew 

t^mentfor  (h^t  tjjg  practice  of  giving  notice  in  writing  was  strictly  to  be 

ing  in  the      observed,  they  cited  the  cases  of  Saickwell  v.  Lowes,   2  Bamet, 

^^y^''^-       61,  and  Gomell  v.  Hwn/,  2  Barnes,  B3  (c).     They  also  urged, 

that  there  was  no  waiver  by  the  Defendant;  but  even  if  there 

had  been  a  waiver  on  his  part,  still  the  irregularity  was  not 

cured,  as  relating  to  the  sheriff;  for  though  "  Qjtisque  ptOat 

*'  remmciare  jttri  pro  se  introducto,"  yet  a  third  person  could 

not  be  affected  by  such  a  renunciation,  particularly  one  who 

stood  in  a  criminal  view;  in  which  a  sheriS*  stands,  under  an 
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1788. 


Williams  against  Millinoton. 


SuhtrdtWf 

npHE  Plaintiff  was  an  auctioneer,  and  employed  by  one  Cromn    Nov.  ssd. 
to  sell  his  soods  by  auction.    The  sale  was  at  the  house  ^°  ^"^ 

"  ^  tionetr  em- 

of  Craamj  and  the  goods  were  known  to  be  his  property.    The  pbyed  to 
Defendant  bought  goods  to  the  amount  of  ?/•  9^*  6d.  and  after  !!^^of  i^ 
packing  them  in  a  cart,  which  he  had  prepared  ready  at  the  third  penon 
door,  paid  the  Plaintiff  £/.  45.  6^.  in  cash,  and  put  a  receipt  n^  mai^ 
into  his  hand,  for  five  guineas  as  for  a  debt  due  from  Crown  ^  ^f^ 
to  the  Defendant.     While  the  Plaintiff  was  hesitating  about  gpodstoU 
the  propriety  of  taking  the  receipt  in  payment,  the  Defendant  Sli^fartt 
drove  off  the  cart  with  the  goods.     Afterwards  the  Plaintiff  b"yer» 
being  called  upon  by  Crowns  paid  to  him  (who  refused  to  ao-  athlwat at 
cept  the  receipt)  the  whole  sum  for  which  the  goods  were  sold  ^^J?^^ 
to  the  Defendant,  and  brought  this  action  to  recover  the  five  penon,  and 
guineas,  in  lieu  of  which  the  receipt  was  offered.  Jwfaown 

The  declaration  was  for  goods  sold  and  delivered,  with  the  ^^J^ 
usual  money  counts.  property  ^o> 

Plea,  general  issue. — ^Verdict  for  the  Plaintiff. 

A  rule  was  granted  to  shew  cause,  why  this  verdict  should 
not  be  set-aside,  and  a  nonsuit  entered. 

In  support  of  which  rule,  Adair,  Serjt.,  argued,  that  as  the 
goods  in  question  were  known  to  be  the  property  of  Crawnf 
and  sold  as  such,  the  Plaintiff  was  not  entitled  to  bring  an  ac« 
tion  for  goods  sold  and  delivered.  He  allowed,  that  where  the 
possessor  was  the  only  visible  owner,  he  might  maintain  this 
action^  but  here  public  notice  was  given  that  Crown  was  the 
owner.  The  Plaintiff  himself  printed  the  proposals  of  sale, 
which  was  actually  holden  at  the  house  of  Crown.  The  goods 
were  liable  to  every  demand  against  Crown  both  at  law  and  in 
equity,  as  much  as  if  they  had  been  bought  of  Crown  himself, , 
and  he  only,  not  the  auctioneer,  would  have  been  answerable 
for  a  refusal  to  deliver.  The  payment  of  the  money  to  Crown 
by  the  plain ti£^  was  in  his  own  wrong,  and  therefore  cannot 
be  the  foundation  of  an  action ;  he  could  not  be  liable  to  the 
owner  for  more  than  he  had  actually  received.  If  the  Plaintiff 
were  permitted  to  maintain  this  action,  the  vendee  would  be 
deprived  of  the  benefit  of  a  set-off  against  the  owner,  and  mani- 
fest injustice  would  ensue. 

(a)  [But  if  the  buyer  settle  with  tice  of  his  lien  to  the  purchaser, 
the  principal,  the  auctioneer  cannot  Coppin  y.  Walker,  7  Taunt.  337.  2 
recover^  unleis  perhaps  he  ^Tve  no«     Marsh.  497.  S.  C] 

Marshall, 
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MarihaU,  Serju,  also  supported  the  rule.  He  contended*  that 
as  the  owner  of  the  goods  might  have  brought  this  action 
against  the  Defendant,  so  it  was  clear  that  the  auctioneer  conld 
Dot  bring  it,  because  it  is  a  rule  of  law  to  which  there  is  no  ex- 
ception, that  several  persons  cannot  maintain  distinct  and  se- 
perate  actions  on  the  same  contract,  against  the  same  Defend- 
ant. The  inconvenience  arising  from  di&rest  persons  bring- 
ing separate  actions  on  the  same  contract,  would  be,  that  while 
the  action  was  brought  by  one,  the  Defendant  might  pay  the 
other,  and  give  the  payment  in  evidence  under  the  general  issue. 
The  law  abhors  multiplicity  of  actions  j  and  therefore  wherev«' 
it  appears  on  record,  that  two  writs  have  been  sued  out  agaiust 
the  same  Defendant  for  the  same  cause,  the  second  shall  abate. 
If  two  persons  could  bring  separate  Actions  for  the  same  thin^ 
OS  neither  could  have  a  priority,  each  might  proceed  at  the  same 
tjme,  and  the  right  being  equal  in  both,  neither  could  be 
pleaded  against  the  other;  if  either  could  be  pleaded  againEt 
the  other,  each  might  be  redprocally,  and  then  both  must  abate. 
If  Ovim  were  now  to  bring  an  action  against  the  Defendant, 
the  present  action  depending  could  not  be  pleaded  in  sbal^ 
ment;  such  a  plea  would  be  bad,  (because  it  would  admit  that 
tlie  first  Plaintiff  had  a  right  to  sne,  and  if  so,  the  second  bad 
not,)  and  would  amount  to  the  general  hsue.  If  the  auctioneer 
has  a  right  to  sue,  it  must  be  on  a  presumption  that  he  gave 
the  credit  to  the  buyer,  but  if  he  gave  the  credit,  he  almte  can 
me.  If  the  goods  were  not  delivered  to  the  buyer,  the  owner 
would  alcHie  be  liable  to  an  action.  The  auctioneer  never  bad 
possession  of  them,  as  they  were  sold  on  the  premises  of  tbe 
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count  for  money  paid,  for  the  sum  be  paid  to  Crcmij  after  he     1788. 
^had  notice  from  the  Defendant  not  to  pay  it.  One  of  the  first   ^ 


principles  of  law  is,  that  an  assumpsit  cannot  be  raised  by  pay-  <«amje 
ment  of  the  debts  of  another  against  his  will,  1  Term  Rep.  B.  R.  ^^^ 
20.  Nor  does  it  lie  in  the  power  of  any  man  at  his  election,  r  #53  -1 
to  vary  the  rights  of  two  other  contending  parties.  When 
Crtnon  refuted  to  tako  the  Defendant's  receipt  in  payment,  the 
Plaintiff  knew  the  subject  of  contention  between  them,  and 
therefore,  as  he  was  not  bound  to  pay  more  money  than  he  had 
actually  received,  he  elected,  by  paying  the  amount  of  the  re- 
ceipt, to  deprive  the  Defendant  of  the  benefit  of  his  claim  on 
Grown* 

Bondf  Seijt.,  against^the  rule  made  two  points,  1.  Whether 
the  Plaintiff  could  maintain  this  action.  £.  Whether  the  De- 
fendant might  not  have  given  evidence  of  the  debt  due  from 
Crown* 

As  to  the  second  point,  he  contended,  that  though  under  the 
general  issue,  evidence  of  the  debt  could  not  be  given  without 
notice  of  set-off,  yet  the  Defendant  might  have  averred,  that 
the  Plaintiff  was  the  agent  of  Craam^  then  stated  the  debt,  and 
pleaded  payment  of  the  residue.  That  in  an  action  on  a  bond 
brought  by  a  trustee,  the  Defendant  had  been  permitted  to 
plead  a  debt  due  to  him  from  the  cestui  que  trust  (a).  This  was 
a  liberal  construction  of  the  statutes  of  set-off,  and  of  which 
the  Defendant  might  have  availed  himself;  no  objection  there- 
fore could  be  made  by  him  on  this  ground,  to  the  present  action. 

The  only  question  then  was,  whether  the  Plaintiff  could 
maintain  an  action  for  goods  sold  and  delivered,  and  money 
paid  ?  An  auctioneer  is  not  a  mere  servant,  but  a  special  bailee, 
and  has  a  sufficient  property  in  goods  which  he  is  to  sell,  to 
maintain  trover,  and  rebut  a  prosecution  for  felony. 

As  to  multiplicity  of  action,  the  law  equally  abhors  circuity 
of  action,  and  will  not  admit  trifling  distinctions.  If  two  ac- 
tions were  brought  for  the  same  cause  against  the  same  person, 
the  Court  would  interfere,  and  relieve  upon  affidavit.  Here  only 
one  action  was  brought.  If  a  carrier  has  a  commission  to  sell 
goods,  he  has  a  special  property  in  them,  and  may  maintain  an 
action  for  goods  sold  and  delivered.  An  auctioneer  is  upon  the 
same  footing,  both  being  special  bailees.  It  is  the  daily  prac^ 
tice  for  auctioneers  to  bring,  actions  of  this  kind,  whetlier  they 

(a)  fVinch  v.  Keele^,  Term  Rep.  B.  R.  vol.  x.  p.  619. 

are 
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are  cooudered  as  agents  only,  or  as  selling  in  thdr  own  names. 
Tattersally  the  auctioneer  of  bones,  has  often  brought  actions 
against  the  bnyer.  So  a  merchant  employed  to  sell  the  pro- 
duce of  an  estate  in  the  West  Indits,  though  without  a  commis- 
non  del  credere,  may,  and  ofUn  does,  being  an  action  in  his 
own  right  against  a  purchaser.  An  auctioneer  has  frequently 
been  mode  Defendant,  and  if  he  may  be  Defendant,  be  may 
also  be  Plaintiff.  Law  v.  Skinner,  2  Black.  996.  The  Plain- 
tiff aUo  is  entitled  to  recover  the  money  which  he  has  wrong- 
fiilly  paid  on  a  count  for  money  had  and  received.  Moses  v. 
Mac^atiane,  2  Burr.  1005.  The  authority  cited  from  the 
Term  Reports,  B.  B.  SO,  is  not  applicable  to  this  cas^  here  be- 
ing an  implied  contract. 

Adair  replied,  that  the  only  question  was,  whether  a  special 
property  in  goods  was  sufficient  to  support  an  action  founded 
on  contract.  He  admitted,  that  in  cases  where  an  injury  wu 
done,  an  action  on  the  tort  might  be  maintained.  He  also 
admitted}  that  where  the  auctioneer  was  the  only  ostensible 
owner,  there  perhaps  he  might  bring  an  action  on  the  contract 
of  sale;  as  in  the  case  of  the  West  India  merchant,  where  the 
real  owner  was  unknown.  But  in  the  present  case,  as  the  goods 
.were  sold  on  the  premises  of  the  owner,  and  as  it  was  publicly 
declared,  that  they  were  his  property,  the  Plaintiff  could  not 
make  a  contract  in  his  own  name.  The  mode  of  sale  made  the 
whole  difference.  The  case  of  Simon  t.  Metivier  (a),  is  an  au- 
thority to  shew  that  ah  auctioneer  is  only  the  chaDnel  through 
which  the  vendor  contracts  with  the  vendee,  and  that  being  an 
i^nt  for  both  parties,  be  cannot  have  a  sufficient  interest  in 
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mises  of  the  owner,  or  m  a  public  auction-room,  for  on  the     1788* 

premises  of  the  owner,  an  actual  possession  is  given  to  the  auo-    _r 

tioneer  and  his  servants  by  the  owner,  not  merely  an  authority  agpuut 
to  selL  I  have  said  a  possession  coupled  with  an  interest :  but  ^°^^^ 
an  auctioneer  has  also  a  special  property  in  him,  with  a  lien 
for  the  charges  of  the  sale,  the  commission,  and  the  auction* 
duty,  which  he  is  bound  to  pay.  In  the  common  course  of 
auctions,  there  is  no  delivery  without  actual  payment,  if  it  be 
otherwise,  the  auctioneer  gives  credit  to  the  vendee,  entirely  at 
his  own  risk.  Though  he  is  like  a  factor  therefore  in  some  in- 
stances, in  others  the  case  is  stronger  with  him  than  with  a 
factor,  since  the  law  imposes  the  payment  of  a  duty  on  him, 
and  the  credit  in  case  of  a  delivery,  without  the  recompense  of 
a  commission  del  credere:  It  is  not  a  true  position,  that  two 
persons  cannot  bring  separate  actions  for  the  same  cause:  the 
carrier  and  the  owner  of  goods  may  each  bring  actions  on  a  tori  / 
the  &ctor  and  owner  may  each  have  actions  on  a  contract.  I 
am  therefore,  upon  the  whole,  decidedly  of  opinion  that  this  ac- 
tion may  well  be  maintained. 

Gould,  J. — I  have  listened  attentively  to  what  has  been  de- 
livered by  my  Lord  Chief  Justice,  and  have  no  doubt  but  that 
the  law  is  precisely  as  he  has  stated ;  I  shall  therefore  only  say, 
that  I  entirely  agree  with  him  in  opinion* 

Heath,  J. — I  am  of  the  same  opinion.  It  is  the  same  thing, 
whether  goods  be  sold  on  the  premises  of  the  owner,  or  in  an 
auction-room ;  the  possession  is  in  the  auctioneer,  and  it  is  he 
who  makes  the  contract ;  if  they  should  be  stolen,  he  might 
maintain  trespass,  or  an  indictment  for  larceny:  he  therefore 
has  a  special  property  in  them,  which  is  all  that  is  necessary  to 
support  this  action.  It  was  said,  that  the  case  of  Simon  v. 
Metivier  proved  that  an  auctioneer  was  only  the  channel 
through  which  the  contract  was  made  between  the  buyer  and 
seller:  but  this  must  be  taken  secundim  suibjectam  materiem: 
though  he  is  an  agent  to  some  purposes,  he  is  not  so  to  all :  he 
is  an  agent  for  each  party  in  different  things,  but  not  in  the 
same  thing :  when  he  prescribes  the  rules  of  bidding,  and  the 
terms  of  the  sale,  he  is  the  agent  for  the  seller,  but  when  he 
puts  down  the  name  of  buyer  he  is  agent  for  him  only.  Here 
the  deposit  was  to  be  paid  to  the  auctioneer,  who  had  a  suffi- 
cient property  to  maintain  this  action. 

Wilson,  J. — I  am  inclined  to  think  this  verdict  properly 
found,  though  I  am  by  no  means  so  dear  as  piy  Brothers ;  I 

should 
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should  tberefore  have  wished  to  give  it  further  consideration. 
'  I  think  the  verdict  right*  because  the  Defendant  having  con- 
tracted with  the  Piaintifffor  the  goods,  shall  not  be  permitted 
to  say  that  the  FlaintifF  had  no  right  to  contract:  having  the 
benefit,  properly  and  possession  of  them,  it  shall  not  lie  in  his 
noutb  to  dispute  the  validity  of  the  contract:  he  who  claims 
under  the  Plaintiff  shall  not  say,  <'  I  will  not  pay,  because  yon 
*'  had  no  property  in  the  thing  sold."  Without  doubt  the  right 
of  Cream,  was  superior  to  that  of  the  Plaintiff:  how  far  be 
might  be  preferred  to  the  Plaintiff  in  bringing  the  action,  or 
bow  far  a  notice  from  htm  to  the  buyer  not  to  pay,  would  pre- 
vent the  auctioneer  from  maintaining  this  action,  might  be  fit 
to  be  considered  (a).  But  the  Defendant  had  no  right  to  put 
any  owner  forward,  in  order  to  prevent  the  auctioneer  from 
having  this  remedy.  It  struck  me  as  material  that  the  goods 
were  sold  on  the  premises  of  the  owner,  and  in  his  name;  as 
if  it  were  with  him  that  the  contract  was  made.  In  the  north 
of  England,  where  cattle  are  often  sold  by  auction,  it  would  be 
thought  a  strange  thing  if  the  auctioneer  could  maintain  such 
an  action  as  this:  there  fae  is  employed  merely  to  sell  cattle  on 
the  premises,  and  is  not  considered  as  having  any  sort  of  in- 
terest in  them.  Where  indeed  the  auctioneer  has  rooms  for  tb« 
purpose  of  selling,  he  is  answerable  to  the  owner,  and  has  a 
special  property.  The  Plaintiff  also  in  the  present  case,  might 
have  had  a  special  property,  but  I  rather  doubt  whether  that 
would  give  him  a  right  to  dispose  of  the  absolute  property,  upon 
which  the  action  for  goods  sold  and  delivered  is  founded.  I 
therefore  think  the  verdict  right,  inasmuch  as  the  party  who  has 
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1788. 
Towers  against  Powell  et  Ux.  Monday 

TN  Michaelmas  Vacation,  1787}  a  capias  adresp.  was  issued  in  Where  the 
this  causey  returnable  on  the  Octave  of  St.  Hilary^  to  which  does^notde- 
the  Defendants  appeared.  On  the  last  day  of  Easter  Term,  the  fej^^S 
Plaintiff  obtained  a  rule  for  time  to  declare,  until  the  first  day  tain^tfane 
of  Trinity  Term ;  and  then  a  rule  for  further  time  till  the  last  ^^^^ 
day  of  Trinity  Term ;  but  not  having  declared  in  that  term,  the  fendant  mky 
Defendant  in  the  Vacation  signed  judgment  of  nonpros,  as  of  nl^tof i^on 
Trinity  Term,  prai^wkkM 

gwingaruu 

Bunningtonj  Seijt,  obtained  a  rule  to  shew  cause  why  this  to  declare. 
judgment  should  not  be  set  aside,  the  Defendant  not  having 
given  a  rule  to  declare. 

Against  which,  Le  Blanc^  Serjt,  urged  that  the  judgment 
was  regular: 

1st.  Because  by  a  rule  of  Court  of  Hilary  Term,  in  the  9th 
of  Anne{a\  where  the  Plaintiff  does  not  declare  within  two 
terms  after  the  return  of  the  writ,  the  Defendant  must  sign 
judgment  of  Non  pros  in  the  Vacation  after  the  second  Term; 
he  cannot  wait  therefore  till  the  next  term* 

£ndly.  Though  where  ftirther  time  has  not  been  granted,  a 
rule  to  declare  is  necessary  to  be  given  previous  to  signing  judg* 
ment,  yet  where  such  time  has  been  granted,  there  a  rale  to 
declare  is  not  necessary.  The  Plaintiff  having  himself  obtained 
Ume,  is  presumed  to  know  when  he  ought  to  declare,  without 
notice  from  the  Defendant.  On  the  same  principle  where  a 
Defendant  has  had  time  to  plead,  and  has  neglected  so  to  do, 
the  Plaintiff  may  sign  judgment  without  giving  him  a  rale  to 
plead.    Starkie  v^  Wilkes^  1  Crompt.  Prac  166(£). 

ItMmnington  in  support  of  the  rule.  At  the  end  of  the  second 
term,  the  Plaintiff  may  of  course  have  a  rule  for  farther  time, 
from  the  Secondaries,  but  if  a  rale  be  given  by  the  Defendant 
to  declare,  a  summons  may  be  taken  out  before  a  judge,  who 
will  grant  farther  time  at  his  discretion.  Where  the  Defend- 
ant does  not  give  a  rule  to  declare,  the  Plaintiff  has  till  the  es- 
soign  day  of  the  third  term  to  deliver  or  file  his  declaration. 
Prac.  Beg.  C.  B.  121.    The  reason  why  a  rule  to  plead  is  not 

(a^  See  Rules,  Orders,  and  Notices  to  plead,  not  attended  by  the  party 
of  tne  Court  of  Common  Pleas,  fol.  taking  it  out,  does  not  waive  the  ne- 
edit.  1742.  cessity  of  a  rule  to  plead.  Decker  v. 

{b)  [But  a  suQunons  for  further  time     Shcdden,  Z  Bo0»  &  PuL  iso.] 

necessary 
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1788.     necessary  for  a  DefendaDt,  who  has  ohtaiDed  time,  is  because 

by  so  cloiug  he  admits  himself  to  he  in  courL 

agi^fut         ^^  Curiam.    The  Plaintiff  having  himself  obtained  time  to 

^°'^^  declare,  has  no  right  to  call  upon  the  Defendant  for  notice. 
Where  time  to  plead  has  been  given*  so  rule  to  plead  ia  neces- 
sary, and  the  case  of  dcclariiig,  bears  in  this  respect  s  strict 
analogy  to  that  of  pleading. 

Rule  discbat^ed. 


Bacon  against  Searles. 


biDof  C3 


A  SSUMPSIT  by  the  Indorsee  of  a  bill  of  exchange  aguntt 
the  Acceptor, 
The  bill  was  drawn  for  95/.  10^.  by  one  Seymour  on  the  De- 
wt  of  tb«  fendant,  payable  to  his  own  order,  by  him  indorsed  to  the 
J™*""'*  Plaintiff,  and  accepted  by  the  Defendant  after  it  becaine  do^ 
Unwct,  Seymour  the  drawer  paid  the  Plaintiff  60A  105.  as  part  of  tbe 
SS«'Jr°'  contents ;  the  Defendant  paid  the  readue  with  interest  in» 
thiDtbcre^  court,  and  pleaded  tbe  general  issue. 

^;;^^'  This  cause  was  tried  before  Lord  Loughborough  at  GuHdhaO, 
^J[^^*5"  *'  ft*  Sittings  in  the  present  Term,  and  a  verdict  found  for  the 
£be«P^  Defendant,  with  leave  to  move  the  court  to  enter  a  verdict  for 
TJ^^  the  PUintiff. 

£*<l>vB«d         This  motion  was  accordingly  made  by  Bondy  Serjt.,  who  con* 

'"^  tended  that  tbe  payment  by  the  Drawer  was  not  a  discbarge  of 

the  Acceptor,  he  having  by  his  acceptance  made  himself  liaUe 

to  the  holder  of  tbe  bUL     The  contract  between  tbe  Indorser 

of  a  bill  and    the  Intlorscc  was,    lie  argued,  intallv  different 
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part  which  theDraw^r  had  paid.  Johnson  v.  Kenman^  2  ^^.£62.      1788. 
Hawkins  v.  Cardiff  Lord  Raym^  S60.  ^ 

W1LSON9  J. — ^Mentioned  the  case  of  Beck  v.  B€iley{a\  as     agauut 
being  contrary  to  BonJCs  argument. 

Lord  Loughborough. — When  a  bill  of  exchange  is  drawn, 
the  drawer  orders  the  Acceptor  to  pay  so  much  of  his  money 
to  a  third  person ;  but  if  he  anticipates  the  Acceptor,  and  pays 
the  money  himself,  he  thereby  releases  the  Acceptor  from  his 
undertaking ;  so  that  if  the  Acceptor  were  to  pay  the  bill  after 
notice  given  him  that  the  Drawer  had  already  paid  it,  an  action 
would  lie  for  the  Drawer  against  the  Acceptor  to  recover  back 
the  money  so  paid.     Another  reason  which  weighs  much  with 

(a)  Beck  agamst  RoUey^  Tr.  14  Geo.  3.  B.  R. 

Indorsee  of  a  bill  of  exchange  against  the  Acceptor.  It  appeared  in  evi- 
teice^  that  Brawn  drew  a  bill  of  exchange  upon  BoUey,  payable  to  Hodgion 
or  order,  which  was  accepted  by  Bobley  and  indorsed  by  Hodgson,  Not 
being  pud  when  due,  Hodgson  returned  the  bill,  and  Brown  took  it  up» 
Hodgsoifs  indorsement  still  remaining.  Brown  afterwards  gave  the  bill  to 
Beck^  as  a  security  for  money,  and  when  he  gave  it,  acquainted  Beck  with  the 
irhole  transaction,  but  did  not  tell  him  whether  Robley  had  effects  in  his 
bands.  Upon  this  evidence  the  jury  found  a  verdict  for  the  Defendant,  being 
of  opinion  that  the  Acceptor  was  dbcharged  by  Brown* s  taking  up  the  bill, 
and  that  there  was  an  end  of  its  n^otiabiUty. 

Mansfield  moved  for  a  new  trial,  on  the  ground  that  the  jury  had  mistaken 
the  law.  He  insisted  that  the  Drawer  of  a  bill,  which  in  a  course  of  circu* 
lation  came  back  to  his  hands,  might  maintain  an  action  as  Indorsee  (Mr.  J. 
Askhursl  said  he  remembered  several  instances  of  such  actions).  And  here 
the  bill  was  indorsed  to  Brown,  who  might  either  have  maintained  his  action 
BS  Indorsee,  or  put  it  again  in  circulation,  unless  the  Acceptor's  refusal  to  pay 
oould  prevent  the  negotiability  of  it,  which  certainly  could  not  be  the  case. 

WaUaee,  eonird,  A  bill  of  exchange  is  payable  at  a  g^ven  time,  and  is  till 
diat  time  negotiate.  If  payment  is  then  refused,  it  goes  back  to  the  Drawer, 
and  when  he  has  taken  it  up,  there  is  an  end  of  it.  If  it  were  otherwise, 
Hodgson  would  be  liable,  who  certainly  never  meant  that  his  name  should 
ffwe  a  title  to  the  bill  after  it  had  been  returned  to  the  Drawer. 

Lord  Maksfield. — I  first  thought  at  the  trial  that  the  action  was  maintain- 
able, but  am  now  clearly  satisfied  that  the  jury  did  right  When  a  draft  is 
given,  payable  to  A.  or  order,  the  purpose  is,  that  it  shall  be  paid  to  A,  or 
order;  and  when  it  comes  back  unpaid,  and  is  taken  up  by  the  Drawer,  it 
ceases  to  be  a  bill.  If  it  were  negotiable,  Hodgson  would  be  liable,  for  which 
there  is  no  colour  (6). 

Rule  for  a  new  trial  refused. 

(h)  [But  where  a  bill  payable  to  the      ceptor  may  be  sued  on  such  bill.  CW- 
arder  of  the  Drawer,  is  returned  to,      low  v.  Lawrence,  3  M.  &  S.  95.] 
and  paid,and  re-issued  by  him,  the  Ac- 

VOL.  I.  H  me 


90  CASES  IN  MICHAELMAS  TERM 

1 788^     me  is,  the  great  mischief  which  would  ensue  to  merchants,  among 
g^j^     whom  accommodation  bills  are  circulated  to  a  vast  extent,  if 
agaitat     ailcr  a  bill  had  been  taken  up  by  the  Drawer,  the  Acceptor 
should  be  liable  to  be  called  upon  for  payment. 

Gould,  J. — The  doctrine  contended  for  would  go  the  length 
of  proving,  that  the  bolder  of  a  bill  having  received  the  whde 
money  from  the  drawer,  might  recover  it  again  frcHD  the  Ac- 
ceptor. 
[  90  ]        Heatn,  J.,  of  I  he  same  opinion. 

WiLSOV,  J. — I  had  no  doubt  on  this  question,  till  the  case 
o{  Johnson  v.  Kennian  was  cited;  but  that  was  done  away  by 
what  has  fallen  from  my  Lord.  Indeed  that  case  is  inaccurate- 
ly reported  (a);  and  I  am  much  disposed  to  think,  that  the  Chief 
Justice  never  said  what  he  is  there  stated  to  have  said.  That 
also  might  have  been  the  case  of  a  promissory  note  inatead  of  a 
bill  of  exchange.  But  there  my  brotlier  Gould  says,  that  where 
the  Defendant  had  paid  the  amount  of  the  bill,  there  was  an 
end  of  the  contract ;  so  here,  the  Drawer  having  paid  part,  and 
the  Acceptor  the  residue,  the  contract  was  at  an  end,  the  Ac- 
ceptor being  tlie  agent  of  the  Drawer.  There  also  my  Brother 
Gould  says,  where  the  Drawer  of  a  bill  has  paid  part,  you  may 
indorse  it  over  fur  [he  residue.  But  that  is  for  the  protection 
of  ihe  Indorsee.  Here  the  l^iaintilf  knew  bow  much  was  due; 
no  such  special  indorsement  was  necessary.  The  case  then  of 
Jo/inson  V,  Kennion,  does  not  influence  the  present;  but  even  if 
it  did,  I  shall  think  the  justice  of  this  cause  much  in  favour  of 
the  Defendant.  The  Plaintiff  has  received  all  the  money,  and 
yet  desires  to  be  a  trustee  for  the  Drawer,  and  received  again 
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1 788. 

Jenkins  against  Tucker.  — 

Nov*  28* 

nnHE  Defendant  married  the  PlaintifiTs  daughter;  and  some  Where t 

time  after  the  marriage  went  to  Jamaica^  leaving  her  and  goet  abroad 
an  infant  child  in  England.   During  his  absence  she  died ;  and  ??^J?^®1 

1  1         /•    1  •  1111  huwiiJ^who 

this  action  was  brought  by  her  father  against  the  husband,  to  diet  in  hit 

recover  the  money  which  he  had  expended  after  her  death,  in  ^^  ^^n 

discharging  debts  which  she  had  contracted  while  her  husband  ^hp  Toiun- 

was  in  Jamaica  (by  living  with  her  child  in  a  manner  suitable  Sl^ocpenoei 

to  her  husband's  fortune),  and  in  defraying  the  expenses  of  her  ^^/^.^!^ 

funeral,  which  were  also  proportioned  to  the  husband's  fortune  tothennk 

and  station.  The  declaration  was  in  the  usual  form,  ♦for  neces-  of  the  hi»^ 

saries  and  funeral  expenses,  with  the  common  money  counts.  ^^^^  . . 

The  Defendant  paid  100/.  into  court,  and  pleaded  non  assumpsit  out  the 

B.  to  the  residue.  ^-'^ 

At  the  trial,  the  evidence  on  the  part  of  the  Plaintiff  proved,  bud,  may 

that  the  Defendant  was  possessed  of  a  large  estate  in  Jamaica  ;  him^m™ 

that  he  lived  with  his  wife  till  he  went  thither;  that  he  left  her  ney  ■oWd 

in  bad  health,  and  much  in  want  of  money ;  that  after  her  death  dail3rtftuch 

the  Plaintiff  paid  the  debts  which  she  had  incurred  in  the  ab-  ^Ihe^ftto 

sence  of  the  Defendant,  and  her  funeral  expences.  of  the  wife 

To  this  evidence  the  counsel  for  the  Defendant  demurred.  wheth^ra^ 

In  support  of  the  demurrer,  Runnington^  Serjt.,  now  contend-  ^^  perton 

ed,  that  a  sufficient  consideration  was  not  disclosed  by  the  evi-  from  the 

dence  to  raise  an  assumpsit.     A  consideration  on  which  the  law  ^^Jhipj, 

will  imply  an  undertaking,  must  be  either  beneficial  to  the  De-  be  hu  ex- 

fendant,  or  detrimental  to  the  Plaintiff;    1  Roll.  Abr,  24.;  but  ^  death  of 

in  the  present  case  there  was  neither  one  nor  the  other:    the  t||«wifein 

Plaintiff  paid  the  money  in  question  without  either  the  know-  debuvrhxeh 

ledge  or  consent  of  the  Defendant,  and  therefore  without  his  ^^^"^ 

special  instance  and  request.     Request  is  a  matter  of  proof  on  ^^  l;ut- 

record.    3  Lev.  366.    It  is  necessary  to  be  alleged.  -  Dyer^  272.  sence (6)? 

Hunt  V.  Bate.  Payment  of  money  for  another  without  his  con-  Q««w««i«<h 

^  ,  ,  whether  the 

sent  and  against  his  will,  is  no  ground  for  an  assumpsit.  1  Roll,  defendant 
Abr.  11.  Hob,  105.   Term  Rep.  B.  R.  20.     If  such  an  action  ^^/^f 

dencCf  after 
{a)  [Vide  Be^hy.CoggU,  I  Palmer,      husband,  either  express  or  implied,  having  paid 

559.  Church  V.  Church,  cited  T.  Raym.  see  Stokes  v.  Lewis,  1  T.  R.  20.  JExall  money  into 

260.   PeUaruv.  Fan  Mierop,  3  Burr.  v.  Partridge,  8  T.  R.  310.    Child  y.   court  (c)? 

1672.  3  Bos.  &  Pul.  251,  note.]  Morley,  8  T.  R.  613.]  [  *  91  ] 

(fi)  [It  should  seem  that  such  pay-  (c)  [It  seems  that  he  can.  Tidd's 

ments  cannot  be  recovered,  since  they  Pr.  675.  8th  edii,poit,  vol.  ii.  p.  375.] 

are  made  without  the  request  of  the 

H  2  were 
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1788.  were  allowed,  it  would  occasion  a  manifest  injury  to  the  De- 
]^„„  fendatit,  as  he  would  be  precluded  from  contesting  the  I^ality 
og^""  ~  of  ihe  original  demand,  and  from  the  advantage  of  a  xtroff. 

Generally  speaking,  assumpsit  will  not  lie,  except  where  debt 
vill.  Here  debt  could  not  be  brought,  there  being  neither  pri- 
vity nor  contract  between  the  parties.  Hardr.  485.,  where  the 
Chief  Baron  said,  that  if  there  be  a  mere  collateral  engagement, 
debt  would  not  lie.  This  was  a  collateral  obligation,  that  could 
not  be  supported  without  a  special  request  being  proved.  If  it 
were  otherwise,  the  greatest  ioconveniencies  would  arise.  Id 
the  present  instance  the  husband  would  be  liable  for  the  debt* 
oflhe  wife  beyond  what  were  for  necessaries.  Though  in  tome 
particular  cases  the  law  will  raise  an  assumpsit  where  a  man  ii 
under  an  obligation  of  conscience  or  equity  to  pay  the  sum  de- 
manded ;  yet  in  this  case  the  Defendant  was  neither  boond  in 
conscience  or  equity,  to  repny  money  laid  out  on  his  account, 
without  either  his  consent,  knowledge,  or  request. 
["  92  ]  Rooke,  Segt.,  contrd.  The  Court  will  not  presume  that  the 
money  in  question  was  p^d  without  the  consent  of  the  Defend- 
ant, because  it  does  not  appear  to  haveljeen  paid  expressly  at 
his  request.  It  is  possible  that  a  previous  consent  might  hare 
been  given.  This  was  a  matter  for  the  discretion  of  the  juiy, 
who  would  have  determined  by  a  verdict  whether  there  was  a 
sufficient  consideration.  The  rule,  that  such  a  consideration  a* 
will  r^se  an  assumpsit,  must  be  either  beneficial  to  the  Defend- 
ant«  or  detrimental  to  the  Plaintiff,  has  been  oflen  holden  to  be 
too  narrow.  Coicp.  290.  Havkes  v.  Saunders.  But  allowing 
this  rule  to  be  in  full  force,  this  case  comes  within  the  meaning 
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The  cause  of  action  therefore  being  admitted,  a  demurrer  to  1788. 
evidence  could  not  be  supported,  the  jury  ought  not  to  have  j][Jj][^ 
been  prevented  from  ascertaining  the  quantum  of  damages.  against 

Bunningtofif  in  reply.  This  is  an  abstract  question  of  law,  """• 
whether  or  not  there  appears  a  sufficient  consideration  on  the 
record  ?  As  to  presuming  that  the  Defendant  gave  a  previous 
consent  to  the  Plaintiff,  there  is  no  reason  to  warrant  such  a 
presumption.  Admitting  that  decency  required  the  Plaintiff  to 
direct  the  funeral,  yet  the  charges  made  were  greater  than  were 
necessary.  But  if  the  Plaintiff  has  a  right  in  law  to  recover, 
the  sum  cannot  be  apportioned,  and  he  must  recover  the  whole. 
Though  the  case  of  Hcnokes  v.  Saunders  be  good  law,  it  does 
not  affect  the  present,  ks  in  that  there  was  both  consent  and  an 
equitable  consideration,  which  are  wanting  in  this.  As  to  pay- 
ment of  money  into  Court,  it  does  not  admit  a  right  of  action  to 
the  extent  contended  for,  but  only  for  so  much  as  is  really  paid 
in.  The  practice  of  paying  money  into  Court  arose  from  the  [  93  ] 
Court's  permitting,  on  equitable  grounds,  the  Defendant,  after 
the  action  was  commenced,  to  have  the  advantage  of  a  plea  of 
tender,  when  he  was  too  late  in  fact  to  plead  it.  If  the  Plaintiff 
takes  the  money  out  of  Court,  he  is  entitled  so  far  to  costs; 
but  if  he  proceeds,  it  is  at  bis  peril,  and  beyond  this  he  is  sub- 
ject to  strict  legal  proof.  The  case  of  Cox  v.  'Parry^  is  in  fa- 
vour of  the  Defendant :  the  words  of  Mr.  Justice  Ashkurst  in 
delivering  the  opinion  of  the  Court  in  that  case,  are,  ^'  as 
'*  the  Defendant  has  paid  money  into  Court,  he  has  thereby 
^^  admitted  that  the  Plaintiffs  are  intitled  to  maintain  their 
^^  action  to  the  amount  of  that  sum^  but  he  has  admitted  nothing 
"  more:' 

Lord  Loughborough. — This  demurrer  to  evidence  strikes 
me  as  being  extremely  absurd,  since  by  payment  of  money  into 
Court,  the  Defendant  admits  a  cause  of  action  (a),  (so  that  where 
modey  is  paid  into  Court,  there  can  be  no  such  thing  as  a  non- 
suit) {b);  and  also,  because  it  was  for  the  jury  to  determine  the 
quantum  of  damages.  The  Court  cannot  anticipate  the  province 
of  a  jary»  and  ascertain  damages  on  a  writ  of  enquiry.  It  was 
not  my  intention  that  any  of  the  debts  contracted  by  the  De- 

• 

(a)  [SeeHUchcockv.  Tyson,  2  Esp,  edit.    See  also  1  Campb.  N.  P.  C. 

N.  P.  C.  48S.  note.]  327.  note,  and  post.  vol.  ii.  p.  574. 

{b)  [Contrf^  SmUh  v.  -  Vaie,  2  Bsp.  Anderson  v.  Shaw,  3  Bingh.  290.]  , 
N.  P.  C.  607.  Tidd'i  Pr.  675.  8th 

fcndant'ft 
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1789.     fendant's  wife,  wliich  the  Plaintiff  discharged  after  her  death, 

j  should  have  gone  to  the  jurj';   but  as  the  counsel  for  the  De- 

agaiiut      fendant  thought  proper  to  demur  to  the  evidence,  the  judgment 

**     on  the  demurrer  must  be  general.     They  ought  at  the  trial  to 

have  contended  for  a  verdict :   they  seem  to  me  to  have  taken 

the  wrong  method  for  their  client. 

I  think  there  was  a  sufficient  consideration  to  support  tbls 
action  for  the  funeral  expences,  though  there  was  neither  request 
nor  assent  on  the  part  of  the  Defendant,  for  the  Plaintiff  acted 
in  discharge  of  a  duty  which  the  Defendant  was  under  a  itrict 
legal  necessity  of  himself  performing,  and  which  common  de- 
cency required  at  his  hands ;  the  money  therefore  which  the 
plaintiff' paid  on  this  account,  was  paid  totheuseof  theDefinid- 
ant.  A  father  also  seems  to  be  the  proper  person  to  interfere 
Id  giving  directions  for  liis  daughter's  funeral  in  the  absence  of 
her  husband.  There  are  many  cases  of  this  sort,  where  a  per- 
son having  paid  money  which  another  was  under  a  legal  obliga- 
tion to  pay,  though  without  his  knowledge  or  request,  may 
maintain  an  action  to  recover  back  the  money  so  paid :  such  as 
in  the  instance  of  goods  being  distrained  by  the  commissioners 
of  the  land-tax,  if  a  neighbour  should  redeem  the  goods,  and 
pay  the  tax  for  the  owner,  he  might  maintain  an  action  for  the 
money  against  the  owner  {«), 
[  94  3  Gould,  J, — It  apipcars  from  this  demurrer,  that  the  Defend- 
ant was  possessed  of  a  plantation  in  Jamaica,  from  the  time  he 
leflhis  wife,  till  herdeatli,  which  annually  produced  above  120 
hogsheads  of  sugar,  the  value  of  which,  at  a  moderate  estima- 
tion, amounted  to  near  30O0i.  a  year.    He  was  therefore  bound 
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Wilson,  J. — If  the  PlaintifF  in  this  case  had  declared  as 
having  himself  buried  the  deceased,  the  husband  clearly  would 
have  been  liable  (a) ;  and  as  the  case  stands  at  present,  the 
Plaintiff  having  defrayed  the  expences  of  the  funeral,  the  hus- 
band is  injustice  equally  liable  to  repay  those  expences,  and  in 
him  the  law  will  imply  an  assumpsit  for  that  purpose. 

Judgment  for  the  Plaintiff (6). 


(a)  [A  stranger  may  bury  an  intes- 
tate at  the  expense  of  his  estate,  with- 
out becoming  an  executor  de  son  tort. 
Yin.  Ab.  Executor  (B.  a.),  24.  2  Bl. 
Com.  507.] 

(b)  The  cause  was  tried  a  second 
time  before  Mr.  Justice  Heath,  at  the 
Sitting  after  this  term  at  Guildhall, 
who  directed  the  jury  to  confine  their 
attention  to  the  funeral  expenses,  tind 
only  to  consider  whether  the  100/. 
paid  into  Court  was  sufficient  to  de- 


fray them ;  being  of  opinion  that  the 
debts  of  the  deceased,  which  the 
Plaintiff  had  paid,  could  not  be  reco- 
vered, but  allowing  that  point  to  be 
reserved  for  the  further  consideration 
of  the  Court.  The  jury  accordingly 
found  a  verdict  only  for  the  funeral 
expences;  but  it  was  for  the* whole 
amount  of  the  undertaker's  bill,  140/. 
1 5s.  The  Court  was  not  afterwards 
moved  on  the  subject  of  the  debts. 


1788. 

JiNUNS 

againU 

TOCKBK. 


LusHiNGTON  against  Waller.  jv^, 

Nov.  88M. 

ADAIRj  Seijt,  moved  to  enter  up  judgment  on  a  warrant  of  Whercjudg- 
attorney,  on  an  affidavit  stating  that  a  bond  for  1800/.  was  not  been  en- 
given  by  the  Defendant  to  the  Plaintiff  in  the  year  1780,  con-  *®^^^ 
ditioned  for  the  payment  of  900/.  (in  consideration  of  400/.  ad-  a  day,  on  a 
yanced  at  the  time  of  the  execution  of  it)  on  the  death  of  the  ^JJ^^l** 
♦Defendant's  father,  in  case  the  Defendant  should  survive,  to-  given  ^di  a 

stost—obit 

gether  with  the  warrant;  that  the  father  died  in  September  last,  band, vad 
and  the  son  was  still  living.     But  tbeoUigee 

D  ^  does  not  ap- 

The  Court  said,  that  in  common  cases,  where  judgment  has  ply  to  the 
not  been  entered  on  a  warrant  of  attorney  within  a  year  and  a  J^"e ^"^ 


en« 


day  from  the  date,  it  was  necessary  to  apply  to  the  Court  for  terituUaf- 

1  .  *       %  *u-  ^     JL-.u      J  •♦       r        terthedeath 

leave  to  enter  it;  as  this  was  a  post'OOtt  bond,  a  security  oi  a  of  the  ^r- 
questionable  nature,  which  had  been  often  disputed  with  sue-  *T),°°JUa^ 
cess,  leave  to  enter  up  judgment  ought  not  to  be  granted  with-  it  u  payable, 
out  a  rule  to  shew  cause.     If  judgment  is  entered  immediately  \^  ^^ 
on  giving  the  warrant,  or  within  a  year  and  a  day  after,  trans-  fff*"*  i«ve 
actions  of  this  sort  may  probably  be  brought  to  the  knowledge  rule  to  shew 
of  the  family  of  the  obligor,  and  a  guard  raised  against  fraud  ^^^^^ 

hand  is  a 
security  of  a  doubtful  nature. 

and 
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and  impositioii.  But  if  the  obligee  waits  till  the  death  of  the 
fiither  or  relatioD,  the  Court  will  prevent  bis  baring  immediate 
execution,  by  which  he  might  force  the  obligor  to  submit  to 
floch  tenna  as  he  should  think  proper  to  impose  and  will  re- 
quire him  to  give  due  notice  of  his  intention. 
AdatTf  on  heariog  this  opinion,  took  nothing  by  his  motion. 


END  OF  M1CHAILBU6  TEBV. 


CASES 


ARGUED  AND  DETERMINED  i7gg. 

IN  THE 


Court  of  COMMON  PLEAS, 


IN 


Hilary  Term, 


In  the  Twenty-ninth  Year  of  the  Reign  of  George  III. 


Roe  on  the  Demise  of  Jordan  against  Ward.  f**^^* 

P^JECTMENT  for  a  messuage,  &c.  John  Jordan  was  tenant  Tenant  for 
for  life,  remainder  to  hb  son  thb  lessor  of  the  Plaintiff  for  ^^  fease  for 
fe,  remainders  over.    John  Jordan^  the  father,  on  the  22d  of  y^^**  ^ 

conunenoe 

hmef  1785,  made  a  lease  of  the  premises  by  indenture,  to  the  on  a  certain 
)efendant  for  twenty-one  years,  to  commence  from  Old  Lady^  Srfore^tbe* 
lery,  which  was  the  5th  oi  April  then  last;  on  which  day  the  escpirationof 
)efendant  had  entered.  On  the  SOth  otSeptemberj  1785,  John  tbemiddte!^ 
^ordan^  the  &ther,  died;  on  whose  death,  the  estate  came  to  «y«v-  The 

remainder- 
lie  lessor  of  the  Plaintiff,  his  son.     The  Defendant  continued  manreceSvei 

1  possession,  and  paid  rent  to  the  lessor  of  the  Plainti£^  after  j^^j^^ 
be  death  of  his  father,  for  two  years  together,  on  Old  Ladj/'  (who  con- 
lay  and  Old  Michaelmas^day.     Before  Old  Michaelmas*day^  ao^n^bur 
787,  the  lessor  of  the  Plaintiff  gave  the  Defendant  notice  to  ^"^f 
uit  on  Old  Lady-^y  the^5th  of  Ajpril  then  next;  and  on  his  fortwoyears 
efusing  to  quit  brought  this  action.  the^:^*of" 

*An  objection  was  made  at  the  trial,  that  the  notice  to  quit  paynient 
n  the  5th  of  April  was  bad ;  that  it  ought  to  have  been  on  the  in  the  hf^ 
Olh  of  September^  the  end  of  the  year,  dated  from  the  death  ™* "  *^*" 

inch  the  Court  will  presume  an  agreement  between  the  renuunder-man  and  the  lessee,  that  the  lessee 
lould  continue  to  hold  from  the  day,  and  accorcUng  to  the  terms  of  the  original  demise^  so  that  notke 
>  pat  ending  on  that  da^'u^To^pex  (a),  T  #03  1 

(a)  [That  the  acceptance  of  rent.  That  the  tenant  will  hold  on  the  con- 

I  such  case,  is  evidence  of  a  tenancy  ditions  of  the  former  lease,  see  Doe  d. 

t>in  year  to  year,  see  Dotf  d.  Jfar/f'n  Rigeev.  Bell,  5  T,R.  471.    Digbyy. 

.  Waits,  7  T.  R.  83.    Right  d.  Dean  Atkmtm,  4  Campb.  N.  P.  C.  275.  Doe 

r  Wells  V.  Bawden,  3  East,  260.  Roe  d.  Cattleton  v.  Samuel,  5  Esp.  1 7 J.] 
,  Bumey.  Pndcawt,  10  East,  187. 
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of  John  Jordan  the  father ;  all  the  Defendant's  interest  derived 
from  the  lease  having  ceased  on  that  event,  as  John  Jordan,  the 
father,  had  no  power  to  make  a  lease  to  endure  beyond  his 
own  life. 

Mr.  Justice  Ashhuilst,  who  tried  the  cause,  left  it  to  the  jury, 
whether  they  would  not  presume  a  new  agreement  between  the 
lessor  of  the  Plaintiff  and  the  Defendant,  that  the  Defendant 
should  continue  to  hold  according  to  the  terms  of  the  original 
lease;  as  the  lessor  of  the  Plaintifi*  had  received  rent  from  him 
during  two  years,  after  the  death  of  John  Jordan,  the  father,  on 
the  original  days  of  payment;  namely,  Old  Michaelmas  and  Old 
Lady-day  i  and  if  so,  the  notice  to  quit  was  proper.  But  a 
verdict  was  found  for  the  Defendant 

In  Trinity  Term  last,  a  rule  was  granted  to  shew  cause,  why 
this  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

Against  which,  Lawrence,  Serjt.,  now  shewed  cause.  He 
argued,  that  as  the  lease  was  made  by  a  tenant  for  life,  at  his 
death,  all  the  interest  of  the  lessee  in  the  premises  must  cease: 
at  that  time,  he  was  either  a  trespasser,  or  he  still  continued  to 
be  tenant.  But  he  was  clearly  not  a  trespasser,  and  ^s  there 
was  DO  ^ipress  agreement  as  to  the  term  for  which  he  was  to 
bold  over,  and  as  it  is  now  a  settled  point  of  law  that  there  can 
be  DO  such  Ibing  as  a  tenancy  at  will ;  he  was  tenant  from  year 
to  year.  If  so,  as  during  the  tenancy  for  life  of  the  fiuber, 
there  could  be  do  contract  implied  between  the  lesaor  of  the 
Plaintiff  and  the  Defendant ;  the  year  must  have  commenced 
at  the  death  of  the  father;  namely,  on  the  30th  of  September, 
and  on  that  day  the  notice  to  quit  ought  to  have  ended. 
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gether,  from  saying,  that  the  Defendant's  term  began  on  any  1789. 
other  day.  The  Defendant  then  ought  also  to  be  estopped,  by  — — 
his  own  act,  having  paid  rent  on  the  5lh  of  April  during  the  agaUut 
same  period  of  two  years.  The  notice  to  quit  therefore  was  wab*. 
regular,  and  the  verdict  wrong. 

Lord  Loughborough. — The  jury  found  a  wrong  verdict  in 
this  case.  The  notice  to  quit  on  the  5th  of  April  was  proper, 
as  payment  of  the  rent  had  been  made  on  that  day.  It  was  also 
fair  and  just  in  the  lessor  of  the  PlaintiiF,  to  give  the  tenant 
notice  to  quit  when  his  year  ended,  that  the  course  of  his  hus- 
bandry might  not  be  disturbed. 

Heath,  J. (a) — The  Defendant  was  tenant  at  suiFerance,  on 
the  death  of  the  tenant  for  life,  and  the  rent  being  paid  on  the 
5th  of  April,  was  evidence  of  an  agreement  to  hold  from  that 
day. 

Wilson,  J. — As  there  was  no  express  agreement  between  the 
lessor  of  the  Plaintiff  and  the  Defendant,  relating  to  the  pre- 
mises, given  in  evidence,  we  must  collect  what  their  agreement 
was,  from  something  done  by  them.  The  payment  of  rent  by 
one,  and  the  acceptance  of  it  by  the  other,  on  the  same  day  on 
which  the  Defendant  originally  entered,  was  sufficient  evidence 
of  a  relation  back  between  them ;  and  though  the  indenture  it- 
self was  made  on  the  22d  of  June,  it  related  back  to  the  5th  of 
ApriL  Although  the  title  of  the  Defendant  under  the  inden- 
ture, ended  on  the  SOth  of  September ,  yet  the  payment  of  rent 
on  the  5th  of  April  was  evidence  of  an  agreement  that  he  should 
continue  to  hold  in  the  same  manner  as  he  did  by  the  inden- 
ture ;  insomuch,  that  if  in  the  lease,  there  had  been  covenants 
for  particular  modes  of  husbandry,  and  the  Defendant  after 
the  death  of  the  tenant  for  life,  had  neglected  to  perform  ^hem, 
the  lessor  of  the  Plaintiff  might  have  maintained  an  action 
on  the  case  against  him,  stated  the  covenants,  and  then  averred 
an  agreement  to  perform  them,  according  to  the  terms  of  the 
original  lease ;  of  which  agreement  the  continuing  to  pay  rent  on 
the  5tb  of  Aprilj  for  two  years  together,  would  have  been  good  [  100  ] 
evidence. 

Rule  absolute  without  costs. 
See  1  Term  Rep.  B.  R.  159,  Right  v.  Darby  and  Another. 

(a)  Mr.  Justice  Goidd  was  absent. 
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^^^~  DuTENs  Clerk  against  Rohson. 

When  the     f^OCKELL,  Seijt,  moved  for  a  rule  to  shew  cause  why  a 
*^tt^'°'^in-  prohibition  should  Dot  issue  to  the  Consistory  Court  of  the 

lerior  court  Biahop  of  Durham,  in  a  suit  for  subtraction  of  tithes.  The 
juiiidicdaD  gi^outid  of  his  motion  was,  that  the  libel  stated,  an  immemorial 
ofdatcourt,  custom  and  prescription  for  the  rector  to  receive  from  the  pa- 
ibe  pnicced-  rishioners  a  composition  for  the  tithe  of  milk.  This  he  urged, 
tobe ^lud  ^'''S  matter  of  common  law  cognizance,  was  improper  to  be 
vhkOi  ii  out  discussed  in  an  ecclesiastical  court,  and,  as  it  appeared  on  the 
diction,^^^  ^'^  of  the  libel,  afforded  good  ground  for  a  prohibition. 
<n>|»>  it  !■  But  as  the  Defendant  had  not  In  his  plea  denied  the  custom, 
try  nich  the  Court  refused  to  grant  the  prohibition.  They  said  that  ai 
the  subject-matter  was  within  the  jurisdiction  of  the  Kcclesiasti- 
cal  Court,  a  prohibition  would  not  lie,  unless  that  Court  were 
proceeding  to  ^  the  question  of  custom,  but  in  this  case,  as  the 
custom  was  not  denied,  it  could  not  be  put  in  issue. 

Rule  refased. 

(a)  [3m  Got  *.  Gapper,  S  Eut,       See  also  Cartlaie  t.  Hfepledorawi,  S 
41S.    GouU  V.  Oappcr,  5  Eut,  S45.      T.  R.  4T3.] 


t'i'v.  WoBGMAN  against  Planic. 

idea  rilHE  Defendant  was  served  with  a  copy  of  a  common  capiat, 

l^lc  but  his  name  was  not  mentioned  in  the  notice  to  appear, 

"  which  was,  *'  You  are  served,  &c."  leaving  out  the  name.    For 
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FoRZELius  against  Maddocks. 

nnHE  PlaintifF  obtained  a  verdict  at  the  Sittings  after  Easter 
Term :  in  Trinity  Term  a  new  trial  was  granted ;  to  which 
he  not  having  proceeded, 

Kerbyy  Seijt,  now  moved  for  judgment  as  in  case  of  a  non* 
suit. 

But  the  Court  held,  that  where  a  Plaintiff  had  once  proceeded 
to  trial,  judgment  as  in  case  of  a  nonsuit  could  not  be  entered, 
for  not  proceeding  to  a  new  trial;  a  subsequent  neglect  not 
being  within  the  statute  14  Geo.  2.  c.  17*  (6),  and  therefore 

Refused  the  Rule. 


1789. 

Jan.  88th. 

Where  a 
Plaintiff  hat 
once  pro- 
ceeded to 
trial,  judg- 
ment asm 
case  of  a 
nonsuit  can- 
not be  en- 
tered, for 
not  proceed- 
ing toanew 
trial  (a). 


(a)  [So  where  the  cause  is  made  a 
rewtanei  at  the  Assizes.  Mewbum  v. 
Langiey,  3  T.  R.  1.  Aliier  at  the 
sitdiigs  in  London  and  Wetimhuter. 
Gadd  y.  Bennett,  8  B.  &  A.  709. 
The  Defendant  must  carry  the  cause 
down  by  proviso,  as  before  the  sta- 
tute. 8  Saund.  556,  c.  notes,  6th 
Edit.] 

(b)  Sect.  1.  Which  enacts,  **  that 
**  where  any  issue  is,  or  shall  be  joined, 
**  in  any  action,  or  suit  at  law,  in  any 
*  of  hiB  Majesty's  courts  of  record, 
«<  Sec.  and  the  Plaintiff  or  Plaintiffi  in 


M 
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« 
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CC 
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any  such  action  or  suit,  hath,  or 
have  negiected,  or  tkall  neglect  to 
bring  iuch  iaue  on  to  be  tried,  ac^ 
cording  to  the  course  and  practice  of 
the  $M  courts  respectively^  it  shaU 
and  may  be  lawful  for  the  judge  or 
judges  of  the  said  courts  reqpec- 
tivdy,  at  any  time  after  such  neg- 
lect, upon  motion  made  in  open 
court  (due  notice  having  been  given 
thereof)  to  cive  the  like  judgment 
for  the  Defendant  or  Defendants 
in  evenr  such  action  or  suit,  as  in 
cases  of  nonsuit,  &c" 


Thornton  and  another  against  Dunpht.  wednnday, 

Jan.  88th. 

nnHE  Defendant  was  a  prisoner  in  B.  R.  to  which  he  was  Where  a 
removed  by  Habeas  Corpus^  after  having  been  charged  in  S|||fi^ 
execution  in  this  court.     In  Michaelmas  Term  last  (the  next  brought  into 
term  after  he  was  taken  into  execution)  he  was  brought  up  for  diacharged 
his  discharge  under  the  statute  32  Geo.  2.  c.  28.  s.  13.  (J)  com-  ][^^ j^ct, 

monly   and  upon 

his  ezamina- 
tion,  the  Court  have  refused  to  discbarge  him,  they  will  not  afterwards  discharge  him  on  that  act» 
though  he  make  an  liSdavit  of  circumstances  in  answer  to  the  cause  shewn,  on  his  examination,  against 
his  £schaxge,  and  that  those  circumstances  were  not  then  disclosed,  owing  to  a  mistake.'  The  5th  sec- 
tion of  the  86  Geo.  S.  c.  44.  is  only  meant  to  remedy  a  n^lect,  in  not  taSng  the  benefit  of  the  Lord's 
Act,  wUhm  the  time  limited  by  that  act  (a). 


(a)  [Sec  Pearce  v.  Taylor,  4  T.  R. 
231.] 

(b)  Which  enacts,  **  that  if  any 
"  p&rson  or  persons  shall  be  charged 
**  ID  execution  for  any  sum  or  sums 
*  of  money,  not  exceeding  in  the 


**  whole  100/.  or  on  which  execution 
"  or  executions,  there  shall  at  any 
**  time  remain  due,  as  shall  be  made 
appear  by  oath,  a  sum  or  sums  of 
money  not  amounting  to  above  the 
said  sum  of  100/.  and  shall  be 

'*  minded 


CC 
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monly  called  the  Lord's  Act;  but  upon  cause  shewn  the  peti- 
tion  was  rejected,  and  he  was  remanded.  Le  Blanc,  Seijt., 
now  moved  to  bring  him  into  Court  a  second  time,  and  that 
the  PIainti£&  should  again  shew  cause  why  he  should  not  be 
discharged,  on  an  affidavit  containing  some  circumstances  in 
answer  to  the  cause  before  shewn  by  the  Plaintiffs,  which, 
through  mistake,  as  was  stated,  were  not  then  disclosed.  In 
support  of  this  motion  Le  Blanc  cited  the  5th  section  of  the 
Stat.  26  Geo.  3.  c.  44.  (a)  within  the  benefit  of  which,  he  said, 
the  Defendant  came. 

But  the  Court,  upon  looking  into  the  two  statutes,  were 
clearly  of  opinion,  that  the  Defendant  did  not  come  within  the 
meaning  of  the  d6  Geo.  3.  c.  44.  s.  S.  which  was  only  designed 
to  remedy  a  neglect  in  not  taking  the  benefit  of  the  32  Geo.  i. 
c.  28.  (.  IS.  within  the  lime  limited  by  that  acL  In  this  cos^ 
the  Defendant  had  petitioned,  and  been  brought  into  court, 
within  the  limited  time,  namely,  before  the  end  of  the  first 
term  after  he  was  taken  in  execution.  There  was  no  instance 
of  a  second  petition  being  allowed,  atler  the  merits  of  the  first 
had  been  finally  decided.  If  such  practice  were  suffered,  it 
would  produce  infinite  vexation. 

Rule  refused. 


"  minded  to  deliver  up,  to  his,  her, 
"  nr  their  creditor,  or  creditors, 
"  who  shali  BO  charge  him,  her,  or 
"  them  in  executioD,  all  his,  her,  or 
"  their  estate  eod  effects.  Tor  or  to- 
"  wu-di  the  wtiifaction  t^  the  debt, 
"  or  debts,  wherewith  he,  she,  or 
"  they  shall  so  stand  charged,  it  shall 


"  thev  si 


"  shall  remun  in  the  prison  there- 
"  of"  (upon  which,  and  on  the  temu 
there  prescribed,  the  Court  shall 
make  a  rule  to  discharge  the  pri- 

(o)  Which  enacts,  "  that  where 
"  any  debtor  shall  have  neglected 
"  to  take  the  benefit  of  the  said  wt, 

■'  (Iho  - 
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Segar  against  Atkinson  Administratrix  of  Atkinson,   Tkundt^ 

°  Jan.  29th, 

/ASSUMPSIT. — The  declaration  consisted  of  four  counts.  In  inaction 
The  first,  for  goods  sold  and  delivered  to  the  intestate ;  a^inistra- 
second,  quantum  valebant;  third,  money  paid  to  the  use  of  the  *°r'  ^^TX 
intestate ;  fourth,  that  the   Plaintiff  accounted  with  the  De-  intestate,  an 
fendant  as  administratrix^  as  aforesaid^  of,  and  concerning  divers  muastenT*^ 
sums  of  money,  &c.  owing  from  the  intestate  to  the  Plaintifil^  with  the  ad- 
*and  upon  that  account  the  intestate  was  found  in  arrear  and  in-  as  such,  of 
debted  to  the  Plaintiff,  &c.  and  being  so  found  in  arrear  and  in-  |^°^**^ 
debted,  she  the  said  Defendant,  as  administratrix  as  aforesaid,  testate^  doea 
in  consideration  thereof,  promised,  &c. — Plea,  that  the  promises,  wm  per* 
&c.  in  the  declaration,  were  made  to  the  Plaintiff  and  one  Wil-  f?"^^?^ 
liam  Cor  jointly,  and  a  release  from  the  said  William  Cox^  &c.    r  #^^q  n 

Replication,  that  they  were  made  to  the  Plaintiff  solely,  and 
not  to  him  and  William  Cox  jointly,  &c. 

Special  demurrer,  that  the  replication  hath  not  expressly  tra- 
versed, &c.  the  plea,  &c. 

Runnington^  Serjt.,  gave  up  the  demurrer,  but  took  an  ex- 
ception to  the  declaration.  He  argued  that  here  was  a  mis- 
joinder of  action,  1  Wils.2^B.  2  Wils.  231.  S  fTifa.  S48.  and 
that  the  three  first  counts,  being  on  the  undertaking  of  the  in- 
testate, but  the  last  on  that  of  the  administratrix  herself,  the 
judgment  on  the  former  must  be  de  bonis  testatoris,  and  on  the 
latter  de  bonis  propriis,  9  Co.  91.  Cro.  Eliz,  91,  &  406.  10  Mjod. 
70,  &  ^54<.  Ccnvp.  284,  &  289.  But  if  there  is  not  a  misjoinder, 
yet  the  kst  count  is  not  supported  by  a  sufiicient  consideration 
to  raise  a  personal  undertaking.  1  Vezey^  V25.  and  chiefly  1  Venir. 
268.  which  shews  that  the  promise  by  the  Defendant  should 
have  been  on  request  to  account. 

Cockelly  Serjt.,  contra.  The  cases  cited,  are  not  applicable: 
an  account  stated  raises  no  new  debt,  but  it  is  an  acknowledg- 
ment of  the  old,  1  Salk.  208.  Elwes  v.  Mocatoe.  It  is  a  suffi- 
cient consideration,  that  the  intestate  was  indebted.  This  is 
not  a  personal  promise,  but  made  merely  as  administratrix.  It  is 
the  usual  practice  to  lay  a  promise  from  an  administrator  on  an 
account  stated,  to  take  the  case  out  of  the  statute  of  lindtations. 

(a)  [Ellis  V.  Bowen,  ForreBt,  98.  with  counts  on  promises  by  the  tet- 

S.  P.    So  a  count  upon  an  insimtd  tator.   Powell  v.  Graham,  7  Taunt. 

computasset  of  money  due  from  the  580.  1  B.  Moore^  305.  S.  C.J 
Ikfendavl  as  executor,  may  be  joined 
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The  judgment  would  be  the  same  on  all  the  counti,  xtir.  de  botut 
iettatoris,     Rann  r.  Hughes,  7  Brown  Pari.  Cat.  550  (a). 

Rtmnington  in  reply.  The  anonymous  case  in  Vmtris  S66, 
was  on  an  account  stated  bj  an  executor,  and  the  Court  held  it 
sufficient  to  bind  him  personally.  Here  a  request  from  the  De- 
fendant to  account  is  not  stated.  In  the  case  cited  from  1  SaSc. 
208,  the  action  was  brought  by  an  executor,  here  it  is  againit 
the  administratrix.  , 

On  the  next  day,  judgmeut  was  given,  by  Heathy  J.  (fi). — 
Q  lOI  3  This  is  an  action  brought  against  an  administratrix  for  a  debt 
due  from  the  intestate.  The  first  count  of  the  declaration  is 
for  goods  sold  and  delivered  to  the  intestate,  the  second,  is  on 
a  quantum  valebant,  the  third  for  money  paid  to  the  intestate's 
use,  and  the  fourth,  on  which  the  question  arises,  is  on  an  ao- 
count  stated  between  the  Plaintiff  and  Defendant,  aq  admini- 
stratrix, of  money  owing  from  the  intestate,  and  in  consider*- 
tion  of  the  intestate  being  found  indebted,  a  promise  is  stated 
from  the  Defendant  to  pay.  To  this  declaration  it  has  been 
objected  that  there  is  a  misjoinder  of  acUon :  that  the  judg- 
ment on  the  three  former  counts,  must  be  de  bonis  testatorts, 
and  on  the  latter  de  bonis  propriis,  because  in  the  last  count 
the  Defendant  is  said  to  be  charged  Id  her  own  right.  Unques- 
tionably, if  the  judgment  were  to  be,  as  it  has  been  contended, 
in  one  instance  de  bonis  testatorts,  and  in  the  other  de  bonis 
propriis,  the  declaration  would  be  bad;  but  we  are  of  opinion, 
that  the  objection  is  not  founded  in  truth,  and  that  the  Defend- 
ant is  charged,  as  administratrix,  on  all  the  counts.  The  an- 
tfaority  which  my  Brother  Itannington  chiefly  relied  upon,  was, 
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tp  reconcile  that  case  with  any  true  principle  of  law.    The     1789* 
Plaintiff  was  bound  in  equity  and  conscience  to  account:  the     "I 
Defendant  might  have  had  a  writ  of  account  against  him,  by      agahui 
the  statute  31  Ed.  3.  as  it  appears  from  Lord  Cokeys  Comment    •^*™^*- 
tary  on  the  statute  of  Westminster  the  second  (a).  It  is  also  said 
in  the  case  of  Homes  v.  Smithy  that  the  promise  was  in  consi- 
deration of  forbearance  to  sue;  but  so  far  is  it  from  being  like 
forbearance  to  sue,  that  the  Defendant  desires  to  account,  and 
facilitates  the  bringing  a  suit  by  ascertaining  the  sum  due.  The 
principal  case  cited  on  behalf  of  the  Plaintiff,  was  that  of  Elwes 
y.  Mocatoe  {b) ;  but  that  was  on  an  insimul  computassent  brought 
ly  an  executor,  and  whether  good  law  or  not,  does  not  affect 
the  present  case.     It  was  also  said,  that  the  Plaintiff  did  not   [  105  ] 
account  at  the  request  of  the  Defendant,  and  so  there  was  no 
consideration  for  the  promise;  but  it  is  expressly  stated  that 
they  accounted  together,  and  that  the  Defendant  promised  as 
administratrix.   This  is  the  common  mode  of  declaring  against 
executors  and  administrators,  to  save  the  statute  of  limitations; 
but  if  it  were  to  be  considered  as  making  them  personally  lia- 
ble, I  do  not  know  who  would  ever  take  out  administration. 

Judgment  for  the  Plaintiff. 

(a)  Cap.  S5.  p.  404.  {b)  I  Salk.  207. 


Johnson  against  Smith,       *  satwda^ 

•Km.  5  lit. 

ON  a  former  day,  Kerby,  Seijt.,  moved  to  refer  a  charge  made  The  Court 

by  the  warden  of  the  Fleet  on  a  prisoner  for  fees,  to  the  f^  ^  ,n,||g, 

prothonotary  for  examination.    In  answer,  the  Court  said,  this  ^^^^  ^^ 

was  not  like  an  attorney's  bill  which  the  prothonotary  might  officer  of 

settle^  but  being  a  matter  in  which  an  officer  of  the  Court  was  IJ*^^"^ 

concerned,  was  proper  to  be  examined  before  the  Court  itself,  tkonotuy 

The   reference  therefore  was  not  allowed;   but  a  rule  was  mUod. 

granted  to  shew  cause  why  the  warden  should  not  refund  what  ^^^'^J?^ 

appeared  to  be  exorbitant  On  shewing  cause,  it  appeared  that  cannot  de^, 

the  charge  on  the  prisoner  was  two  guineas,  for  making,  at  his  ^^J^ 

request,  an  expeditious  return  to  a  Habeas  Corptis;  that  he  fee  fores- 

knew  the  usual  fee,  and  was  informed  of  the  additional  one  to  returning  a 

be  paid  for  expedition.     It  was  urged  by  Adair^  Serjt.,  (and  by  J^  ^J^Jjji, 
the  warden  himself  who  was  in  court,)  that  tliough  the  Court 
might  disapprove  of  such  practice,  and  alter  it  in  future,  yet  it 
TOL.  I.                                     I                                          would 
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would  be  hard  to  have  a  retrospect,  and  compel  the  warden  to 
refiiod  and  pay  coats,  who  had  only  followed  the  example  of 
hig  predecessors  in  office.  But  the  Court  said,  whatever  efiect 
the  prisoner's  consent  to  pay  might  have  between  the  warden 
and  him,  this  was  a  question  between  the  warden  and  the  pub- 
tic.  As  the  duty  of  an  officer  required  him  to  make  au  expedi- 
tious return  {a),  be  could  have  no  pretensions  to  demand  an 
additional  fee  for  expedition.  It  was  not  to  be  endured,  that 
advantsges  of  this  kind  should  be  taken  of  the  distress  of  per- 
sons under  confinement. 

Rule  absolute  with  ooits. 
(a)  Slat,  31  Car.  9.  c.  S.  «.  I. 


CI06] 

TKOdag, 


Vtiau'eSta 


Parquot  against  Elino. 
/~|N  a  former  day,  Jdair,  Serjt.,  moved  to  stay  proceedings, 
till  the  PlaintiET,  who  was  abroad,  gave  security  to  pay 
the  costs,  in  case  a  verdict  should  be  found  against  bim.  The 
Court  would  not  grant  a  rule,  on  the  circumstance  alonc^  of 
his  being  resident  abroad  (£),  but  required  an  affidavit  of  "  hit 
"  having  gone  thither  to  avoid  payment  of  his  debts,  of  his  in- 
"  solvency  in  a  foreign  country,"  or  the  like,  saying  that  the 
practice  was  now  settled  in  this  court,  that  the  Plaintiff  should 
not  be  compelled  to  give  such  security,  merely  because  he  was 
in  another  country. 

An  affidavit  of  this  sort  being  now  produced,  a  rale  wst 
granted  to  shew  cause,  which  was  afterwards  made  absolute,  no 
cause  being  shewn. 
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^  Foreigner,  had  left  France  to  avoid  being  arrested  for  debt,  1789. 

**  and  was  in  England  insolvent"     But  the  Court  refused  the  po^,^ 

rule,  saying,  that  neither  the  Plaintiff's  being  a  Foreigner,  nor  agamH 
his  insolvency  in  this  country,  were  sufficient  reasons  to  require 
such  a  security. 


Rogers  against  Mapleback.  jvTSd? 

JDONDj  Serjt,  moved  to  discharge  a  rule  on  the  sheriff  to  Notice  rf 

bring  in  the  body,  on  an  affidavit  stating  **  that  the  De-,  of  btO,  b 

**  fendant  had  put  in  bail,  and,  upon  searching  the  office,  no  JJI5||^*^^* 

*'  exception  was  found  to  have  been  made."  tbe  de&ult 

*Itunmngtony  Seijt,  shewed  for  cause,  that  notice  of  justifies-  ingnoST 

tion  had  been  iriven  by  the  Defendant,  which  he  contended  was  ofcw^ptwot 

.  .  M  to  tup- 

a  waiver  of  the  necessity  of  notice  of  exception ;  and  cited  a  port  t  rule 
rule  of  this  court,  12th  of  May  1784  (a),  in  which  it  was  settled,  ^  Sbjto^ 
that  when  a  rule  to  bring  in  the  body  had  been  served,  bail  the  body; 
must  not  only  be  put  in,  but  justified,  though  the  Defendant  be  ^  ^y^t  m 
rendered.    He  also  said,  that  this  was  analogous  to  the  case  of  ^J]!^*^ 
delivering  a  declaration  in  chief,  in  a  bailable  action,  before  bail  Defendtiit 
were  put  in,  which,  on  all  hands,  was  agreed  to  be  a  waiver  of  [  ^107  ] 
the  necessity  of  putting  in  bail.     But 

The  Court  held,  that  although  there  was  a  waiver  as  between 
the  parties,  yet  the  irregularity  was  not  cured,  as  respecting  the 
sheriff,  according  to  the  principle  of  the  case  of  Cohn  v.  Davis  (fi) 
decided  last  term ;  and  therefore  made  tbe  rule,  for  the  dis- 
charge of  the  former  rule,  absolute  with  costs. 

(a)  Impe/s  New  Instructor  Clericalis,  C.  B.  2d  Edit.  156.       (b)  Ante,  p.  80. 


Barnard  against  Moss.  ^S??^^ 

°  Feb.  4th. 

THIS  was  an  action  of  debt  on  the  stat.  2  Si  3  Ed.  6.  c.  13.  In  Miction 
.      I  of  debt  for 

to  recover  treble  the  value  of  tithes  not  set  out :  there  was  uie  penalty 

also  a  count  for  the  single  value.  2^&*8^ 

The  Defendant  demurred  to  the  declaration,  but  the  parties  6.  c  18.  Ibr 

not  letting 
out  tithes,  with  a  count  in  the  declaration  for  the  single  value ;  after  a  demurrer  to  the  dedarationv  urn 
parties  submit  to  arbitration,  and  the  arbitrator  awards  the  single  value  to  be  less  than  80  noblet(0£> 
I2is.  4<f.)  The  PlaintifTis  not  entitled  to  costs  on  the  counts  for  the  penalty,  under  the  Jtat.  8  &  9  IP\  8. 
c*  II .  s.  5.  the  value  nok  having  been  Jimnd  by  a  jury ;  but  the  Court  will  allow  him  to  have  theooftt 
taxed,  on  the  count  for  the  single  value  (a). 

(a)  [See  Pedlcy  v.  Frampton,  3      where  a  verdict  if  takeo  subject  to  a 
Cbitty's   Rep.    155.    3  Price,  474.      reference.] 

I  S  afterwards 
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afterwards  agreed  to  submit  to  arbitration,  and  judgment  was 
entered  to  stand  as  a  securitj  for  costs.  The  arbitrator  deter- 
mined, tbe  single  value  of  the  tithes  to  be  61.  7x.  6d.  and 
awarded  treble  that  sum  to  the  Plaintiff,  viz,  19/.  2a.  Gd.  to 
gcther  with  the  costs  of  the  reference,  and  that  he  might  sue 
out  execution. 

Lawrence,  Serji.,  now  moved  that  the  prothonotary  might 
tax  the  costs  of  suit  to  the  Plaintiff,  grounding  bis  motion  on 
the  itat,  8  &  9  TV.  S.  c.  1 1 .  f.  3.  which  enacts,  "  that  in  all  ac- 
"  tions  of  debt  upon  the  statute  for  not  setting  forth  of  tithes, 
"  wherein  the  single  value  or  damages  found  In/  the  Jury,  shall 
"  not  exceed  the  sum  of  20  nobles  {61.  13s.  id.)  the  Plaintiff 
*'  obtaining  judgment,  or  an  award  of  execution,  after  plea 
"  pleaded,  or  demurrer  joined,  shall  likewise  recover  bis  costs 
"  of  suit." 

Cockelly  SerJi.,  opposed  the  motion,  contending  that  the 
Plaintiff  was  not  entitled  to  costs  of  suit,  unless  the  single  value 
or  damages  had  been  found  hy  a  Jury,  tbe  words  of  the  statute 
being  positive;  and  cited  the  case  of  Biddtdpk  v.  Cooper,  in  this 
court,  Hil.  23  Geo.  3.,  which  was  an  acUon  for  not  setUog  out 
tithes,  on  the  stat.  2  &  3  £ff.  6.  c.  13;  the  Plaintiff  declared 
for  less  than  20  nobles,  and  signed  judgment  for  want  of  a  plea; 
after  which  he  applied  to  the  prothonotaries  to  tax  his  costs. 
They  consulted  Mr.  Justice  Gould,  who  informed  them,  that 
as  no  trial  or  inquisition  was  bad  by  a  jury,  the  Plaintiff  was  not 
entitled  to  costs. 

JjOierence  replied  that  the  case  of  Biddtdph  v.  Cooper  coulc^ 
only  be  in  point,  if  on  the  demurrer,  final  judgment  had  been 
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Rose  and  Mercy  his  Wife,  against  Bowler  and 

Read,  Executors  of  Bowler.  ^f^u^! 

^I^HIS  was  an  action  of  assumpsitj  brought  to  recover  a  legacy  Where  the 
left  by  the  testator,  of  whom  the  Defendants  were  execu-  mun^to^ 
tors,  to  Mercy  Rose  the  Plaintiff,  after  her  marriage.   The  first  decUrttion 
count  of  the  declaration  stated  the  devise,  &c.   and  averred  counts  are 
assets  in  the  hands  of  the  Defendants  sufficient  to  pay  the  legacy,  V^^^^^ 
over  and   above  the  debts,    legacies,    and  funeral  expenses,  Fiaintifl' 
whereby  the  Defendants  as  executors  became  liable  to  pay,  &c.  ^^^^ 
and  being  so  liable,  promised  as  exectUors^  &c.    Second  count,  gw^a  to 
money  had  and  received  by  the  Defendants  as  executors^  Ho  the  |!^e  a!e 
use  of  the  Plaintiffs,  &c.  3d,  money  lent  to  them  as  executors  ®*5?  ^  ^ 
by  the  Plaintiffs;  4th,  an  account  stated  of  money  due  from  An  executor 
them  as  executors,  to  the  Plaintiffs,  and  as  such  a  promise,  &c.    ^J^^, 
Special  demurrer,  that  the  Plaintiffs  had  declared  against  the  '*^  ^^her 
Defendants  as  executors,  whereas  they  ought  to  have  been  de-  ludlmdre' 
clared  ag*ainst  in  their  own  right ;   that  the  Plaintiffs  had  de-  f?^  ^ 
Glared  against  the  Defendants,  on  debts  and  promises,  &;c.  as  lent  to  Wm, 
having  respectively  accrued,  and  been  made  by  them  as  execn*  JocounT 
tors,  whereas  such  debts  and  promises  could  not  by  law  accrue,  ■^^  ^^ 
or  be  made,  in  that  capacity,  but  personally  only;  and  that  there  from  him  « 
was  a  misjoinder  of  action,  in  this,  that  some  of  the  causes  of  ^'^^^ 
action  accrued  to  the  Plaintiffs  jointly,  and  others  to  the  hus-  making  him 
band  alone,  &c.  ^^^ 

The  wife 
can  only  join  with  the  husband  in  bringing  an  action,  where  she  is  the  meritorious  cause  of  action^  ai 
where  a  legacy  is  left  to  her  (c).     Qu.  Whether  an  executor  can  be  sued  at  such,  for  a  legacy  left  by 
the  testator  ?(d). 

r  *io9  1 

(a)  [Drummond  V.  Dorant,  4T,R.  N.  P.  C.   72.     Mayor  of  South,  v.   *-     *^*^  J 

360.  S.  P.  1  Saund.  285,  notes.    5th  Graves,  8  T.  R.  595.     Unless  it  be  a 

£dit«]  specific  legacy  to  which  the  executor 

(6)  [Brigden  v.  Parkes,  2  Bos.  &  has  assented,  in  which  case  an  ac* 

Pid.  424.  §•  P.    But  a  count  on  an  tion  lies.     Doe  v.  Guy,  3  East,  120. 

account  stated  of  money  due  from  Or  unless  it  be  a  legacy  payable  out 

the  Defendant  as  executor,  may  be  of  land,  in  which  case  it  is  said  that 

joined  on  counts  with  promises  by  an  action  may  be  maintained  against 

the  testator.  Powell  v.  Graham,    7  the  heir  or  terretenant     Ewer  v. 

Taunt.  580.  Ante,  p.  102.    2  Saund.  Jones,  2  Salk.  415.   ButU>r  v.  Butler, 

117  6.  notes.  5th  Edit.]  2  Sid.  21.    Nicholson  v.  Sherman,  T. 

(e)  [So  where  a  promissory  note  Raym.  24.    Webb  v.  Jiggs,  4  M.  &  S. 

is  made  to  her  during    coverture.  119.    QtM^re,  whether  an  action  can 

J^hUUskirk  v.  PluckweU,  2  M.  &  S.  be  sustained  for  a  legacy  after  an  ex' 

393.]  press  promise  by  the  executor  in 

{d)  [No  action  at  law  can  be  main-  consideration  of  assets.  See  2  Saimd^ 

tained  for  a  l^acy.    Decks  v.  Strutt,  157.  c.  new  notes*  5th  Edit.] 
5  T.  R.  690.  Farish  t.  WUson,  Peake's 

Nolle 
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1789.  Nolle  prosequi  as  to  the  three  last  counts,  and  joinder  ia  dfr* 

-— —     murrer  to  the  first,  &c. 

agabui  On  the  part  of  the  Defendants,  Marshall,  Serjt.,  began  b; 

matting  three  objections  to  the  first  count.— 1.  That  an  action 
at  common  law  would  not  lie  tor  a  legacy.  2.  If  such  an  action 
would  lie,  the  husband  and  wife  could  not  join  in  it.  3.  That 
the  Defendants  could  not  he  sued  as  executors  in  such  action. 
As  to  the  first  point,  although  the  modern  cases  determined  in 
B.  R.  Cowp.  £84  &  SSg.  are  authorities  to  prove  that  this  acu'oD 
will  lie,  yet  those  decisions  are  contrary  to  the  antient  authori- 
ties. l>/er,  264.  pi.  41.  Sir  Tko.  Raym.  23.  1 1  Mod.  145.— 1 
Sidk.  315. — Moore,^\7.  But  if  an  action  at  common  law  will 
lie  for  a  legacy,  yet  as  this  legacy  became  due  during  the  cover- 
ture,  it  was  vested  in  the  husband,  he  alone  could  sue  for  it. 
The  husband  and  wife  ought  to  join  in  all  actions  to  recover  a 
chose  in  action,  due  to  the  wife  before  coverture,  as  a  debt  <m 
bond,  for  rent,  and  the  like ;  they  ought  also  to  join  in  actions 
which  arise  during  the  coverture,  if  such  actions  would  survive 
to  the  wife;  but  where  tbe  wife  cannot  have  the  action  if  she  sor^ 
vive,  the  husband  must  sue  alone.  Where  the  wife  before  oiar" 
riage  is  entitled  to  a  chose  in  action,  the  marriage  does  not  vest 
it  in  the  husband,  unless  reduced  into  possession ;  but  where  a 
chose  in  action  is  given  to  the  wife  during  the  coverture,  it  vettt 
absolutely  in  the  husband.  I  Com.  Dig.  tit.  Baron  4r  Feme,  p.  555. 
3  Lev.  403.  1  Mod.  1 79.  A  legacy  leh  to  the  wife  during  the  co- 
verture does  not  survive  to  her,  &  jRol.  Sep.  134. 

But  whether  the  PlaintiSs  could  join  in  this  actioD  or  not, 
tbe  Defendants  cannot  be  sued  as  executors.  An  executor  cati- 
not  be  sued  as  sucli,  where  he  may  be  sued  in  his  own  right. 
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the  Defendants  could  not  plead  plene  admnisiraverunt.    1  Term      1789* 
Bep.B.B.6Q\.  ^^ 

The  three  last  counts  are  bad,  because  the  husband  and  wife  asainu 
cannot  join  in  an  action  on  any  of  the  promises  contained  in 
them,  nor  the  Defendants  be  sued  as  executors  on  those  pro- 
mises, neither  can  those  counts  be  joined  with  the  first,  sup- 
posing the  first  to  be  good  against  the  Defendants  as  executors. 
Of  this  the  Plaintiffs  were  sensible,  and  entered  b  Nolle  prosequi. 
But  a  Nolle  prosequi  is  not  to  be  allowed,  in  this  stage  of  the 
proceedings,  to  prevent  the  operation  of  the  demurrer.  The 
ground  of  a  demurrer  may  be,  an  union  of  incongruous  matter, 
on  which  the  Court  could  not  give  a  proper  judgment.  But 
if  the  objectionable  parts  be  withdrawn  by  a  Nolle  prosequi^  the 
demurrer  has  nothing  to  act  upon,  for  though  it  was  proper 
when  put  in,  it  is  rendered  nugatory  by  an  act  of  the  party^ 
whose  fiiult  made  it  at  first  necessary.  Part  of  the  Plaintiffs' 
allegation  remained  unanswered,  and  the  Defendants  are  put 
to  an  useless  expense.  If  this  may  be  done,  why  do  parties 
ever  move  to  amend?  Why  is  not  a  Nolle  prosequi  entered  on 
the  whole  declaration  ?  But  even  supposing  that  a  Nolle  pro^ 
sequi  may  be  entered,  as  in  this  case,  yet  it  is  here  irregular, 
being  by  attorney  and  not  by  the  Defendants  in  person,  Beecha's 
Case,  8  Co.  58.  Cro.  Jac.  21 1. 

But  the  husband  and  wife  cannot  join  in  the  three  last  counts^ 
because,  if  the  Defendants  have  received  money  to  the  use  of 
the  Plaintiffs,  the  husband  alone  is  entitled  to  it.  A  feme  covert 
cannot  assent  to  a  statement  of  accounts,  but  as  the  servant  of 
the  husband,  and  then  it  is  his  contract.  2  Black.  672.  1  Term 
Hep.  B.  R.  40.  Neither  can  the  action  be  maintained  against 
the  Defendants  as  executors  on  these  last  promises.  1  Term  Rep, 
jB.  R.  487.  suprd.  Either  the  first  count  charges  them  in  a  [111] 
wrong  character,  or  if  they  are  there  rightly  charged  as  execu- 
tors, that  count  is  misjoined  with  the  other  three,  on  which  the 
judgment  must  be  de  bonis  propriis.  In  every  point  of  view, 
therefore,  the  declaration  is  bad. 

Z>  BlanCf  Seijt,  on  behalf  of  the  Plaintiffi,  argued  that  at 
any  period  a  party  might  withdraw  any  part  of  the  pleadings^ 
leaving  enough  to  support  his  action,  for  which  one  cause  was 
8u£5cient.  The  Defendant  may  withdraw  such  of  his  pleas  as 
are  ill-founded,  provided  he  leaves  one  plea  good,  and  the  Court 
will  not  compel  him  to  go  on  to  an  erroneous  judgment.    So 
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1789.     where  the  parties  go  to  trial  after  verdict,  damages  may  be  M* 

vered,  the  judgment  entered  on  such  counts  as  are  good,  and 

agqiiut  a  remittitur  for  ttie  bad  ones,  on  payment  of  costft.  Where  a 
*'"'*^  Nolle  prosequi  ia  entered,  after  joinder  in  demurrer,  it  is  tip- 
ttonal  in  the  Defendant  either  to  proceed  or  withdraw  his  de- 
murrer, which  he  may  do  of  course  without  leave  of  the  Court, 
and  be  entitled  to  the  costs  of  the  demurrer:  but  if  after  notice 
of  a  Nolle  prosequi,  be  does  not  plead  over,  he  goes  od  volun- 
tarily with  the  demurrer.  As  to  the  Nolle  prosequi  being  eotered 
by  attorney,  unless  it  be  so  expressed,  the  Court  will  not  pre- 
sume it ;  in  the  case  in  Croke  James,  it  was  expressly  said  to  be 
by  attorney.  As  to  the  other  objections.  Lord  Mansfield  says, 
in  Atkins  v.  HiU,  that  the  Defendant  had  by  his  demurrer  ad- 
mitted that  he  has  sufficient  to  pay  the  legacy,  so  here  there  ii 
the  same  admission  by  the  demurrer.  Where  an  executor  pro- 
mises in  consideration  of  assets,  a  court  of  law  will  compel  the 
performance.  Alki/is  v.  HiU,  Cowp.  284.  Hawies  v.  Saunders, 
L  1  IS  ]  Cowp.  £89-  Lewis  v.  Levns(a),  tried  at  Nisi  prim  before  Lord 
Mansfield,  at  the  Sittings  after  7Vin%Term  1778.     The  next 

(a)  Leurii  v.  LeiBu,  admimstrator,  with  the  will  annexed.  Sttingi  at  Wal- 
mutter  alter  TVmi/yTenn,  ITTS. 

Auumpajt  aguDEt  an  administrator  with  the  will  annexed,  to  recarer  ■ 
legacy  of  4oo  guinea*,  given  to  the  PluntifT  bj  the  teUator. 

The  declaration  stated  that  one  TViobuu  Letaii  made  his  will,  and  afterwirdt 
a  first  and  second  codicil,  and  by  his  second  codicil  gave  to  the  Pluntiff  400 
guineas  to  be  paid  out  of  hii  India  bonds.  That  the  testator  died,  and  admi- 
niatration  with  the  will  and  codicils  annexed,  wai  granted  to  the  Defi>ndanL 
That  the  testator  was  possessed  of  India  bonds  to  the  amount  of  SOOOt  and 
of  goods  and  chattels  to  a  large  value;  all  which  /r^  bonds  and  goods  and 
chattels  came  to  the  hands  of  the  Defendant,  and  were  suf&cient  to  satisfy  all 
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objection  is,  that  the  husband  and  wife  could  not  jointly  sue.  1789. 
But  where  an  action  would  survive  to  the  wife,  there  she  must  ■ 
join  with  her  husband.  Here  the  legacy  would  survive  to  the  agaiiui 
wife,  not  having  been  reduced  into  possession  by  the  husband.  Bo^"*- 
If  the  husband  had  died,  she  might  have  claimed  it,  and  not 
his  representatives.  The  last  objection  is  equally  without  found- 
ation, namely,  that  executors  can  only  be  sued  as  such,  on  con- 
tracts made  by  the  testator.  They  are  liable  as  executors  for 
funeral  expences,  which  are  to  be  paid  before  debts  or  legacies. 
Though  the  legacy  in  question  was  not  a  debt  in  the  testator's 
life-time,  yet  it  was  a  charge  made  by  him  on  his  effects.  This 
was  a  qualified  promise  by  the  Defendants  to  pay  out  of  assets 
in  their  hands,  which  is  admitted  by  the  demurrer.  It  is  ob- 
jected that  they  promised  as  executors,  and  therefore  could  not 
be  sued  in  their  own  right.  The  case  of  King  v.  Thorn  shews 
that  executors  may  sue  as  such,  on  a  contract  made  after  the 
death  of  the  testator,  where  the  money  would  be  part  of  the 
assets ;  by  parity  of  reason,  executors  may  be  sued  as  such, 
where  the  money,  if  recovered,  would  be  deducted  from  the 
assets..  Barm  v.  Hughes^  7  Broom.  Pari.  Cas.  550(a),  proves 
that  though  an  executor  be  charged  personally  for  a  debt  of  the 
testator,  yet  judgment  will  be  De  bonis  testatoris. 

Marshall  in  reply.  There  is  no  instance  of  a  demurrer  being 
withdrawn,  and  the  party  entitled  to  his  costs,  as  a  thing  of 
course,  after  a  Nolle  prosequi.  The  Nolle  prosequi  was  clearly 
entered  by  attorney.  A  warrant  of  attorney  being  placed  at  the 
beginning  of  the  record,  the  parties  are  in  court  by  attorney  in 
all  the  subsequent  pleadings,  except  in  pleading  in  abatement^ 
when  it  is  expressed  that  the  party  pleads  in  his  own  proper 
person,  otherwise  it  is  error.  As  to  funeral  expences,  decency  [1131 
requires  them  to  have  a  priority.  A  man  cannot  be  charged  for 
a  legacy  bequeathed  by  him  during  his  life-time,  any  more  than 
he  can  have  an  heir  in  his  life-time :  the  original  cause,  there- 
fore is  not  in  him. 

Wilson,  J.,  observed,  that  in  the  cases  cited  of  Atkins  v. 
HiU^  and  Hashes  v.  Saunders^  the  question  was,  whether  execu- 
tors had  made  themselves  personally  liable,  in  which  an  aver- 
ment of  assets  was  necessary.  But  here  the  principal  question 
was,  whether  by  the  general  common  law,  an  executor,  as  such^ 
was  liable  to  be  sued  for  a  legacy,  in  which  case  it  would  be 

(a)  [7  T.  R.  360.  (n.)  S.  C] 

surplusage 
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1 789.  Eurplussge  to  allege  assets,  and  the  defendant  might  plead  plene 
*^~~  adminislravit.  This,  he  said,  being  a  question  of  great  import 
ogamM  BDce,  and  as  yet  undecided,  and  only  two  judges  able  to  at- 
tend (a),  they  meant  to  give  judgment  on  the  other  points  of  the 
cause,  according  as  they  should  find  them  upon  consideration. 
On  this  day,  Heath,  J.,  gave  judgment  as  follows : 
This  is  an  action  o  fassumpsit  brought  by  husband  and  wife 
against  executors  for  a  legacy  bequeathed  by  the  testator  to 
the  wife.  The  first  count  states,  that  the  defendants  were  liable 
as  executors  to  pay  the  legacy,  and  that  being  so  liable  they  pro- 
mised as  executors  to  pay  it.  The  second  count  is  for  money 
had  and  received  by  the  Defendants  as  executors  to  the 
Plaintiff's  use.  The  third  is  for  money  lent  to  them  as  execu- 
tors by  the  PlaiDltSs ;  and  the  fourth  is  on  an  account  stated 
between  them.  To  this  declaration  there  is  a  demurrer,  the 
causes  of  which  are,  that  the  Defendantsare  sued  as  executon, 
and  not  in  their  own  right,  and  that  there  is  a  misjoinder  of 
action,  some  of  the  causes  of  action  accruing  to  the  Pluntiffi 
jointly,  and  others  to  the  husband  alone.  The  Plaintiffi  have 
entered  a  nolle  prosequi  as  to  the  three  last  counts,  and  joined 
in  demurrer.  But  there  is  no  case  to  prove  that  in  this  stage 
of  the  proceedings  a  nolle  prosequi  can  be  entered,  and  as  it  ii 
certain,  that  no  experiment  of  this  kind  has  ever  been  made,  it 
affords  a  strong  argument,  that  it  cannot  be  made.  It  was  con- 
tended at  the  bar,  that  there  was  an  analogy  between  entering 
a  nolle  prosequi  in  this  state  of  the  pleadings,  and  severing  of 
issues  after  a  verdict ;  but  here  the  objection  is,  that  distina  and 
inconsistent  rights  of  action  are  joined  :  for  this  cause  there  u  a 
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part  for  the  three  last  promises,  which  are  on  general  money      1789* 
counts.     These  counts  are  also  such  as  would  make  the  De-      "^ 

Ross 

fendants  personally  liable,  and  with  which  they  could  not  be      agamtt 
charged  as  executors,  and  are  therefore  not  to  be  joined  with 
the  first. 

Here  are  then  several  counts,  in  one  of  which  the  husband  is 
entitled  in  right  of  his  wife,  and  on  the  others  in  his  own  right, 
but  he  is  joined  with  his  wife  in  all ;  the  Defendants  are  also  de- 
clared against  as  executors  in  every  count ;  but  the  latter  are 
such  as  can  only  make  them  personally  liable.  For  these  rea- 
sons therefore,  we  give 

Judgment  for  the  Defendants. 


Jackson  against  Vernon.  ^vTtX' 

^I^HIS  was  an  action  for  goods  sold  and  delivered,  in  which  a  ^^  ^^ 

verdict  was  found  for  the  Plaintiff,  subject  to  the  opinion  owner  oft 
of  the  Court,  on  the  following  case.  cutes  an  ofr. 

The  Plaintiff  was  a  rope-maker :  on  the  7th  of  February,  ^Jf^ 
1787,  and  the  22d  of  Juli/j  and  ist  of  August^  1788,  supplied  S'Vidiy 
the  ship  Three  Sisters  with  cordage  and  stores,  by  order  of  one  ^^^  ^^^ 
Palmer  the  owner  of  her,  without  the  knowledge  of  the  De-  datcanigM 
fendant.     On  the  6th  of  February^  1 787>  F aimer  gave  a  bond  to  perty  to  b^ 

which  deed 
ef  awignment  (tedting  that  the  bill  of  sale  was  for  the  better  weevarxng  a  mm  efmonejf  knt  by  B.toJi. 
and  also  reciting  a  bond  and  warrant  of  attorney  given  by  A.  to  B.  to  tecure  the  $aid  turn)  declares  that 
these  **  several  deeds  and  instrumenu  were  made  to  enable  B.  by  sale  of  all  the  things  comprised  in  them, 
to  raiae  the  sum  lent,  without  the  concurrence  of  A^  at  any  time  before  the  money  should  be  paid  off;  *' 
but  in  the  same  deed  there  is  a  covenant,  '*  That  upon  payment  of  the  money,  B,  shall  rC'^onoejf  to  A*^ 
but  so  as  not  to  prevent  B,  from  teUm^,  ^c.  at  any  time  before  the  fuU  paymentt  ^c."  Under  these 
conveyances^  B,  is  not  absolute  owner  of  the  ship,  but  only  mortgagee,  and  is  not  liable  fir  neceuariea 
jnmdedfir  the  th^,  before  he  takes  possession  (a). 

(a)  [The  authority  of  this  case  was  R.  &  M.  N.  P.  C.  1 99.  From  the  latter 

doubted  bv  Lord  Kenyon  in  Wetter^  cases    it    appears    that    registered 

^tU  V.  Diuet  7  T.  R.  31S.;  and  so  far  ownership  is  only  prima  fade  evi- 

as  it  is  founded  upon  J^o/on  v.  Jaquei^  dence  of  liability  to  repairs,  &c  sub- 

must  be  considmd  as  overruled  bv  ject  to  be  rebutted  by  other  evidence, 

WaUamM  V.  Botanguet,  1   Brod.  &  as  that  the  beneficial  ownership  has 


^.  238*     It  may  however  be  a  been  parted  with,  and  that  the  lesal 

question,  whether  the  decision  of  the  owner  has  ceased  to  interfere  in  the 
principal  case  is  not  supportable  on  management  of  the  ship.  The  ques> 
other  grounds,  viz.  that  tne  defendant  tion  in  such  cases  is,  **  were  the  re- 
was  not  liable  for  necessaries  pro-  pairs  &c.  done  or  the  eoods  supplied 
ydded  for  the  ship,  bv  the  order,  not  on  the  credit  of  the  legal  owner?" 
of  the  master,  but  of  a  third  person  But  now  see  the  new  Registry  Act,  4 
fthe  mortgagor);  see  Young  v.  Brarir  Geo.  4.  c.  41.  s.  45.,  by  which  mort- 
der,  8  East,  10.  Abbott  on  Shipp.  gagees  of  ships  are  not  to  be  deemed 
31  ;  and  Jenmngt  v.  Griffiths,  1  Ky.  owners,  except  so  far  as  may  be  ne- 
A  M.  N.  P.  C.  42.  Harrington  v.  cessary  to  render  the  ship  available 
Fyy,  S  Biogh.  179.    Cos  v.  Rcid,  i  for  the  payment  of  the  debt] 

the 
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the  Defendant  for  30001.,  conditioned  for  the  payment  of 
*1500/.  and  a  warrant  of  attorney  to  confess  a  judgment  thereon, 
which  was  accordingly  entered  as  of /fi/irry  Term  1787*  On 
the  same  day,  Palmer  executed  an  absoltUe  bill  of  sale  of  the 
ship  to  the  Defendant,  in  consideration  of  1500/.  paid  by  tlie 
Defendant;  and  also  a  deed  of  assignment  of  various  articles 
of  personal  property,  and  among  them  a  policy  of  insarance  on 
the  ship,  icmards  pmfment  and  satisfaction  of  the  sum  of  150(V. 
thai  day  lent  and  advanced  to  him  by  the  Defendant,  which  deed 
of  assignment  further  recited,  "That  whereas  to  the  intent  and 
"  purpose  of  better  securing  to  the  Defendant,  the  said  priocipsl 
*<  sum  of  1500/.  and  the  interest  thereof,  Palmer  had  by  deed* 
**  poll  bearing  date  therewith  bargained,  sold,  assigned,  coih 
"  veyed,  and  assured  to  the  Defendant  the  said  ship  or  vested 
«  3^  to  hold  to  him,  his  execntors,  administrators  and  asngai 
**  absclutely,  and  the  stud  Palmer  had  likewise  entered  into  s 
**  bond  of  equal  date  therewith,  in  the  sum  of  $0001.  conditioned 
*<  for  the  payment  of  1500/.  and  interest,  and  had  also  at  the 
•(  same  time  executed  a  warrant  of  attorney  for  better  securii^ 
"  the  same,  and  then 

"  That  indenture  further  witnessed,  and  it  was  coTeoaBtect 
*>  4:c.  that  the  said  several  deeds  and  instruments  were  so  eie- 
"  cuted  by  the  said  Palmer,  for  tlie  purpose  of  enabling  the  De- 
"  fendant,  his  heirs,  executors  or  administrators,  either  by  pubtie 
*'  sale  or  private  contract,  to  sell  and  dispose  of  the  several  raattas 
"  and  things  therein  respectively  comprised,  or  other  the  effects 
"  of  the  said  Palmer,  and  thereby  to  raise  and  pay  the  said  am 
"of  15001.  so  lent  and  advanced,  ^c.  and  the  interest  thereof 
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**  it  was  thereby  also  declared  and  agreed,  that  nothing  therein     1789. 

**  contained  should  prevent  the  Defendant^  Jrom  selling  and  abso^     ' 

<<  ItUely  disposing  of  all  and  every  the  said  premises^  matters^  and     agamu 
**  things  therein  before  mentioned^  at  any  time  previous  to  thejidl    "**"®** 
**  payment  of  the  said  sum  of  1500/.  with  interest j**  S^c.  . 

On  the  SO/A  of  Jtdy^  1 788,  Palmer  assigned  the  freight  to 
the  Defendant. 

On  the  1th  of  August,  1783,  the  Defendant  took  possessiofi  of 
the  ship,  and  received  the  freight  due  to  the  owner. 

On  \\\e22Aoi  August,  1788,  the  Defendant  sold  the  ship, 
and  gave  an  indemnity  to  the  purchaser  against  all  demands  on 
her  prior  to  that  date. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
Defendant  was  liable  to  pay  for  the  cordage  and  stores  furnished 
by  the  Plaintiff,  subsequent  to  the  bill  of  sale,  and  deed  of  as- 
signment and  defeasance,  of  the  6th  oi  February,  1787? 

Cockell,  Seijt.,  on  behalf  of  the  Plaintiff.  A  tradesman  who 
supplies  a  ship  with  necessaries,  has  a  treble  security.  1.  The 
person  of  the  master.  2.  The  ship  itself.  3.  The  person  of 
the  owner ;  to  either  of  which  he  may  resort  for  payment.  Here 
the  Defendant  was  complete  owner,  from  the  6th  of  February, 
1787,  at  which  time  the  bill  of  sale  was  executed.  It  was  not 
necessary  that  the  Plaintiff  should  know,  at  the  time  of  furnish- 
ing the  stores,  4^.  who  were  the  owners.  He  bad  given  credit^ 
specifically  to  the  ship,  and  generally  to  the  owner,  who  was 
liable  as  soon  as  known,  because  all  these  materials  being  for 
the  use  of  the  ship,  the  owner  must  receive  benefit  from  them. 
Rich  v.  Coe,  Cowp.  636.  Farmer  v.  Davies,  1  Term  Bep.  B.  JR. 
108. 

Bond,  Seijt.,  on  the  part  of  the  Defendant,  argued  that  he  was 

not  owner,  but  only  mortgagee  of  the  ship,  when  the  goods  in 

question  were  furnished ;  the  deed  of  defeazance  making  void 

the  bill  of  sale^  upon  payment  of  the  money  owing.     It  is  a  rule 

of  law,  that  a  mortgagee,  whether  of  goods  or  land,  is  not  liable 

to  debts  or  other  incumbrances  of  the  mortgagor,  till  he  comes 

into  possession.     Here  the  Defendant  took  possession  of  the 

ship  for  the  first  time,  on  the  7th  of  August,  1788  ;  and  then 

only  began  to  be  liable  as  owner.     So  a  mortgagee  of  lands  out 

cyf  possession,  is  not  entitled  to  rent  reserved  in  a  beneficial 

lease.     Eaton  v.  Jaques,  Dough  438.  and  Walker  v.  Beeves  there 

cited.     There  is  no  substantial  difference  between  a  mortgage 
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1789.     of  real  and  of  personal  property ;  the  only  rariation  is  in  tbe 

JicuM     tnode  of  proceeding  in  •court*  of  law  and  equity.     In  both,  die 

agahai      intent  of  the  parties  is  consulted ;  as  &t  iaw,  the  mortgagee  may 

71    I>are  possession,  and  a  legal  title  till  repayment  of  the  money, 

■o  in  equity  the  mortgagor  may  redeem :  though  the  ceremonies 

ere  difierent,  the  essence  of  the  contract  is  the  same :  but  a*  the 

morrgagee  is  not  entitled  to  the  profits  before  he  is  in  posaessicn, 

neither  ought  he  to  be  liable  to  incumbrances,  for  "  Qui  taitit 

"  commodum,  sentire  debet  et  oma",  Ckinnery  y.  Blaekbunu{a), 

S.S. 

(a)  Chmnery  v.  Blecibume,  B.  R.  Eut,  94  Gto,  S. 
General  indebitatui  attamptii  for  freight  of  goods. — Plea,  general  iMDe^- 
Verdict  for  the  Plaintiff,  mbject  to  the  opinion  of  the  Court  on  a  ca«e  wtick 
ttated,  that  by  an  indenture  of  alignment  dated  January  4,  1TS3,  Xoinf 
Merryfidd,  in  consideration  of  11G6'.  18j.  which  he  oived  to  the  PlaintiC  n- 
ngned  to  her  the  ship  B.  ^e,  in  which  indenture  there  wai  a  covenant  fraa 
the  Plaintiff  to  re-auign  the  aaid  ship,  <)■«.  to  JIfrrrjt/ffU,  on  payment  of  Il«t 
with  lawful  interest,  on  or  before  the  lOth  of  Nmxmber  then  nest  efttmi|; 
that  at  the  time  of  the  execution  of  the  deed,  the  ihjp  wai  in  the  Riitt 
Thamei,  and  afterwardi  tailed  to  PorUmoiUh,  and  continued  there  dH  At 
middle  of  March  following,  in  the  poateidon,  and  under  the  command  of 
J.  £.,andthBt  the  Phun  tiff  did  not  then  take  pouetuon :  that  JUfrrj^/CeUaa- 
Tigated,  viclualled,  and  manned  the  ship,  as  owner  thereof,  at  hi*  own  ezpcnce 
and  ritque,  both  from  England  to  Antigua,  and  on  her  return  from  dioMa : 
that  Merryfield  at  Antigua,  gave  the  command  of  her  to  captain  DrytJJe,  wA 
tent  her  to  England,  with  orders  to  iJie  c^tain  to  addrew  hinuelf  to  Mtmtt, 
Dmiop,  oi  Jjoadon,  merchants,  who  were  to  sell  her  according  to  the  direo- 
tians  contained  in  a  letter,  in  which  letter  Menyfield  also  said,  "  Mn.  £!■>■ 
"  nery  has  a  demand  agunst  me  for  near  1300^.  sterling,  which  I  hope  to  nmt 
"  shortly  to  you,  or  Mrs.  Merryfield,  lo  as  to  pay  her" ;  that  Hessrt,  AmJy 
being  applied  to  w  <^nsigne«,  lent  two  turns  of  S0(,  to  c«[tt«in  Drytdale,  4^ 
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B.  B.  Pasch.  M  Geo.  3.  Nor  can  the  Plainti£P  charge  the  ship 
itself  with  this  demand.  Though  by  the  civil  law,  necessaries  ad- 
vanced for  a  ship  are  a  charge  on  the  bottom,  jet  in  our  law  it 
is  otherwise,  the  credit  being  given  to  the  personal  security  of 
the  owners ;  except  the  ship  be  in  a  foreign  port,  in  which  case 

intermediate  rents,  grovang  due  after  the  mortgage,  though  before  he  takes 
possesion.  Mou  v.  Gailimore,  Dougl.  266.  Freight  is  as  incident  to  the 
ownership  of  a  vessel,  as  rent  is  to  that  of  land :  as  the  Plaintiff  pays  all  his 
expences,  she  is  entitled  to  all  gains.  This  is  to  be  considered,  as  between 
■tortgagor  and  mortgagee;  though  a  set-off  between  the  Defendant  and  the 
mortgagor,  or  an  attachment  of  the  debt  in  London,  might  have  made  a  dif- 
ference, if  they  had  existed. 

Chambre  for  the  Defendant — This  is  a  contract  by  a  third  person,  not  for 
the  benefit  of  the  Plaindfi;  who  cannot  therefore  recover  in  her  own  name. 
It  bears  no  analogy  to  rent  issuing  out  of  land,  which  is  incident  to  the  re- 
vernon.  The  cause  of  action  arises  on  a  personal  contract,  not  on  the  ship 
ks^.  A  mortgagee  cannot  recover  rent  received  from  the  mortgagor.  Here 
the  mortgagor  has  been  in  the  enjoyment  of  the  whole,  and  the  cargo  was 
delivered  before  the  mortgagee  had  any  claim.  The  mortgagee  surely  cannot 
bring  actions  against  a  vendee  of  the  mortgagor  for  any  supply  of  goods,  ^c. 
There  could  be  here  no  set-off  between  the  mortgagor  and  his  creditors,  if 
the  mortgagee  be  permitted  to  bring  this  action.  If  the  mortgagee  takes  the 
benefit  of  the  contracts  of  the  mortgagor,  he  ought  also  to  be  liable  for  any 
losses  that  might  happen,  which  is  not  contended.  If  MerryfiM  had  become 
a  bankrupt,  his  assignees  would  have  been  entitled  to  the  fireight*  The 
Plaindff  paid  the  wages,  Sfc,  merely  to  get  possession  of  the  ship,  discharged 
of  any  lien  there  might  be  upon  it. 

hord  Mansfield.— The  justice  of  the  case  struck  me  forcibly  at  first,  as  be- 
tween the  mortgagor  and  mortgagee :  but  the  mortgagor  is  no  party ;  the  action 
is  brought  after  the  mortgage,  against  a  person  who  contracted  with  the 
mortgagor.  This  action  must  be  founded  on  the  idea,  that  the  mortgagor  in 
possession  is  the  servant  and  agent  for  the  mortgagee,  which  is  not  the  case. 
Till  tbe  mortgagee  takes  possession,  the  mortgagor  b  owner  to  all  the  world ; 
he  bears  the  expences,  and  he  is  to  reap  the  profits. 

AsHHUBST,  J. — If  the  voyage  had  proved  unprofitable,  could  the  mortgagor 
have  recovered  against  the  mortgagee  the  expense  of  the  outfit  ?  Yet  this 
most  have  been  the  case  if  the  mortgagee  were  entitled  to  the  profits. 

BuLLEB,  J^ — ^If  the  mortgagor  be  consided  as  agent,  be  must  be  so  through- 
out, and  then  the  mortgagee  would  be  answerable  for  every  loss,  damage,  4^. 
Thepaymentsby  the  Plaintiff  were  voluntary,  to  get  possession  of  the  ship 
free  firom  any  liens,  and  are  at  most  but  evidence  of  the  mortgagee's  pos- 


Pottea  to  the  Defendant  (a). 

ton  V.  PanonSy  8  Taunt.  407.  Ctae 
V.  Davidson,  5  M.  &  S.  79.  Affirmed 
on  error,  2  Brod.  &  B.  579]. 

the 


1789. 

Jacxsoh 

ogointt 

Vmiioy. 


(a)  [But  it  is  now  settled  that  the 
assignee  of  a  ship  is  entitled  to  the 
freight,  although  he  roust  sue  for  it 
in  the  name  of  the  assignor.    Morn- 
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1769-      the  captain  is  allowed  to  hypothecate,  and  the  necessaries  ad*- 
jAccnoa     ^*nwi>  create  a  lien  on  the  ship  itself.     SaUc.  34,  Jiatin  v. 
agaiiut      Ballan.    2  P.  Wms.  367i  Watkinson  v,  Bemadiston{a). 
v»aoii.         Cockell  replied,  that  nothing  had  been  adduced  to  shake  the 
authority  oi Rich  v.  Coe,  which  was  decisive  on  this  point.  He 
also  urged,  that  Defendant  was  actual  owner  of  the  ship  hy 
virtue  of  the  bill  of  sale,  and  had  a  right  to  sell  iminediately, 
not  an  interest  becoming  absolute  at  a  future  time :   that  the 
deed  of  defeasance  was  a  distinct  conveyance,  and  related  to 
other  property.     But  even  if  the  Defendant  were  only  mort- 
gagee by  virtue  of  those  deeds,  yet  he  had  reduced  the  ni<Mt- 
gage  into  possession  by  having  the  freight  assigned  to  htm :  be 
might  also  have  recovered  on  the  policy  assigned  to  him  if  a 
loss  had  happened. 

HxATH,  J.  {b)^fii  we  bolh  agree  in  opinion  on  this  question, 
[  1 19  ]  and  have  no  doubt,  it  would  be  wrong  to  put  the  parties  to  the 
expense  of  a  second  argument.  This  is  an  action  for  goods 
sold  and  delivered  for  the  use  of  the  ship  Three  Sisters,  and 
the  question  is,  whether  the  Defendant  be  such  an  owoer  as  is 
liable  for  the  payment?  Palmer  on  the  6th  of  February^  1 787* 
executed  a  bill  of  sale  to  him,  and  on  the  same  day  another  deed, 
reciting  the  bill  of  sale,  with  a  defeasance. 

It  has  been  argued,  that  this  is  not  a  mortgage  i  but  though 
it  is  not  in  the  modem  form,  yet  it  is  like  an  antient  mortgage 
by  deed  absolute,  with  another  deed  of  defeasance ;  do  day  i^ 
pnyment  and  reconveyance  is  mentioned,  because  Vernon  the 
Deffndnnt  insisted  on  hnving  a  right  to  sell  the  ship  when  he 
pleased,  on  account  of  the  insolvency  of  Palmer.    From  the  ns- 
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Walker  v.  Reeves^  and  Chinnery  v.  Blackbumcj  are  in  point  to     1789. 
shew,  that  the  mortgagee,  out  of  possession,  is  not  answerable 
for  the  contracts  of  the*  mortgagor. 

Wilson,  J. — The  only  question  is,  whether  the  conveyance 
to  Vernon  were  absolute,  or  only  by  way  of  security?  No  one, 
I  think,  who  reads  these  deeds,  can  have  any  doubts  of  its  being 
a  mere  mortgage  for  a  loan  of  money.  Here  is  a  bond  for  SOOO/. 
conditioned  for  the  payment  of  1500/.  lent  by  Vernon  io  Palmer i 
a  warrant  of  attorney,  and  judgment  entered  on  it;  then  a  con- 
veyance of  the  ship  by  a  bill  of  sale,  in  consideration  of  the 
same  sum  of  1500/.  and  as  a  farther  security,  a  deed  of  assign- 
ment with  a  defeasance  annexed.  In  this  deed  of  assignment 
there  is  no  covenant  for  a  reconveyance,  because  as  an  addi- 
tional security,  Vernon^  the  Defendant,  stipulated  for  a  power 
to  sell  the  ship,  at  any  time,  without  further  leave  from  Palmer. 
It  was  understood  hy  Palmer  to  be  merely  a  pledge  for  the  money 
due,  as  he  contracted  for  freight,  after  the  conveyance  to  Ver-^ 
nons  for  if  that  conveyance  had  been  absolute,  he  could  not 
properly  make  a  contract  for  freight  On  the  7th  of  August^ 
Vernon  takes  possession,  till  which  time,  Palmer  was  the  pos-  [  IM  ] 
sessor,  subject  to  VernorCs  claim,  who  was  not  liable  till  he  bad 
actual  possession.  The  owners  of  a  ship  are  liable  for  furniture 
and  necessaries,  because  they  receive  the  immediate  benefit  of 
the  freight,  and  it  is  for  that  reason,  the  contracts  of  the  captain 
are  binding  upon  them,  he  being  their  agent  or  servant.  But 
the  cases  which  have  established  this  to  be  law,  do  not  affect  a 
mortgagee  not  in  possession,  who  cannot  be  considered  as  an 
owner,  nor,  as  such,  entitled  to  the  freight  The  case  of  Chin- 
nery V.  Blackbume  was  decided  on  the  ground,  that  as  a  mort- 
gagee out  of  possession,  was  not  liable  to  the  charges  of  the 
ship,  so  he  was  not  entitled  to  the  freight. 

Postea  to  the  Defendant. 


Frost  against  Evles  and  Jaques. 

I^I^OTION  to  set  aside  proceedings  for  irregularity,  the  name 
of  the  Filazer  not  being  on  a  common  capias.     But  the 
Court  held  the  proceedings  regular,  the  addition  of  the  Filazer's 
name  hot  being  necessary. 

Rule  discharged  with  costs. 
VOL.  r.  K  Bond^ 


Monday, 
Pe6.  OCA. 

It  is  not  ne- 
cessary to 
add  the  name 
of  the  Fi- 
lazer to  a 
corooHiD  co- 

JM0I. 
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Bond,  Serjt,,  for  the  Plaintiff,  and  Adair,  Serjt,  for  th«  De- 
fendant. 


Tuti-iay  Amdehson  against  Hayman. 

Ftb.  10!*. 

AiMd^sroan  HTHE  Plaintiff  was  a  wooHen  ilrnper  in  London,  and  employed 

A^wen  ■■-   Q„g  V.iffin  as  a  rider  to  receive  orders  from  his  customera 

St  the  re-  '  in  ihe  country.     The  Defendant  meeting  with  Biffin  at  Deii, 

c^ti^fl  dssireJ  him  to  write  to  the  Plaintiff,  reqnesting  him  to  sapply 

who  Mvs,  tlie  DtfeiKl ant's  son  (who  traded  to  the  fVesl  Indies)  with  what- 

liellvery^  "/  cvcT  goods  lie  Hiiglit  waiit,  on  his,  the  Defendants  credit,  and  at 

miibiboHnd  j],    same  time  said,  "  L'se  ni\'  son  well,  charge  hlni  ns  low  as 

fir  Vie  pay.  ■'  '  o 

tarntofihe  '*  possible,  nnd  I  •will  be  bound  for  the  payment  of  the  money,  as 
Z''sZi'{r  "./'"■  "^  800/.  or  1000/."  Biffin  accordingly  wrote  to  the  Plain- 
mow."  tiff  tiie  following  letter,  "  Mr.  Hai/man  of  this  town  says  his 
miienf  A.  "  BOH  k!!!  Call  on  you  and  leave  orders,  and  be  lias  promised 
nni  being  in  (,  ^^  j^  g^g  y^y  pmd,  if  It  amouiits  to  1000/.,  Mr.  JViUiam 
Toidby  ihe     "  Pilchrs  was  also  present  as  a  witness." 

frSudsi'nt  '"  ^-  ^*  "  •3^"'  **"■  12months  credit,  and  pay  in  6  or  8 
■ppear  tbai  (f  jnnnths,  expects  discount  in  proporlion."  Soou  afler,  the  son 
^ven  !*'!(.  received  jroods  from  the  PluiniifFlii  (he  amount  of  Soo/.,  which 
s'fni"'  were  deli verrd  to  him  in  consetjiience  of  the  ahovemeniioned 
^•l2l]    order  from  the  father.     The  son  was  debited  iri  (he  PlaindlTs 

bonks,  and  being  applied  to  for  pnymcnl,  wrote  an  answer  to  the 

FlainiifF  a«  follows: 

"  Viiiir  favour  of  the  27ih  past  has  been  forwarded  tome 

"  from  Ostend  by  my  clerk,  in  answer  to  which,  I  can  onlysay, 
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paid  to  the  use  of  the  Defendant,  6th.  Goods  sold  and  delivered      1789* 
to  the  son,  on  a  promise  by  the  Defendant  to  see  the  Plaintiff  ^^^^^^^ 
paid^  to  the  amount  of  800/.     7th.  Same  promise  on  a  quantum      against 

Hatmak. 

meruit. 

Plea  general  issue.  Mr.  Justice  Heathy  who  tried  the  cause, 
directed  the  jury  to  consider,  whether  the  Plaintiff  gave  credit  to 
the  Defendant  aloney  or  to  him  together  with  his  son;  that  in  the 
former  case,  they  should  find  a  verdict  for  the  Plaintiff;  in  the 
latter,  for  the  Defendant ;  being  of  opinion,  that  if  any  credit 
was  given  to  the  son,  the  promise  of  the  Defendant,  not  being  in 
writing,  was  void  by  the  statute  of  Frauds.  A  verdict  was  found 
for  the  Defendant. 

A  rule  was  obtained  to  sliew  cause,  why  this  verdict  should  not 
be  set  aside,  and  a  new  trial  granted. 

Against  this  rule,  Bomly  Serjt.,  relied  on  the  case  ofMatson  v. 
Wharaniy  2  Term  Rep.  B.  R.  80. 

On  behalf  of  the  rule,  Le  Blanc  and  Runnington^  Segts.,  said 
that  in  Matson  v.  Wharam  the  undertaking  was  collateral, 
but  here  it  was  direct,  the  original  credit  being  given  to  the 
Defendant ;  and  cited  the  cases  of  Birlcmyr  v.  Darnell^  1  Salk. 
27.  and  Mormbrey  v.  Cunningham^  mentioned  in  Jones  v.  Cooper^  [  122  ] 
Cowp.  228. 

But  the  Court  were  clearly  of  opinion  that  this  promise,  not 
being  in  writing,  was  void  by  the  statute  of  Frauds,  as  it 
appeared  from  the  evidence  of  the  letter  oiHayman  the  younger, 
that  credit  was  given  to  him,  as  well  as  to  the  Defendant. 

Rule  discharged. 


_  % 

Griffin  against  Eyles,  Warden  of  the  Fleet.         Tues^, 

^  '  Feb.  lOUu 

rrHE  Plaintiff  havincr  in  Michaelmas  Tejfvwlast,  recovered  judg-  An  ittoroey 
nient  against  the  Defendant  for  2j2/.  5s.  5d.  in  an  action  f^JigtSlof 
of  debt  for  liie  escapcof  one  JaqueSy  (a  prisoner  charged  in  execu-  co«t«,  on 
tion  at  the  suit  of  the  Plaintiff),  sued  out  nji.fa.  directed  to  the  tJ^^  the 
sheriff  of  Surrey^  who  made  a  levy,  to  that  amount,  on  the  De-  »^«iff  "n^er 
lendants  goods.     Soon  after,  the  Defendant  gave  notice  to  the  tion  on  a 
sheriff,  to  retain  the  money  levied,  slating  that  he  should  make  "SScSreredby 
an  :ipf)lication  to  the  Court  to  bet  aside  the  proceedings  for  irre-  *"«  client, 

and  is  en- 
titled to  have  it  [Miid  over  to  him,  notwithstanding  the  sheriff  has  had  notice  from  the  party  against 
whom  the  execution  issued  to  retain  the  money  in  his  hands,  and  that  the  court  would  be  moved  to  set 
aside  the  Judgment  for  irregularity ;  and  notwithstanding  a  docket  has  been  struck  agaihst  the  client 
'         '      a  bankrupt. 

K  2  gularity. 
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giilarily.  On  the  receipt  of  this  notice,  the  sheriff  refbsed  to 
pay  ihe  money  to  the  PlalntifTs  attorney,  who  demanded  it.  In 
consequence  of  whicli,  the  attorney  obtained  a  rule  to  shew 
cnuse  why  the  sheriff  should  not  pay  to  him  the  money  in 
question,  with  interest,  from  the  time  it  was  levied,  on  an  affi> 
davit,  whicli  stated,  amongst  other  things,  that  the  whole  sum 
was  due  to  him  for  his  bill  of  costs,  as  attorney  for  the  Plaintiff; 
viz.  pnrt  for  the  debt,  for  which  Jaqites  was  taken  in  execu- 
tion, (which  was  the  amount  of  costs  taxed  in  an  action  brouf^t 
by  Jaques  against  the  present  Piaintilf  in  the  Exchequer,}  and 
the  remainder  for  the  costs  taxed  in  Ihe  action  in  this  cwirt 
against  Ei/les  for  the  escape  of  Jaques. 

Af^ainsUherale  Adair  and  Rwinington,  Serjts.,  urged,  that  the 
sherilf  had  done  right  In  retaining  the  money,  Ijecause  a 
docket  liad  been  struck  against  the  Plaintiff,  who,  aEter  be  re> 
covered  judgment,  became  a  bankrupt. 

Bondy  Serjt.,  in  support  of  the  rule,  relied  on  thecasesof  7^ 
vin  V.  Gibson,  3  Atk.  720.  and  Welch  v.  Hole,  Dough  226  (a). 

On  the  authority  of  these  cases,  particularly  of  the  last,  the 
Court,  after  consideration,  made  the 

Rule  absolute  with  costs, 
leaving  out  that  part  which  respected  interest  for  the 
money;   and    said,    that    the    circumstance  of   ibt 
docket  being  struck,  was  Immaterial. 

(a)  [fi3B.  Edit.  1790.] 
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IM 


ature  {a)f  as  the  Plaintiff  bad   the  whole    of  the   term, 

after  that  in  which  issue  was  joined,  to  proceed  to  trial 

id  therefore 

Discharged  the  rule  with  costs. 

rbere  were  other  days  appoint-  entitled  to  judgment,  as  in  case  of  a 

'  sittings  in  the  terra,  after  the  nonsuit,  if  he  had  waited  till  the  end 

f  February.     Qutsre,  whether  of  the  term  before  he  made  his  mo- 

sfendant  would  not  have  been  tion  ? 


1789. 

Baker 
against 

NEW3fAlf» 


rOLLIOTT   against  OgDEN.  Tuesday 

Feb,  lOM. 

SBT  on  bond,  dated  New    Yorkj  October  10,   1769,  for  A.^ndB. 
fOOOZ.  of  current   money  of  the   province   of  New    York  ^^f^n^of 
^orik  America^  being   2250/.   of  lawful   money  of  Great  the  United 

States  of 
"^«  America, 

ea,  after  Oj/er^  (by  which  it  appeared  that  the  Defendant,  ^*"'*^  ^^^^ 
Richard  Morris^  and  Lewis  Morris  were  jointly  and  severally  colonies  of 
d,)  1st.  Richard  and  Lewis  Morris  solverunt  post  diem.    2d.  ^^,^°aJd'be- 
ndant  solvit  post  diem,    3d.  That  at  the  time  of  makin]g  the  fore  the  war 
writing  obligatory,  the  PlaintifiF,  Richard  Morris,  Lewis  tween°the 

two  coun- 
tries, B,  ex- 
ecutes a 
bond  to  A. 
During  the 

the  said  sum  of  money,  &c.  being  due  and  unpaid,  &c.  and  ^ar,  alter 
Plaintiff  then  residing  at  New  York,  then  being  one  of  the  tionofindel 
ed  States  of  America,  by  a  law  of  the  State  of  New  Ytrrh,  P*"^"^  ^y 

^     ^  'the  Con- 

r'as  ipso  facto  attainted  of  the  offence  of  adhering  to   the  gress,  both 
ies  of  the  said  State  of  New  York,  and  all  and  singular  the  S'^ntedT 

their  pro- 
fonfiscated,  and  vested  in  the  respective  States,  of  which  they  were  inhabitants,  by  the  legislative  acts  of 
States,  and  a  fund  provided  for  payment  of  the  debts  of  B,  A,  may  mairdain  an  action  on  the  bond 
t  B,  in  England.  The  several  acts  of  attainder  and  confiscation,  bdng  passed  by  Sovereign  In^ 
Unt  States,  do  not  disable  A,  from  suing,  nor  exempt  B,  from  being  sued  in  England,  Neither 
good  plea  in  bar  of  an  action  at  law,  that  an  ample  fund  was  provided  out  of  the  efiects  of  B,  for 
inment  of  his  debts,  to  which  A,  migfit  and  ought  to  have  resorted,  and  beenjKod,  though  it  may  be 
nd  for  relief  in  equity  (a). 


Hs,  and  the  Defendant,  were  severally  and  respectively 
)ns  residing  within  the  United  States  of -4/wmcflr,  and  *  con- 
jd  so,  &c.  till  after  the  22d  of  October  1779,  that  on  that 


[This  judgment  was  affirmed  by 
!ourt  of  K.  B.  on  a  writ  of  error, 
30  Geo.3,  2  T.  R.  B. R.  726.  but 
"ounds  difierent  from  those  on 
1  the  Court  of  C.  P.  had  pro- 
id  ;   the  Court  of  K.  B.  holding 
iie  acts  of  confiscation  passed  in 
everal  states  of  North  America 
the  declaration    of  independ- 
and  before  the  treaty  of  peace, 
liich  this  country  acknowledged 
independence,  were  to  be  con- 
ed as  a  nullity  in  the  Courts  of 
here.    The  judgment  of   the 


Court  of  K.  B.  was  affirmed  in  Dom,    [  *  1 24  ^* 

Proc.  25  Feb.    1792.    See   4  Pari. 

cases  (sto.)  111.  and  the  note  there; 

see  also  the  case  of  Dudlei/  v.  FoUioit, 

E.   30   Geo.  5.    3  T.  R.  B.  R.  584. 

where  the  Court  of  K.  B.  having  no 

doubt  on  the  law,  and  thinking  that 

it  would  lead  to  improper  discussion, 

would  not  permit  the  question  to  be 

argued.    See  Doe  d.  Thomas  v.  Ack' 

lam,  2  B.  &  C.  779.   Wolff  y.  Oxholm, 

6  M.  &  S.  92.,  see  also  QiUn  v.  Keefe, 

pott,  vol.  ii.  p.  555,] 

estate, 
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tttate,  both  real  and  personal,  held  or  claimed  In/  him,  on  the  SSd 
of  Octolxr  1779  vias  forfeited  to  and  vested  in  the  people  of  New 
York,  which  said  law  of  the  snid  State  of  New  York,  from 
thenceforth  hitherto  hath  been,  and  still  is,  in  full  tbrce  and 
effect,  and  that  the  said  writing  obligatory,  and  all  the  mone; 
due  thereon,  became  and  was,  and  from  thenceforth  hitherto 
hath  remained  and  continued,  and  still  isforfcited  to,  andvested 
in  the  people  of  the  said  State  of  New  York,  &c. 

4th.  That  at  the  time  of  the  making  the  said  writing 
obligatory,  the  abovementioned  parties  were  resident  within  the 
United  States  of  America,  that  the  Defendant  was  bound  only 
as  a  surety  for  the  said  Richard  and  Lewis  Morris,  that  the 
Defendant,  at  the  said  time,  &c.  was  resident  in  the  State  of 
New  Jersey,  then  being  one  of  the  United  States  of  America,  and 
in  possession  of  real  and  personal  property,  more  than  stj^ient  to 
pay  the  said  sum  of  4000/.  and  his  other  debts,  that  on  the 
2d  of  January  1779)  being  so  possessed,  &c.  he  was  attainted 
according  to  the  laws  andstatutes  of  the  saidState  of  New  Jersey, 
of  adhering  to  the  enemies  of  the  said  State,  and  thereby  aU  Ait 
real  and  personal  estate,  within  the  said  Stale  of  New  Jersty,  vu 
forfeited  to,  and  vested  in,  the  said  Stale  of  Nevi  Jersey  for  ever; 
that  it  was  provided  by  the  said  State  of  New  Jersey,  that  the 
property  of  the  Defendant  so  forfeited  to,  and  vested  in  the  said 
Stale,  was  in  the  first  place  made  liable  to  the  payment  of  all  kit 
debts,  and  demands  against  him;  that  in  consequence  of  hii 
attainder,  all  his  property  was  seized,  which  at  the  time  of  the 
seizure  was  more  than  sufficient  to  pay  the  said  sum  o/'400O/.  and 
all  his  other  debts;  that  after  his  attainder,  the  Plaintiff" wis 
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was  not  one  of  the  United  States  of  America^  but  was  one  of  his      1789. 
Majesttfs  colonies  in  America,  then  in  open  rebellion  against  his    p^J"J^, 
Majesty,  &c.  General  demurrer  to  the  4th  and  5th  pleas.  agaimt 

Rejoinder, — Issue  joined  on  the  1st  and  2d  pleas.  To  the 
3d  replication,  that  before  the  making  of  the  said  law  of  the 
State  of  New  York,  in  the  3d  plea  mentioned,  to  wit,  on  the 
4ih  of  Jnli/j  1776,  the  several  colonies  in  America  (mentioning 
them  all  by  name,  and  among  them  New  York  and  New  Jersey) 
separated  themselves  from  the  government  and  crown  of  Great 
Britain,  and  united  themselves  together,  and  were  by  the  people 
of  the  said  respective  colonies  in  Congress,  declared  and  made 
free  and  independent  states,  by  the  name  and  style  of  the  United 
States  of  America,  and  to  have  full  power  to  do  all  acts  and 
things  which  independent  states  of  right  may  do ;  that  on  the 
3d  of  September,  1783,  by  the  definitive  treaty  of  peace  and 
friendship,  made  and  signed  at  Paris  on  that  day,  between  his 
Majesty  and  the  said  United  Slates  of  America,  his  Majesty 
acknowledged  the  said  United  States  of  America  to  be  free,  so- 
vereign, and  independent,  states,  and  treated  with  them  as  sucli; 
and  by  the  said  treaty,  the  several  la'jcs  which  had  been^  made, 
and  passed  by  the  legislatures  of  the  said  respective  states,  after 
their  declaration  of  independence,  for  the  confiscation  of  the 
property  of  persons  within  the  said  respective  states,  were  re- 
cognized and  admitted  to  be  valid;  and  that  before  the  making 
of  the  said  law  of  the  State  of  New  York,  to  wit,  on  the  4-111 
of  July,  1776,  and  from  thence  continually  hitherto,  the  said 
United  States  became,  and  were  divided  from  his  Majesty's  do- 
minion and  government,  and  absolutely  independent  thereof, 
and  that  long  before,  and  at  the  time  of  making  the  said  law  of 
the  said  State  of  Nira?  York,  and  from  thence  hitherto,  the  people 
of  the  said  state  have  exercised,  and  still  do  exercise,  sovereign- 
ty, legislation,  and  government,  within  the  said  State  of  New 
York,  separate  and  distinct  from  the  legislation  and  government 
of  Great  Britain,  and  that  the  said  law  of  the  said  State  of  New 
York,  from  the  time  of  the  making  thereof,  hitherto  hath  been  [  126  ] 
and  still  is  in  full  force  and  effect,  &c. 

Joinder  in  demurrer  to  the  4th  and  5th  pleas,  &c. 

Surrejoinder. — That  by  the  treaty  of  peace,  the  said  several 
laws,  &c.  were  not  recognized  and  admitted  to  be  valid,  &c. 

Rebutter. — That  by  the  first  article  of  the  treaty,  his  Bri- 
tannic Majesty  acknowledges  the  said  United  States  to  be  free, 

sovereign 
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sorereigii  and  independent  States,  and  treats  with  them  as  such: 
that  by  the  5th  article  of  the  treaty,  it  was  agreed  between  bis 
Majesty,  and  the  United  States  of  America,  that  the  Congress 
should  earnestly  recommend  it  to  the  legislatures  of  the  re- 
spective Slates,  to  provide  for  the  restitution  of  all  estates, 
rights,  and  properties,  which  had  been  contiscoted,  belonging 
to  real  British  subjects,  and  ako  the  estates,  rights,  and  pro- 
perties, of  persons  resident  in  districts  in  the  possession  of  bis 
Majesty's  arms,  and  who  had  not  borne  arms  against  the  said 
United  States ;  and  that  persons  of  any  other  description,  should 
have  free  liberty  to  go  to  any  part  of  any  of  the  thirteen  United 
States,  and  therein  remain  twelve  months  unmolested  in  their 
endeavours  to  obtain  restitution  of  such  of  their  estates,  rights* 
and  properties,  as  might  have  been  confiscated ;  that  Con- 
gress should  aUo  recommend  to  the  several  States  a  reconu- 
deration  and  revision  of  acts  and  laws,  &c.  and  should  alio 
earnestly  recommend  to  the  States,  that  the  several  estates, 
rights,  and  properties,  of  such  last-mentioned  persons,  should 
be  restored  to  them,  they  refunding  to  any  persons,  who  might 
be  thei),  at  the  time  of  making  the  said  treaty,  in  possession, 
the  bnna^de  price  (where  any  had  been  given)  which  such  per- 
sons might  have  paid  in  purchasing  the  said  estates,  rights,  or 
properties,  since  the  confiscation,  &c.  and  that  no  persons  who 
then  had  any  interest  in  confiscated  lands,  either  by  debtt  or 
otherwise,  should  meet  teith  any  impedime^it  in  the  prosecution  (^ 
their  Just  rights,  that  the  Plaintiff,  at  the  time  of  making  the 
said  law  of  the  State  of  New  York,  and  of  the  signing  the  de6- 
nitive  treaty,  was  resident  in  a  district  in  the  possession  of  his 
M.V;t'stv's  arms  within  the  Stnte  of  Ncxu   York,  and   had  not 
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Seijt^  for  the  Plaintiff,  lind  LeBtanc^  Seijt.,  for  the  Defendant,     1789* 
and  a  second  time  in  the  present  term,  by  Lawrence^  Serjt.,    .^~^ 
for  the  Plaintiff,  and  Adair^  Scrjt,  for  the  Defendant.     The      agahut 
arguments  on  the  part  of  the  Plaintiff,  were  in  substance  as  fol- 
low:— 

The  two  material  questions  which  arise  on  these  pleadings 
are,  1.  Whether  under  the  circumstances  of  this  case  the  Plain- 
tiff had  a  right  to  sue;  2.  Whether  under  those  circumstances, 
the  Defendant  was  liable  to  be  sued  in  England  on  a  bond 
made  in  America? 

The  first  question  may  be  resolved  by  considering  the  effect  of 
the  act  of  attainder  and  confiscation  passed  against  the  Plaintiff 
by  the  State  of  New  York;  the  second,  by  considering  the  ef- 
fect of  the  like  acts  of  the  State  of  New  Jersey^  passed  against 
the  Defendant.  Now  these  acts  having  been  made  by  persons 
who,  at  the  time  of  making  them,  were  subjects  in  open  rebel- 
lion, must  have  been  at  that  time  void.  If  they  were  allowed 
to  be  valid,  it  would  follow  that  the  acts  of  rebels  are  binding, 
in  proportion  to  the  violence  of  their  rebellion.  Laws  can  only 
bind  those  who  are  subject  to  them ;  but  no  one  can  be  legally 
subject  to  the  acts  of  rebels.  Although  in  this  country,  the 
protectorship  of  Cromwell  continued  many  years  in  possession 
of  sovereign  authority,  yet  it  was  necessary  at  the  Restoration, 
to  pass  a  law  (a)  expressly  to  confirm  such  proceedings  of  the 
commonwealth,  as  were  thought  proper  to  be  confirmed,  all 
others  being  void,  having  been  made  by  rebels.  An  usurped 
power  can  make  no  valid  laws,  as  long  as  efforts  are  made,  to 
reduce  those  who  usurp  it,  to  obedience.  Continued  efforts 
were  made  by  Great  Britain  to  bring  America  to  submission, 
long  after  the  acts  in  question  were  passed.  It  is  laid  down  by 
P^^^^^Kffifi)y  that  "  If  the  constitution  of  a  state  be  altered 

by  an  unjust  rebellion,  the  liberty  thus  usurped,  continues  so 

long  unlawful,  as  the*  rightful  prince  shall  labour  to  reduce 
*'  the  rebels  to  obedience,  or  at  least,  shall  by  solemn  declara^^  [  128  3 
"  tion  prote3t,  and  preserve  his  right  over  them."  The  De- 
fendant does  not  indeed,  in  his  rejoinder,  insist  on  the  sovereign 
authority  of  the  State  of  Nem  York,  at  the  time  of  passing  the 
law  against  the  Plaintiff,  but  relies  on  the  subsequent  treaty  of 
peace  to  confirm  that,  together  with  the  other  laws  of  attainder 
and  confiscation.     But  the  treaty  could  not  have  this  effect. 

(«)  IS  Car.  2.  c.  12.  (b)  Lib.  7.  c.  7.  t.  5. 

It 
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It  coDid  not  mean  to  ratify  those  acts  which  were  done  by  the 
Americans  in  a  slate  of  rebellion,  and  at  a  time  when  ihii 
country  was  labouring  to  reduce  them  to  obedience;  it  takes 
notice  of  such  acts,  but  does  not  imply  a  retrospective  con- 
firmation of  them.  But  supposing  the  design  of  the  treaty  had 
been  to  confirm  them,  yet  the  king  had  no  such  power.  The 
crown  cannot  ratify  acts  of  violence,  without  the  consent  of  the 
subject,  expressed  by  passing  a  law  for  ihat  purpose.  The  so- 
vereign of  a  state  may  abandon  such  of  his  subjects  as  he  a 
un^le  to  protect  or  govern,  but  he  cannot  deprive  them  of  the 
legal  rights  of  that  society  into  which  they  originally  entered: 
be  cannot  force  them  to  submit  to  the  authority  of  another 
state,  yalel,  liv.  1.  c.  18.  s.  193.  Ptiffimdorff,  lib.  8.  c.  5.  s.  9-  So 
in  the  present  case,  the  king  had  no  power  to  confirm  the  at- 
tainder of  loyal  subjects  of  his  government,  made  while  the; 
were  under  the  protection  of  Great  Britain,  to  vest  their  pro- 
perty in  the  American  States  by  ratifying  the  confiscation  of  it, 
nor  to  deprive  them  of  the  benefit  of  their  personal  remedies 
and  engagements.  If  this  bond  therefore  had  been  actually 
seized  by  the  people  of  New  York,  it  could  not  have  been  con- 
tended that  the  Plaintiff's  right  of  action  was  taken  away  by 
the  seizure  la&Ae,  Jiagrante  bello,  and  before  any  acknowledg- 
ment of  the  lawfulness  of  the  power  making  it;  but  as  the  bond 
was  not  seized,  as  it  was  never  divested  out  of  him,  and  as  he 
is  BtUl  possessed  of  it,  clearly  no  principle  of  law  can  prevent 
bis  suing  upon  it  in  England.  He  could  not  have  brought  an 
action  in  America,  being  there  proscribed,  and  therefore  had 
not  his  choice  of  a  double  remedy.     But  admitting  the  legality 
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nction;  thb  right  wds  personftl  atid  transitoty,  it  continued  in  1769. 
him  as  long  as  the  bond  remained  in  his  possession  unsatisfied,  t^TZl 
and  was  not  divested  by  any  Hituation,  in  which  tiie  property  of  againu 
the  Defendant  was  placed.  The  PlainlifFis  not  stated,  in  this  °'**^' 
plea,  to  have  been  guilty  of  any  offence;  the  Defendant  relies 
on  his  own  treason  against  the  State  of  New  Jersey,  Now  ad- 
mitting his  attainder  and  the  confiscation  of  bis  effects  to  be 
legal,  the  object  of  those  acts  was  punishment,  not  reward,  to 
distress,  rather  than  to  favour.  They  did  not  mean  to  prevent 
a  creditor  from  bringing  a  personal  action,  or  to  destroy  any 
contract  made  by  him  with  the  Defendant.  Care  was  taken, 
in  the  first  place,  that  his  debts  should  be  paid,  but  if  he  be 
suffered  to  avail  himself  of  this  defence,  the  design  of  thed6 
laws  of  Nem  Jersey  will  be  inverted ;  the  debtor  will  receive 
the  benefit  of  them  by  avoiding  the  payment  of  a  just  debt,  and 
the  creditor  will  be  deprived  of  a  provision,  expressly  made  in 
his  favour.  A  proscribed  American  is  not  entitled  to  greater 
privileges  than  any  other  British  subject.  There  is  no  ground 
in  the  law  of  England  to  exempt  an  attainted  person  from  his 
engagements ;  though  he  be  legally  dead  to  every  other  purpose, 
he  is  alive  to  that  of  being  sued,  and  may  be  served  with  pro^ 
cess  for  debt  while  in  prison,  though  his  whole  estate  be  con- 
fiscated ;  otherwise  he  would  have  a  privilege  which  the  law 
never  intended.  Hawk.  P.  C.  b.  2.  c.  36.  5.  5.  A  bankrupt  for- 
feits the  whole  of  his  property,  but  would  be  liable  to  be  sued, 
if  it  were  not  for  the  provisions  of  a  positive  statute.  But  the 
Defendant  farther  insists,  that  his  forfeited  property  was  more 
than  sufficient  to  discharge  this,  with  his  other  debts,  and  to 
that  fund,  the  Plaintiff  might,  and  ought  to  have  resorted. 
Supposing  this  to  be  true,  it  is  not  a  bar  to  the  present  action; 
it  shews  only  that  the  Plaintiff  had  another  remedy,  but  does 
not  take  away  his  right  of  choosing  which  t*emedy  he  would 
pursue :  it  can  be  no  defence  at  law,  whatever  it  may  be  in 
equity.  Bannister  v.  Trussell,  Cro.  Eliz.  516.  Hornby  v.  Hoid-^ 
ditckf  Andr.  40.  Houlditch  v.  Misty  1  P.  Wms.  695.  Kempe  t  ^^^  ] 
▼.  Antilly  9,  Browne  1 1 .  Wright  v.  Nuttt  in  Cane.  Jan.  23. 
1788  (a).  But  in  fact,  th^  fund  set  apart  for  the  payment  of 
the  Defendant's  debts,  was  not  solvent  to  the  Plaintiff,  who 
was  proscHbed.  He  brings  his  action  here,  to  obtain  that 
Mtia&ction  of  which  he  Was  deprived  in  America.    AH  circuM- 

(a)  ^nOepoiL  135. 
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stances  of  hardship  must  be  laid  out  of  the  case.  Both  partie* 
have  been  unfortunate,  neither  delinquent.  But  if  a  question 
could  be  made,  whether  in  a  situation  equally  distressful,  ti 
person  who  had  lent  money  should  lose  it,  or  one  who  had  been 
a  surety  for  the  repayment,  should  recede  from  his  engagement, 
it  must  clearly  be  decided  in  favour  of  the  lender;  every  prin- 
ciple of  justice  requirini^  ihat  the  rights  of  contract  should  be 
preserved  free  from  violation. 

Lord  J-oughborough  mentioned  the  case  of  Ramsey  v.  Mac- 
donald,  Foster's  Rep,  61.  as  having  determined  the  point,  that 
an  attuinted  person  is  liable  to  be  sued  in  a  civil  action. 

On  behalf  of  the  Defendant,  it  was  contended,  that  the  se- 
veral acts  of  attainder  and  confiscation  passed  in  America,  were 
the  acts  of  sovereign,  independent  States,  and  ought  to  be 
esteemed  valid  when  brought  judicially  before  the  Court.  The 
argument  drawn  from  the  previous  rebellion  of  those  States, 
and  the  passage  cited  from  Puffendorff  on  that  head,  is  only 
applicable  to  that  sort  of  rebellion,  in  which  the  people  take 
arms  against  the  Sovereign  for  a  redress  of  grievances,  but  do 
not  separate  from  the  etat%  and  cause  a  dissolution  of  govern. 
meiit.  Admitting  the  authority  of  Vately  that  citizens  of  a 
free  state  may  withdraw  themselves,  oaA  oi  Ptiffendorff",  that  a 
Sovereign  cannot  bind  his  subjects  by  giving  up  part  of  bii 
dominions,  yet  in  this  case  the  record  expressly  states,  that 
both  the  Plaintifif  and  Defendant  remained  inhabitants  of  the 
respective  States  of  Nem  York,  and  Nem  Jersey;  by  this  (h^ 
acquiesced  in,  and  were  amenable  to  the  laws  of  those  States. 
So  when  the  native  of  any  foreign  country,  owing  alliance  to 
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of  antecedent  independence.  That  independence  must  be  dated      1789. 
from  the  declaration  of  the  Congress ;  no  other  period  can  be     — — 
fixed  for  its  commencement.    The  State  of  America  then  being     agaxna 
independent,  had  a  right  to  affect  by  their  laws,  all  persons      Ood«k. 
resident  within  them.     The  States  of  New  York  exerted  that 
right,   by  inflicting  pains  and  penalties  on  the  Plaintiff,  by 
which  they  deprived  him  of  his  civil  capacity,  and  rendered 
him  unable  to  bring  any  action.     One  effect,  among  others,  of 
an  act  of  attainder,  is  to  create  a  personal  disability  to  sue  in 
courts  of  justice.     But  admitting  that  the  Plaintiff  was  under 
no  personal  incapacity  to  bring  an  action  in  England^  by  the 
penal  laws  of  a  foreign  state,  yet  the  subject-matter  of  this  suit 
was  divested  out  of  him,  and  absolutely  vested  in  the  people  of 
New  York,    All  his  property  was  taken  from  him  by  the  act  of 
confiscation.     Mere  possession  of  th&  bond  without  the  right, 
is  not  sufficient  to  support  an  action.     If  a  bankrupt  possessed 
of  a  bond,  brings  an  action  upon  it,  possession  is  not  sufficient 
evidence  of  right ;  it  is  a  common  plea  in  bar,  that  the  right  of 
action  was  divested.     The  system  of  bankrupt  laws  savours  of 
a  penal  nature,  and  in  no  country  more  than  in  Holland  ;  but 
the  bankrupt  laws  of  Holland  are  allowed  to  take  effect  here, 
as  divesting  all  property  out  of  the  bankrupt,  and  vesting  debts 
due  to  him  in  England  in  the  curators  or  assignees  in  that 
country  (a) :  they  have  been  often  admitted  in  the  Court  of  the 
Mayor  of  London^  in  cases  of  foreign  attachment,  and  were  re- 
cognized in  Chancery,  in  the  case  of  Solomons  v.  Ross^  1764  (i). 

[Lord 

(a)  [See  Smith  v.  Buchanan,  I  East,  6.  Sill  v.  Wortwick,  post,  665.] 

(b)  Solomons  v.  Ross,  in  Cane.  26  January,  1764,  before  Mr.  Justice  Bar 
ikurst,  who  sat  for  Lord  Chancellor  Korthington  *. 

Messrs.  DeneufviUes  merchants  and  partners  at  Amsterdam,  corresponded 
vi'ith  Michael  Solomons  and  Hugh  Ross,  merchants  in  London,  On  the  18th 
o£ December  1759,  the  DeneufvUles  stopped  payment;  on  the  1st  o£  January 
1 760,  the  chamber  of  desolate  estates  in  Amsterdam  took  cognizance  thereof, 
and  on  the  next  day  they  were  declared  bankrupts,  and  curators  or  assignees 
appointed  of  their  estates  and  effects.  On  the  20th  of  December  1759,  Ross, 
who  was  a  creditor  of  the  bankrupts  to  the  amount  of  near  5000/.  made  an 
affidavit  of  his  debt  in  the  Mayor's  Court  of  London,  and  attached  their  monies 
in  the  hands  of  Michael  Solomons,  who  was  their  debtor  to  the  amount  of 
1200/.    On  the  8th  of  March  1760,  Ross  obtained  judgment  by  default  on 

*  [See  the  comments  on  this  case  post,  691.  vol.  ti.  p.  407.] 
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[Lord  Loughborough  said,  in  this  part  of  the  arf^mneDt,  that 
he  was  counsel  in  the  case  of  Solomons  v.  Ross,  which  was  de- 
cided 


the  attadnnent,  end  thereupon  a  writ  of  execution  issued  Bgwnit  MiiAad 
Sohmaiu,  who  woi  taken  in  execution,  but  btiag  unable  to  pa;  the  I90al 
give  SoM  hii  note  pajiable  in  a  month ;  on  which  Sou  caused  tatiifaction  ta 
be  entered  on  the  record  of  the  judgment. 

A  few  days  after,  one  hrael  Solomotu,  nho  had  a  power  of  attomej  &oa 
the  curators  to  itct  for  them  in  England,  filed  a  bill,  niaking  htroielf  ind 
the  curatora  Plaintifls,  praying  that  the  Defendant  Midtael  Solomotu  might 
account  with  them  for  the  efiecta  of  the  bankrupt*  which  were  in  hii  hand^ 
might  paj  and  deliTer  the  uunc  avet  to  Itriul  SoIoihotu  for  the  use  of  the 
curators,  and  be  restrained  from  paying  or  delivering  them  over  to  Sua. 

Michael  Soiomotu  then  filed  a  bill  by  way  of  interpleader,  praying  an  in- 
junction, and  that  be  might  be  at  liberty  to  bring  the  ISO(V.  into  court.  Hw 
money  was  accordingly  paid  into  the  Bank,  in  the  name  of  the  accountant- 
general,  pursuant  to  an  order-of  the  Court. 

The  decree  directed,  Mer  alia, "  That  the  itock  purchased  with  the  moatf 
"  paid  into  the  bank,  should  be  trauifcrred  to  Itrael  Solomoni,  for  the  tat^ 
"  of  ike  creditort  of  the  bankrvpU,  and  (hat  Soil  should  deliver  up  the  note 
**  jpTen  by  Michael  Solonioru  for  1 300/.  to  be  cancelled." 

Jollel  and  SeitveU  v.  Deponlhiru  aad  Baril,  in  Cane.  November  93,  1T69, 
before  Lord  Chancellor  Camden  '. 

The  DeneufaUet,  merchants,  at  Anulerdam  (but  not  the  same  as  thow 
Mentioned  in  the  preceding  case),  on  the  30th  of  Jtdy  1763,  stopped  ptf- 
ment.  On  the  Bth  of  October,  the  Plaintiff  were  appointed  curator*  of  Utek 
estate  *ud  effects.  At  the  time  when  the  DeneuJviUei  stopped,  and  woe 
declared  bankrupts,  they  were  indebted  to  Messrs.  Deponthien  and  Co.  mer- 
chants (X  London  in  1600/.  and  .Messrs,  Barii  and  Texier  were  indebted  to 
the  Deneujvillet  in  S13I/.  lei.  1  Id.  On  tbe  5th  of  January  1T64,  the  2fc- 
jwnMtfui  and  Co.  made  an  affidavit  of  their  debt,  and  on  the  19th  of  dnt 
month  attached  the  monies  of  the  Denevjviliei  in  the  bands  of  Barii  ^ 
Pending  tlic  ulliichincnt,  the  ciirutor^  filed  ibcir  bill  against  Depett- 
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cided  solely  on  the  .priDciple  that  the  assigiuaMnt  of  die  hmkr     |f8g. 
rnpts'  effects  to  the  carators  of  desolate  estates  in  HoUawif    ^ 
was  an  assignment  for  a  valuable  consideration,  and  therefore 
acknowledged  in  this  country,  agreeable  to  Captain  JVUsmi^s     ^^^^^'*' 
case  in  the  House  of  Lords.] 

But  supposing  the  Plaintiff  not  to  be  disabled  from  suing 
either  in  respect  of  his  person  or  his  property,  yet  the  De- 
fendant is  not  liable  to  be  sued  in  the  present  action.  Both 
parties  were  resident  citizens  of  America^  the  contract  between 
them  was  made  with  a  view  to  be  executed  in  that  country,  not 
in  this.  By  a  subsisting  law  of  the  State,  in  which  the  contract 

**  4  per  cent,  from  the  36th  of  Oclober  1764,  and  that  a  perpetual  injunction 
**  should  issue  against  DepontMeu  and  Co.  to  restrain  them  from  proceeding 
**  on  the  foreign  attachment.'^ 

It  appeared  from  the  proofs  taken  in  the  cause,  that  a  bankrupt's  effects, 
by  the  laws  of  Holland  vest  in  the  curators  only  from  the  time  of  their  being 
iqppomted,  and  not  by  relation  to  the  time  of  the  conunitting  the  act  of 
bankruptcy. 

NetMle  and  Another,  assignees  of  Grattan  v.  Oottingham  and  Houghion^  in 
Cane,  in  Ireland^  November  16,  1764  *. 

Orattan  a  merchant  in  London  was  indebted  to  CoUingham  a  merchant  in 
JJubUn  in  862/.  4<.  Id.,  and  the  Houghtons  were  indebted  to  Grattan  in  600/. 
On  the  27th  of  October  1 765,  Cottingham  made  an  affidavit  of  his  debt,  and 
commenced  an  action  in  the  Tholsel  Court  of  Dublin  against  Grattan,  and 
on  the  31  St  of  that  month  attached  the  monies  due  to  him  from  the  Hougktons, 
m  their  hands.  On  the  21st  of  November,  judgment  was  signed  by  default, 
and  on  the  9th  of  January  1764,  the  Houghtons  were  taken  in  execution  on 
a  Ca.  So,  who,  in  order  to  procure  their  discharge,  paid  Cottingham  600/.  the 
money  due  from  them,  and  1/.  19«.  i  Id,  costs. 

On  the  28th  of  October  1763,  a  commission  of  bankrupt  issued  against 
Grattan  in  England,  who  on  that  day  was  declared  a  bankrupt.  On  the 
lOth  of  November  1763,  his  effects  were  assigned  to  the  Plaintiffii'  assignees. 
On  the  16th  of  November  1764,  they  filed  a  bill  in  the  Court  of  Chancery  in 
Ireland,  against  Cottingham  and  the  Houghtons,  praying,  that  an  account 
might  be  taken  of  all  such  sums  of  money  as  had  been  received  by  Cotting" 
ham  from  the  Houghtons,  for  any  debt  due  by  them  to  Grattan  before  his 
bankruptcy,  and  that  interest  might  be  computed  thereon  from  the  times 
when  he  received  the  same  respectively,  and  that  he  might  be  decreed  to 
pay  what  should  be  found  due  to  the  assignees. 

As  thb  was  the  first  cause  of  this  kind  ever  decided  in  Ireland,  the  Lord 
Chancellor  called  in  the  assistance  of  several  of  the  judges,  and  after  great 
consideration,  with  the  approbation  of  the  judges  whom  he  consulted^  pro- 
nounced a  decree  in  favour  of  the  Plaintiffs,  and  ordered  Cottingham  to  pay 
them  the  money  which  he  had  received  of  the  Houghtons, 

Bui  see  CoMs  Bankrupt  Law,  243  and  244. 

•  [Vide  post,  vol.  ii.  p.  407.] 

was 
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1789.  was  made,  the  whole  property  of  the  Defendant  was  forfeited  to 
FoLumT  *'"'*  ^^*^>  subject  in  the  first  place  to  the  payment  of  his  debti. 
agnaut  An  ample  and  solvent  fund  was  provided  for  that  purpose,  (o 
""■  which  the  PlatntiS'  might  and  ought  to  have  resorted  for  satit- 
faction  of  his  demand.  This  stinds  on  the  record  admitted  by 
the  demurrer.  The  people  of  New  Jersey  were  trustees  for  the 
Plaintiff  with  other  creditors :  this  was  an  equitable  paymoit 
to  him;  in  equity  an  assignment  to  trustees  for  payment  of 
debts  being  quasi  payment.  The  Piaintiff  having  neglected 
to  make  use  of  the  provision  offered  him  in  America,'  is  pre- 
cluded by  his  negligence  from  having  an  action  in  England. 
Besides,  the  co-obligors  are  resident  in  America  and  amenable 
to  its  laws ;  as  they  could  not  plead  a  recovery  had,  nor  sue  oo 
([  134  "}  an  asslgment  made,  in  this  country,  neither  could  the  D^ 
fendant  have  any  action  over,  egninst  them.  Though  the  Plain- 
tiff therefore  sliould  recover  in  this  action,  the  Defendant  will 
he  deprived  of  his  remedy  over.  But  as  the  contract  was  made 
in  a  foreign  State,  the  laws  of  that  State  must  be  the  measure 
of  justice  between  the  parties.  The  reason  why  a  bankrupt 
would  be  liable  to  be  sued,  if  not  protected  by  a  positive  statntet 
is,  that  the  fund  arising  from  his  effects  is  not  sufficient  for  the 
payment  of  all  his  debts ;  it  is  not  an  ample,  solvent  fund,  like 
that  raised  out  of  the  forfeiture  of  the  Defendant's  property;  if 
the  creditors  be  satisfied  in  ioio,  the  commission  ia  set  aside. 
In  the  case  of  Bannister  v.  Jhissell  it  was  holden  that  a  mete 
attainder  of  felony  was  no  bar  to  an  action ;  neither  is  itocih 
tended  to  be  in  the  present  case.  An  attainder  at  common  lav 
does  not  prevent  the  attainted  person  from  ^ing  serred  with 
civil  process,  because  no  fund  is  set  apart  for  the  payment  of 
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not  made  use  of  those  means,  that  he  ought  upon  principles  of     If 89. 

Justice  and  equity,  to  be  prevented  from  pursuing  the  debtor  to 

harass  him  with  another  action.  Here  the  means  of  posses-  agaitut 
sion  are  admitted  on  the  record.  The  same  answer  may  be  ^^'^*^' 
given  to  the  case  of  Kempe  v.  AntiUy  ia  which  the  Chancellor 
delivered  a  similar  opinion.  Upon  the  whole  therefore,  on  the 
&ce  of  the  pleadings,  the  Plaintiff  is  reduced  to  this  dilemma; 
he  is  either  disabled  to  sue  by  the  matters  contained  in  the 
third  plea,  and  there  is  an  end  of  the  action ;  or  his  capacity  to 
sue  remaining,  it  appears  from  the  4th  and  5th  pleas,  ihat  an 
ample  fund  was  provided,  to  which  he  might,  and  ought  'to 
have  resorted  for  payment  of  his  debt,  but  to  do  which  he  of 
bis  own  laches  neglected.  In  either  case,  the  Court  will  pro- 
nounce judgment  for  the  Defendant. 

On  this  day,  the  following  judgment  of  the  Court  was  deli- 
vered by  Lord  Loughborough. 

It  is  unnecessary  for  me  to  state  the  pleadings  in  this  case  at  [13^] 
length,  as  the  only  two  material  questions  arise  on  the  third 
and  4tli  pleas.  The  third  plea  in  substance  is,  that  the  Plaintiff 
was  attainted  by  the  State  of  New  Yorky  that  all  his  estate  and 
effects  were  confiscated,  and  forfeited  to  the  people  of  that  State, 
and  that  in  consequence,  the  bond  in  question  and  all  the  money 
due  upon  it  was  forfeited  to  and  vested  in  them.  Now  there  is 
no  occasion  to  enter  into  a  discussion  of  the  matters  contained 
in  the  replication,  rejoinder,  sur-rejoinder,  or  rebutter,  for  ad- 
mitting this  act  of  the  State  of  New  York^  to  be  of  as  full  va- 
lidity as  the  act  of  any  independent  State,  which  the  Defendant 
contends,  and  which  it  certainly  was,  still  it  cannot  operate  as 
a  bar  to  the  Plaintiff's' demand  in  this  action  («)•  If  it  were  a 
bar,  it  must  either  be  in  respect  of  his  person,  as  disabled  to  sue, 
or  in  respect  of  the  subject-matter  of  the  suit.  It  was  admitted 
ia  the  argument,  that  by  the  criminal  sentence  of  attainder  of 
one  sovereign,  independent  State,  no  personal  disability  to  sue 
in  another  was  created ;  but  it  was  contended,  that  the  proper- 
ty of  this  bond  was  divested  out  of  the  Plaintiff  by  act  of  the 
law  of  that  country,  to  which  both  he  and  his  property  were 
subject  But  if  the  penal  laws  of  a  foreign  country  do  not  in 
themselves  import  a  personal  disability  to  sue'  in  this,  neither 
do  they  by  divesting  the  property  of  a  person  in  that  country, 

(a)  [See  Lord  fLenyoiCi  opinion,  contra,  on  this  part  of  the  case,  3  T.  R.  7J1.J 
VOL.  I.  L  take 
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178^.     take  awajr  his  rif^ht  of  action  in  England.     The  subject-matter 
J  oFthb  action  being  a  bond,  it  could  only  be  sued  for  according 

agaimt  to  the  laws  of  England  relating  to  bonds ;  supposing  therefore 
"""■  the  right  of  the  Plaintiff  to  be  gone,  that  could  not  be  set  up 
ID  bar  of  the  action,  which  must  be  brought  in  the  name  of  tbe 
present  Plaintiff  whoever  might  be  in  possession  of  the  bond, 
since  a  chose  in  action  is  not  assignable  at  law,  and  the  De- 
fendant could  not  plead  that  the  obligee  had  assigned  it.  I 
would  even  go  farther,  and  say,  a  right  to  recover  any  other 
specific  property,  such  as  plate  or  jewels,  in  this  country^  would 
not  be  taken  away  by  the  criminal  laws  of  another.  The  penal 
laws  of  foreign  countries  arc  strictly  local,  and  affect  nothing 
more  than  they  can  reach  and  can  be  seized  by  virtue  of  their 
authority ;  a  fugitive  who  passes  hither,  comes  with  all  his  tran- 
sitory rights ;  he  may  recover  money  held  for  his  use,  stock, 
obligations  and  the  like ;  and  cannot  be  affected  in  this  conntiy, 
by  proceedings  against  him  in  that  which  he  has  left,  beyood 
the  linTits  of  which  such  proceedings  do  not  extend. 

Tbe  other  question  arises  on  the  4th  plea,  which  states,  that 
[  J36  ]  the  Defendant  was  nttainted  by  llie  State  of  Nutd  Jersey,  thrt 
nil  his  estate  and  eSects  were  confiscated,  and  vested  in  the 
people  of  that  Slate,  and  in  the  first  place  made  liable  to  the 
payment  of  all  hia  debts;  tJiat  a  fund  was  raised  more  than  suf- 
ficient to  pay  them,  to  which  the  Plaintiff  might  and  ought  lo 
have  resorted.  Tin's  plea  has  the  same  tendency  with  the  Sri, 
to  prevent  the  Plaintiff  from  recovering;  but  llie  whole  amount 
of  it  is  a  ground  in  equity  for  relief  against  a  creditor,  who 
would  miike  an  oppreKsive  use  of  one  security  in  preference  lo 


T 
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t  TTie  Reporter  was  favmtred  with  the  following  Casej  cited  in  that      1 789. 

preceding^  of  Folliott  v.  Ogden.] 

Wright  against  ^VTT  and  Another(a).     In  Chancery, 

January^  23,  1788. 

HIS  was  a  motion  for  an  injunction,  upon  the  coming  in  of  I"  circunv. 
the  answer  of  one  of  the  Defendants,  to  restrain  them  from  tembiing  ' 
taking  ou(  execution  on  a  judgment  obtained  in  an  action  at  ^^*^^^^ 
law.     The  case  made  by  the  bill,  was  as  follows: —  case,  itwasa 

That  Sir  James  Wright^  deceased,  was  for  many  years  before  of  reffin 
and  in  the  year  1774,  and  from  thence  to  the  acknowledgment  ^"'^*  ^^^^ 
of  the  Independence  of  the  United  States  of  Amet-ica^  Governor  fund  was 
of  the  then  Province  of  Georgia^  in  North  America^  and  con-  o™the^^ 
stantly  resided  there,  till  the  troubles  in  that  country  com-  oftheau 
nienced ;  in  the  course  of  which  residence,  he  acquired  very  ^'°^  ^^ 
considerable  property  in  the  said  province,  consisting  of  plant-  *^»  ^"^  *^»« 
adons,  negroes,  cattle,  and  other  effects  on  his  *said  planta-  his  debts,  to 
tions;   that  in  the  course  of  manairinir  and  cultivatinir  the  said  ^^^.^  ^^^ 

'    ^  o     o  o  creditor 

plantation,  Sir  James  Wright  purchased  of  Miks  Brewton^  of  might  have 

South  Carolina^  certain  negro  slaves,  at  the  price  of  8802/.  5s.  ^!^f  which 

current  money  of  South  Carolina^  being  of  the  value  of  1300/.  ^«  ^^^^ 

sterling  or  thereabouts,  for  which  he  gave  the  said  Miles  Brew*  paid.    Ac 

ton^  his  promissory  note  payable  at  a  future  day.  cordnigiy^ 

That  the  disturbances  in  America  having  soon  after  com-  tion  wa^ 

menced,  and  the  persons  who  opposed  the  British  authority  §|^Cuurtof 

havinir  assumed  to  themselves  the  irovernment  of  the  said  pro-  Chancery  to 

g»  ^^  ,  ttr   '   J  II  1  1        prevent  exe- 

vince  of  Georgia^  Sir  James  Wrtghtj  and  the  other  persons  who  cution  frooi 
remained  loyal  to  Great  Britain,  were  obliged  to  fly  from  the  **'"*^  ^^®" 
said  province;    that  Sir  James  Wright  left  behind   him    the  judgment 
whole  of  his  property  to  a  considerable  amount,  and  amongst  anacdonTt 
the  rest,  the  several  slaves  which  he  had  purchased  as  aforesaid;  i^^  hy  such 
that  the  persons  who  on  that  occasion  assumed  the  Government,  (&). 
and  established  themselves  in  the  Province  of  Georgia,  in  the  [  *  137  ] 
month  of  March,  1776,  passed  an  act  of  assembly  in  the  State 
of  Georgia,  entitled,  ^^  An  act  for  attainting  such  persons  as  are 
**  therein  mentioned  of  high  treason,  and  for  confiscating  their 
^  estates  both  real  and  personal,  to  the  use  of  that  State,  for 
^  establishing  boards  of  commissioners  for  the  sale  of  such 
^  estates,  and  for  other  purposes  therein  mentioned,"  and  it  was 

(a)  [5  Br.  C.  C.  3S6.  S.  C]  And  see  the  case  of  Odwin  v.  Forhet, 

lb)  [Vide  CotHn  v.  Blane^  2  Anstr.      reported  by  J.  Henryi  Esq.  p.  160.] 
544.  Wright \. Smptcn^^W eiiey f  12%. 

L  2  thereby 
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1789-  thereby  enacted,  that  Sir  James  Wrightt  and  115  other  persons 
^^i^j^  should  be  attainted,  and  adjudged  guilty  of  high  treason,  and 
agwut  should  be  liable  to  the  Eeveral  penalties  therein  mentioned,  and 
that  all  [he  land  and  heritages,  debts,  goods,  and  chattels,  whit 
soever,  of  such  persona  within  that  State,  should  according  to 
the  several  estates  and  interests,  which  the  persons  so  attainted 
had  therein,  he  deemed, 'and  were  thereby  enacted,  and  de- 
clared to  be  in  the  real  and  actunl  possession  of  the  Govenn 
ment  thereof,  without  any  office  of  inquisition;  and  to  the  end 
that  all  the  estates  of  the  persons  thereby  attainted,  and  the  in- 
cumbrances thereon,  might  be  the  better  discovered  and  ascer- 
tained, and  that  the  same  might  be  applied  to  the  uses  of  the 
State,  it  was  enacted,  that  five  persons  should  be  appointed  in 
manner  therein  mentioned,  to  act  ns  a  board  of  commisstonen, 
for  each  county  within  the  said  State,  who  were  to  sell  all  the 
real  and  personal  estate  of  the  several  persons  named  in  tbe  said 
act,  and  the  monies  arising  by  such  sales  were  to  be  paid  mlo 
the  treasury  of  tbe  said  State,  and  that  all  persons  baviqg  anj 
[  133  3  demands  on  the  forfeits)  estates,  were  to  lay  their  claimt  be- 
fore the  Board  of  CommisKioners;  and  after  liquidating  all  sadi 
claims  on  the  said  forfeited  estates^  the  said  Board  of  Commii- 
sioncrs  was  to  ciiipowur  the  sliorlff  of  l!ie  county,  or  any  ptr- 
son  they  might  appoint,  to  sell  the  estates  of  the  attainted  per- 
sons, both  real  and  personal,  after  giving  thirty  days  at  lesit 
.ptihlic  notice;  anil  then  tu  sell  by  public  auction,  fur  the  mone]i 
of  that  Stnle  only,  and  to  the  inhabitants  being  acttiaUtf  cUisaa, 
and  residents  tif  and  ■j:'ithin  the  same;  and  the  persons  having  anj 
claims  ordemnndson  the  estates  of  tlic  attainted  persons,  were 
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educed  under  the  British  Government :  whereupon  Sir  James  1 789* 
Wght  was  ordered  to  return  to  the  said  Province,  and  resume  wbioht 
is  government  there,  which  he  accordingly  did  ;  that  upon  his  againti 
turn  to  the  said  Province,  he  regained  possession  of  his  planta- 
ons  and  hereditaments  within  the  said  State,  but  some  parts  of 
is  property  upon  the  said  plantation,  had  been  sold  under  the 
ithority  of  the  said  act  of  assembly ;  that  Sir  James  Wright 
mtinued  in  possession  of  his  government  until  the  month  of 
im^,  178^  during  which  time  he  continued  to  cultivate,  and 
reatly  improved  his  said  plantation  ;  that  his  Majesty's  troops 
racuated  the  said  Province  of  Georgia^  in  the  month  of  Ji#i^, 
r82,  and  in  consequence  thereof,  Sir  James  Wright  and  the 
her  persons,  who  had  adhered  to  the  British  interest  in  the 
ad  Province,  were  again  compelled  to  fly  from  it,  and  leave  all 
leir  landed  property  and  most  of  their  effects:  that  some  time 
!fbre  the  evacuation  of  the  Province,  the  inhabitants  in  xheAjhe- 
can  interest  declared  the  Province  of  Georgia  to  be  an  Inde- 
>hdent  State,  and  chose  from  time  to  time  a  house  of  assembly 
*  their  own,  as  the  legislative  body  for  the  said  State,  and  by  [  139  ] 
1  act  passed  by  the  House  of  Assembly,  on  the  4th  day  of  May 
782,  intitled,  <*  An  act  for  inflicting  penalties  on,  and  con- 
fiscating the  estate  of  such  persons  as  are  therein  declared 
guilty  of  treason,  and  for  other  purposes  therein  mentioned, 
reciting  the  former  act,  and  that  it  was  necessary  to  carry  the 
same  into  full  execution,"  it  was  enacted  that  Sir  James 
^rightj  and  many  other  persons  therein  named,  should  be  arid 
ere  thereby  banished  from  that  Statefor  ever,  and  if  they  return- 
]  to  that  State,  should  be  guilty  of  felony  without  ^benefit 
F  clergy,  and  that  all  the  estates  both  real  and  personal,  of  all 
le  said  persons,  with  all  debts,  dues,  and  demands  whatsoever 
ae  to  them,  should  be  confiscated  to  the  use  and  benefit  of  that 
late  :  and  the  monies  to  arise  from  the  sales  which  should  take 
lace  by  virtue  and  in  pursuance  of  that  act,  should  be  applied 
» such  uses  as  that  Legislature  should  direct ;  and  that  all  debts, 
"ies  and  demands,  due  or  owing  to  merchants,  or  others  reside 
fg  in  Great  Britain,  were  thereby  sequestered,  and  the  commis- 
oners  appointed  by  the  said  act  were  thereby  empameied  to  re-^ 
wer^  receive,  and  deposit  the  same  in  the  Treasury  of  the  said 
late  in  the  same  manner  as  debts  confiscated,  there  to  remain  for 
\e  use  of  the  said  State;  and  reciting,  that  there  were  several  Just 
aims  and  demands^  which  might  be  made  by  the  good  andfaithfiil 

citizens 


/ 
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f  789-     cilizfns  of  that  Slate,  and  others  of  the  United  Stales  of  America, 
~  against  the  estates  confiscated  btf  that  act,  it  was  enacted  that  aiy 

neaiim  persons  -aicll  affected  to  the  independence  of  the  United  Slates,  km- 
""■  ing  debts  ofxing  to  them,  jrom  the  persons  named  in  that  ad,  or 
who  hod  any  just  claim  in  lav  or  eqiiily,  against  any  of  such  am- 
Jiscaled  estates,  should  bring  his  claim  or  enter  his  action,  vuliin 
the  space  of  12  montlts  from  passing  of  that  act,  and  indefaidl 
thereof,  every  such  person  should  be  for  ever  debarred  from  deriv- 
ing any  benefit  from  the  same ;  tliat  the  act  then  proceeded  to 
direct  the  mode  in  which  such  creditors  were  to  proceed,  it 
their  option,  citlier  by  claim  before  the  commisHionen,  to  tiic 
end  (hot  the  Legislature  might  direct,  with  respect  to  such  cre- 
ditors, what  to  justice  should  appertain ;  or  by  action  at  law,  in 
which  case,  the  sum  recovered  by  verdict  was  to  be  paid  by  a  cer- 
tificate to  be  issued  by  the  fjovernor  or  commander  in  chief,  whtcb 
certificate  was  to  be  taken  in  payment  for  any  purchase  made  it 
the  sales  of  the  confiscated  estates ;  that  by  other  acts  of  the  said 
State  of  Georgia,  and  of  the  General  Congress  the  said  Sir  Jama 
[  140  ]  Wright  icas  rendered  incapable  of  suing  any  persot)  in  Georgia, 
or  any  other  of  the  United  States:  tliat  under  the  acts  of  confit- 
cation,  the  American  Government  of  the  State  of  Georgia,  seised 
and  took  possession  of  all  the  effects  of  Sir  James  Wright,  to 
the  amount  of  60,000/.  which  were  sold  for  the  use  of  the 
State ;  that  some  time  before  the  month  of  June  1 782,  the  said 
Miles  Brewlon  made  his  will,  and  thereby  appointed  Ciaria 
Pinkney  and  others  executors;  that  the  said  Charles  Pininty  sooo 
allerwards  died,  having  made  a  will,  and  thereby  appmoted 
his  son  Charles  Pinhney,ot South- Carolina,  and  &  member  of  the 
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• 

ministration  from  the  Prerogative  Court  of  Canterbury^  of  the  1789. 
goods  and  chattels  of  Miles  BrewtoUy  limited  until  his  original  vFi[i^ 
will  should  be  brought  in ;  and  in  that  character  commenced  an  agomtt 
action  at  law  against  Sir  James  Wrtghij  upon  the  said  promissory 
note,  and  got  judgment  in  such  action  bjr  default,  and  proceed- 
ed to  execute  a  writ  of  inquiry  of  damages,  but  before  the  said 
Joseph  Ntdt  entered  up  final  judgment,  in  the  said  action,  that 
is  to  say,  on  the  19th  day  of  November^  1785,  Sir  James 
Wright  died,  having  made  his  will,  and  appointed  the  Plain- 
tiffi  executors  thereof;  that  thereupon  the  said  Joseph  Nutt 
proceeded  to  revive  the  said  action  against  the  Plaintiffs  by  scire 
Jadasj  to  which  the  Plaintiffs  pleaded,  and  the  -said  Joseph 
Nuit  replied,  and  issue  was  taken  thereupon;  the  cause  was 
tried  on  the  4th  day  of  Jtdjf^  1786,  and  that  the  said  Joseph 
Nuit  recovered  a  verdict  against  the  Plaintiffs.  The  bill  then 
proceeded  to  charge  several  facts  to  shew,  that,  if  Miles  Brem^ 
ton^  or  the  said  Charles  Pinkney^  had  not  obtained  satisfaction 
for  the  said  debt  out  of  the  confiscated  effects  of  Sir  James 
Wright^  in  Georgia^  it  was  by  their  wilful  default j  that  they  [  14t  ] 
had  not  obtained  such  satisfaction :  and  the  said  Charles  Pink" 
ney  ought  to  resort  to  that  fund,  more  especially  as  Sir 
James  Wright  in  his  life-time,  was,  and  the  Plaintiffs  since  his 
death  were,  totally  unable  to  recoroer  any  of  such  confiscated  effects  ; 
the  bill  therefore  prayed  that  the  Defendants  Joseph  Nutt  and 
Charles  Pinkney^  might  deliver  up  the  said  promissory  note  to 
be  cancelled,  or  discharge  the  Plaintiffs  from  payment  of  the 
contents  thereof,  as  not  being  liable  in  equity  under  tlie  cir- 
cumstances of  this  case  to  the  payment  thereof:  but  in  case  the 
Court  should  be  of  opinion  that  the  Plaintiffs  were  still  liable 
in  equity  to  payment  of  any  part  of  the  contents  of  such  note, 
then  that  it  might  be  decreed  that  the  said  Defendants,  or  the 
said  Defendant  Charles  Pinkney^  ought  in  the  fii^st  place  to  seek 
satisfaction  for  the  contents  of  the  said  note,  out  of  the  confis- 
cated estates  and  effects  of  tbe  said  Sir  James  Wrights  and  that 
tbe  Plaintiffs  might  anSswer  only  so  much  thereof  as  could  not 
then  be,  or  could  not  before  have  been  obtained,  out  of  such 
confiscated  estates  and  effects,  and  that  an  account  might  be 
taken  for  that  purpose,  and  the  note  be  delivered  up  upon  pay- 
ment  of  what  should  appear  coming  on  that  account,  and  that 
an  injunction  might  issue  in  the  mean  time. 

To  this  bill  the  Defendant  Joseph  Nutt  put  in  his  answer; 

thereby 
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1789.      iBerclijr  acTmkted  tlie  eeveral  sets  of  Assembly,  and  proceed- 
";  ings  towards  the  confiscation  of  the  estates  and  effects  of  Sir 

airauut  James  WrigAt,  in  Georgia,  and  then  stated,  that  the  said  Charhs 
""•  Pinkney,  the  younger,  claiUning  to  be  the  personal  representa- 
tive of  ihe  said  Miles  Brewlon,  made  a  claim  of  the  said  sum  of 
8803/.  5s.  South  Carolina  currency,  with  interest  under  the  au- 
thority of  the  last  mentioned  act  of  Assembly,  against  Ihe  estatct 
aTid  effects  of  Sir  James  Wright,  which  were  seizetl  and  confiscated 
under  the  authority  of  the  said  act,  but  that  he  did  not,  as  was  be- 
lieved, procure  himself  to  be  admitted  a  creditor  of  the  said  Sit 
Jatues  Wright,  orupon  his  said  estate  and  c£Fects,  or  obtained  any 
order  for  the  payment  of  the  said  880S/.  5s.  currency,  or  had 
obtained  any  satisfaction  whatsoever,  tor  the  same  or  any  part 
thereof;  but  on  the  contrary,  that  such  claim  of  the  said  C^arits 
Pinkney  was  rejected  by  the  Commissioners  of  claims  against 
confiscated  estates,  and  that  the  Commissioners  entered  minutes 
of  their  refusing  such  claim,  in  their  books'  in  the  following 
words:  "  At  a  boartl  of  Commissioners  of  claims  against  the 
X.  142]  "  confiscated  estates,  held  at  Savannah,  in  the  State  of  Georgia, 
"on  the  19lh  day  of  December,  1783,  present,  the  Honoui^ 
"  able  Brigadier  General  M'lntosk,  president ;  the  Board  ha^ 
**  ing  taken  Into  their  consideration  an  account  preferred  by 
"  Charles  Pinkney,  Esq. ;  one  of  the  executors  of  Miles  Bre^ 
*■  toti,  Esq. ;  deceased,  by  his  attorney  James  Mossman,  agaiuit 
**  the  estates  of  Sir  James  Wright,  for  l$,iOOL  South  Caniina 
"currency,  and  also  an  account  against  the  estates  of  Johft 
**  Graham,  Sfc.  are  of  opinion,  that  as  the  late  Charles  Pint- 
"  ney  became  a  British  subject  and  resided  with  them  abore 
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of  attorney,  dated  the  «6th  day  of  May^*  1784,  whereby  the     1789. 
said  Charles  Pinkney^  constituted  the  Defendant  and  the  said     ^^J[^^ 
Robert  Norn's  his  attomies  jointly  and  severally  for  him,  and      agamu 
in  his  name,  and  to  and  for  the  proper  use  and  benefit  of  the 
said  Miles  Brewtofi*s  estates,  to  sue  for  and  recover  from  the  said 
Sir  James  Wright  all  such  sum  and  sums  of  money  as  were 
due  and  owing  from  him  to  the  estate  of  the  said  Miles  Brerth 
ton :  that  he  had  obtained  such  letters   of  administration  of 
the  goods  and  chattels  of  the  said  Miles  Brewton^  as  in  the  said 
bill  mentioned,  but  that  he  had  obtained  the  same,  as  being 
necessary  to  enable  him  to  recover  the  said  demand  against  thesaid 
Sir  Jennes  Wright^  for  the  benefit  of  the  estate  of  the  said  Miles 
BrewtOHj  and  apply  the  money  made  payable  thereby^  in  discharge 
of  a  debti  due  from  such  estates  of  the  said  Miles  Brewtou,  to  hini 
the  Defendant;  and  that  when  the  said  Charles  Pinkney  re- 
mitted the  said  promissory  note  to  the  Defendant,  he  directed  the 
Defendant  to  obtain  payment  thereof  from  Sir  James  Wright 
and  to  retain  thereout^  in  respect  of  the  debt  due  from  the  estate    [  143  3 
of  the  said  Miles  Bremton  to  the  Defendant,  the  sum  of  1400Z. 
sterling;  that  in  October^  1784,  he  applied  to  Sir  James  Wright 
for  payment  of  the  money  due  on  the  said  note,  amounting  to 
1 3,263/.  25.  9<f.  currency,  or  1894/.  145.  8</.  sterling ;  that  in 
the  coarse  of  three  following  months,  he  had  several  conferences 
with  the  said  Sir  Jizf7i^5  Wright  jOn  the  subject  of  the  said  demand, 
who  did  not  deny  the  same  to  be  justly  due,  but  requested  to  have 
time  to  advise  with  his  friends  on  the  subject  of  the  said  debt,, 
concerning  which  he  informed  the  Defendant  he  intended  to 
apply  to  Parliament  for  relief,  and  that  the  Defendant  accord- 
ingly indulged  Sir  James  Wright  with  time,  until  the  9th  of 
Jamiaryy  1785,  when  the  Defendant  received  a  letter  from  Sir 
James  Wright  of  that  date,  wherein  he  informed  the  Defendant, 
that  after  having  maturely  considered  the  subject,  he  had  resolv- 
ed on  applying  to  Parliament,  and  if  the  Defendant  thought 
proper,  he  might  commence  an  action  against  him  for  the  re- 
covery of  the  same:   that  the  Defendant  as  administrator  of 
Breiotonf  accordingly  commenced  an  action  against  Sir  James 
Wright^  in    Aprils    1785,    to   which   in  June  following.   Sir 
James  Wright  pleaded  a  sham  plea,  but  in  the  month  of  Naoemr 
ber^  1785,  the  Defendant  obtained  judgment  in  the  action  for 
1982/.  65.  2d,  sterling;  that   then  Sir  James  Wright  died;  and 
proceedings  being  commenced  to  revive  the  judgment  against  the 

Plaintifis 


Wbior* 
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Plaintiffs  as  his  executors,  to  which  they  pleadedj  the  canse 
came  on  to  be  tried,  and  the  Defendant  recovered  a  verdic^t,  and 
(UBBix  judgment  was  entered  on  the  I9th  day  of  Jtdif  1786;  that 
"  then  the  Piaintiffi  brouj^ht  a  writ  of  error,  which  was 
ordered  to  be  nou-prossed,  it  appearing  that  on  the  Defendants 
agreeing  not  to  proceed  by  original  in  the  action  against  Sir 
James  Wright,  his  attorney  had  undertaken  to  bring  no  writ  of 
error:  after  which  the  Defendant  applied  to  ^e  Flaintiffi^  to 
know  whether  they  would  pay  the  debt,  and  on  their  refusal, 
commenced  an  action  on  the  said  judgment,  which  action  was 
still  depending.  He  admitted  that  the  confiscated  property  of 
Sir  James  Wright  had  been  sold,  and  that  by  the  act  of  the 
assembly  of  Georgia,  directions  had  been  ^ven  for  applying  the 
produce,  in  the  first  place,  in  payment  of  such  debts  as  should 
be  proved  against  such  effects,  to  the  satisfaction  of  the  cooh 
missioners,  but  be  did  not  know  of  any  steps  taken  toward* 
proving  this  particular  debt,  subsequent  to  the  beforementioned 
[  114  ]  entry  of  the  board  of  commissioners.  He  admitted  that  Chaiia 
Pinkney  was  a  member  of  the  American  Congress,  but  insisted 
that  he  ought,  notwithstanding,  to  be  at  liberty  to  resort  to 
the  PlaintifiTs  as  executors  of  Sir  James  Wright  for  payment  of 
the  debt,  more  espmaUy  as  Sir  James  Wright  in  his  life-time,  re- 
ceived coaaiderahle  sums  of  money  from  the  British  GooemmaUy  ia 
part  satis/actionjbr  the  loss  xekich  he  su^ained  by  the  confitcaHon 
t^ his  properly  in  America. 

The  Jttomey  General,  Solicitor  General,  and  Sichards  on 
behalf  of  the  plaintiffs. 

The  Plaintiffs  are  enitded  to  an  injunction,  at  least.till  tbe 
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many  points  may  arise^  material  in  the  case.    If  a  person  by     1789* 

fraud,  has  been  prevailed  upon  to  give  a  promissory  note,  and  the     y^g^„ 

payee  indorses  it  over  to  another,  merely  for  the  purpose  of     o^amtf 

bringing  an  action  upon  it,  but  is  himself  abroad;  if  the  indorsee        ^"^' 

brings  an  action,  and  a  bill  for  an  injunction  is  filed  against  him^ 

and  it  should  appear  from  his  answer,  that  the  note  was  indorsed 

to  him  merely  to  enable  him  to  bring  an  action,   in  that  case 

the  court  would  grant  an  injunction  till  the  answer  of  the  real 

Defendant  came  in.     So  here,  Finkney  is  the  real  Defendant^ 

and  it  is  possible  that  he  may  by  his  answer  admit  that  he  has 

received  all  the  money,  the  claim  having  never  been  absolutely 

rejected  by  the  board  of  commissioners.  It  is  probable  that  Pink" 

n€y  would  have  resorted  to  an  ample  fund  for  payment,  rather 

than  pursue  an  insolvent  debtor.     Supposing  Sir  James  Wright 

had  been  alive,  and  taken  in  execution  here^  this  would  have 

been  a  satisfaction  for  the  debt,  at  the  moment  perhaps  when 

Pinkney  might  have  been  receiving  the  money  in    Georgia,    f  145 1 

Though  the  Court  should  be  of  opinion,  that  Sir  James  Wright 

was  liable  to  the  payment  of  the  debt,  yet*if  he  were  alive,  he 

ought  to  be  capable  of  being  put  in  the  situation  in  which  Pink'- 

nqf  was,  with  regard  to  the  debt,  before  the  confiscation  and 

attainder:  so  also  ought  the  executors  of  Sir  James  Wright  s 

Pinkney  ought  to  be  able  to  entitle  them  to  recover  a  share 

of  the   confiscated  effects,  in  his  stead.     But  in  this  case^ 

neither  Sir  James  Wright^  if  he  were  alive,  nor  his  executors 

since  his  death,  could  be  enabled  so  to  do  by  Pinkney.     The 

Court  will  insist  on  Pinknexfs  recovering  all  he  could  out  of 

those  eCEscts,  before  he  sues  the  Plaintiffs,  because  if  he  does  not 

recover  himself,  he  cannot  enable  them  to  recover  from  that  fund 

in  America.    It  is  necessary  therefore  to  grant  an  injunction,  at 

least  till  the  answer  of  Pinkney  comes  in.     But  assuming  the 

case  to  be,  that  a  person  resident  in  and  subject  to  the  United 

States  of  America^  has  had  an  opportunity  of  access  to  an  estate 

for  the  payment  of  his  debt,  taken  from  the  debtor  by  the 

legislature  of  that  State  to  which  he  is  subject,  the  question  is, 

whether  such  person  shall  be  permitted  to  bring  an  action  in 

this  country  against  the  debtor  whose  whole  property  is  so 

taken  away,  and  refuse  to  take  that  remedy  which  the  country 

to  which  he  was  subject,  thought  proper  to  grant  him.     In  the 

case  of  a  bankrupt,  if  a  creditor  does  not  come  in  under  the 

commission,  and  the  certificate  is  obtained,  he  cannot  sue  the 

bankrupt 
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1?89.  bankrupt  in  (mother  country.  Pining  was  the  real  Piuntiffst 
■ili„^„  law.  a  subject  of  America  well  affected  to  the  Jmmcan  States* 
ogDbitf  who  was  not  disabled  from  seeking;  his  remedy  in  that  country; 
"*''  '  this  case  therefore  is  different  from  that  of  Kempt  v.  Antiil  (a), 
where  an  action  at  law  was  brought  against  Kempt  on  similar 
circumstances,  and  an  injunction  refused,  on  the  ground  of 
Antiil  being  a  loyalist,  and  unable  to  sue  in  America.  It  is 
incumbent  on  Pinkney,  to  shew'that  be  used  all  due  diligence 
to  recover  the  whole  debt  in  America,  since  it  would  be 
grouly  unjust  that  a  creditor  who  had  it  in  his  power  to  be  satts- 
6ed  in  that  country,  should  pursue  the  un&rtunate  debtor  in 
this,  whose  only  fault  was  bis  '.  loyalty  to  Great  Britain. 
Though  in  this  particular  case,  Nutt  made  himself  the  personal 
representative  of  Brevtoot  yet  in  truth  he  is  only  attorney 
for  Pinhtejfi  when  be  took  out  letters  of  administratioi^ 
[  146  ]  he  did  it  as  attorney,  and  acted  as  such.  Nuit  could  not  sue 
in  this  country,  without  letters  of  administration,  which  he 
took  out  under  the  authority  of  Pinkney.  TTie  right  of  exe- 
cuting in  one  couiftry  a  contract  made  in  another,  is  foiinded 
on  the  law  of  nations :  but  Uie  principle  of  the  taw  of  naUoos 
li  mutuality ;  .each  country  allows  to  the  other  the  advant^p 
it  receives.  But  if  any  one  country  shouhl  declare  that  per- 
sonal contracts  made  by  foreigners^hould  not  be  executed  within 
its  dominion,  though  the  parties  making  the  contract  should 
there  reside,  that  part  of  the  law  of  nations  would  cease  with 
respect  to  the  country  so  declaring.  The  maritime  law  is  adopted 
by  all  civilized  nations  who  have  any  use  for  it ;  but  some  thMe 
are  who  refuse  to  admit  it.  The  Algerines  could  not  demand  in 
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chance  of  recovering  a  debt  due  to  him  in  Georgia.  A  creditor      1789. 

in  Georgia  would  have  the  land  to  resort  to  there,  and  the  person     

of  the  debtor  here,  as  incident  to  a  transitory  contract ;  but  a  agakut 
'  creditor  in  England  could  only  betake  hiviself  to  the  effects  in  ^^"'' 
England  s  he  could  not  make  a  claim  on  the  land  in  Georgia^ 
he  has  not  a  double  remedy.  If  ihis  debt  should  be  recovered 
from  the  personal  effects  of  Sir  James  Wrighi  in  this  country, 
payment  could  not  be  enforced  against  his  estates  in  Georgia. 
If  therefore  mutuality  be  the  true  principle  on  which  contracts 
are  transitory,  the  State  of  Georgia  has  by  its  own  act  ren- 
dered contracts  there  made,  no  longer  transitory,  but  hils  fixed 
them  in  that  country.  Whether  Brewton  or  Pinktiey  shall  or  shall 
not  turn'  out  to  have  been  themselves  instrumental  to  this  par- 
ticular confiscation,  yet  every  person  in  the  State  of  Georgia  has 
boundhimself  by  theact  of  those  whom  hehas  chosen  and  thought 
£t  to  represent  him :  the  assent  of  every  person  so  choosing,  is  [  147  ] 
implied  to  every  act  of  the  persons  chosen.  Every  man  there- 
fore claiming  by  a  right  which  accrues  in  that  State,  must  sub- 
mit to  the  consequences  which  follow,  from  the  legislature  of 
that  State  having  rendered  i(  impossible  that  a  claim  should  be 
effectually  made  on  the  part  of  any  of  the  persons  comprehend- 
•ed  in  the  acts  of  attainder  and  confiscation. 

Mansfield  and  Scotti  contra.  Whatever  may  be  the  hardship 
of  this  case,  whatever  may  be  the  policy  of  permitting  actions 
of  this  kind  to  be  maintained,  no  ground  has  been  shewn  for  a 
court  of  equity  to  interfere.  If  there  be  any  ground  to  prevent 
this  action  from  proceeding,  it  is  of  a  legal,  rather  than  an 
equitable  nature.  If  the  effect  of  the  act  of  confiscation  in 
Georgia  be,  as  it  is  contended,  to  exempt  persons,  whose  for- 
tunes were  confiscated,  from  being  sued  in  England^  it  is  a  sub- 
ject for  the  cognizance  of  a  court  of  law.  But  in  truth  it  is 
.  neither  a  defence  at  law,  or  in  equity.  There  is  no  analogy 
between  this  case,  and  that  of  a  certificated  bankrupt,  in  which 
the  law  expressly  declares  that  the  bankrupt  shall  be  free;  the 
mere  depriving  him  of  all  his  property  would  not  of  itself  pre- 
vent him  from  being  sued.  The  States  of  America  have  indeed 
confiscated  property,  but  they  have  not  said  that  those  persons 
to  whom  the  property  belonged  should  not  be  sued,  nor  is  there 
any  reason  to  suppose  that  such  was  their  meaning.  It  has 
been  said,  that  it  would  be  hard  tosue  a  person  whose  whole  pro- 
perty is  taken  from  him ;  but  the  taking  the  property  does'  not 

impart 
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1789.  import  an  exemption  from  being  sued.  An  attunted  penon, 
^  ~  though  all  hiB  property  is  confiscated,  is  capable  of  being  sued. 
agimut  Supposing  the  act  of  confiscation  had  expressly  said,  that  it 
""'  should  operate  as  a  discharge  of  English  creditors,  yet  if  Sir 
James  Wright  had  gone  to  France,  and  been  sued  by  a  fWncA 
creditor,  there  is  no  principle  in  the  law  of  nations  to  prevent 
such  creditor  from  recovering.  Unless  it  can  be  shevji  that 
the  contract  was  undone  in  Americat  it  may  be  enforced  in 
England.  When  the  justice  of  this  counti^  required  the  pro- 
perty of  the  South  Sea  directors  to  be  taken  from  them,  it  alio 
required  that  from  that  property  their  debts  should  be  paid :  • 
creditor  sued  one  of  them,  who  applied  to  this  court  to  idto^ 
pose,  on  the  ground  that  his  properly  was  taken  from  him,  and 
therefore  he  was  discharged  ;  but  the  Court  held  that  this  was 
no  discharge,  and  refused  an  injunction.  HoulditcA  v.  Mist, 
[  148  ]  1  P.  Wms.  695.  The  argument  drawn  from  the  reciprocal 
benefit  of  executing  contracts  in  one  country,  which  are  made 
in  another,  is  not  applicable  to  the  present  case,  which  is  not 
that  of  a  general  prohibition  of  the  subjects  of  Great.  Britain  to 
sue  in  America^  but  only  of  certain  attainted  persons,  and  does 
not  prevent  the  operation  of  the  general  principle,  that  per- 
sonal contracts  may  be  sued  in  any  country,  Tlie  Plaintiff 
ought  to  have  shewn,  according  to  his  own  argument,  that  Sir 
James  Wright  was  in  fact  deprived  of  all  bis  property,  which 
has  not  been  done.  Where  there  are  many  sureties  for  a  deb^ 
if  one  of  them  should  lose  all  his  property,  it  could  be  no  rea- 
son to  induce  this  court  to  prevent  the  creditor  from  bavjng 
his  choice  to  which  of  them  he  would  resort  for  payment:  the 
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of  a  debt  due  to  him.     But  if  an  injunction  should  be  thought      1789. 
proper  to  be  granted  till  Pinkney^s  answer  shall  come  in,  it  must     ^ 
be,  in  reason,  on  condition  of  bringing  the  money  into  court.        agamtt 
Lord  Chancellor. — I  am  glad  this  application  happens  to  "* 

be  made' when  I  have  his  Honour^s  assistance,  because  there  « 

are  circumstances  in  the  case  somewhat  particular,  though  I  do 
not  take  the  general  principle  upon  which  it  must  be  decided 
to  be  altogether  new.  Great  part  of  the  argument  has  spent 
itself  in  this  question,  whether  the  laws  of  the  country  to  which 
the  creditor  belongs,  have  or  have  not  disabled  him  from  suing 
in  this  country? — I  think  the  first  answer  which  was  given  to 
that,  was  the  shortest  and  the  best,  that  is  to  say,  if  he  be  dis- 
abled from  suing,  this  is  not  the  Court  to  say  so;  but  that  it 
ought  to  have  been  argued  before  the  Court  in  which  the  ac- 
tion depended,  and  there  it  would  have  been  decided.  I  like- 
wise lay  out  of  the  case  all  observations  that  relate  to  hard-  [xl49  3 
ship,  either  upon  one  side  or  the  other.  It  may  be  a  question 
for  private  speculation,  whether  such  a  law  made  in  Georgi/i 
was  a  wise  or  an  improvident  one,  whether  a  barbarous  or  civi- 
lized institution.  But  here  we  must  take  it  as  the  law  of  an  in- 
dependent country,  and  the  laws  of  every  country  must  be 
equally  regarded  in  courts  of  justice  here,  whether  in  private 
speculation  they  are  wise  or  foolish.  Nor  does  it  at  all  apply 
in  my  judgment,  whether  Sir  James  Wright  was  or  was  not 
capable  of  paying;  for  the  case  would  have  stood  before  me 
precisely  in  the  same  situation,  if  he  had  been  worth  100,000/. 
and  had  been  sued  in  the  way  in  which  he  is  now  sued;  as  a 
inan  I  might  feel  differently  about  it,  and  compassion  might 
interpose;  but  as  a  judge  it  would  be  impossible  for  me  to  de- 
termine on  that  ground.  Nor  can  I  take  into  consideration, 
how  yery  much  it  bears  with  it  an  approach  to  fraud.  The  cir- 
cumstance of  converting  the  charity  of  this  country  to  in- 
dividuals ruined  in  its  service,  to  the  purpose  of  paying  the 
creditors  of  those  individuals  in  the  other  country,  is  a  consi- 
deration which  should  have  belonged  to  those  who  thought 
proper  to  offer  them  that  charity,  and  the  terms  upon  which  it 
ipeas  afforded  should  have  been  regulated  accordingly.  It  is 
nothing  to  me,  in  short,  what  the  situation  of  the  parties  is, 
but  I  must  consider  the  Plaintiff  as  competent  to  bring  this 
action  at  law,  and  the  Defendant  as  coming  here  to  state,  if  he 
can,  some  equitable  ground,  upon  which  such  action  ought  not 

to 
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1769.     to  tw  permitted  to  proceed.     The  equitable  ground  which  be 

— has  stated  differs  from  all  others  that  I  know  of,  that  have  jet 

agakut  come  before  the  Court,  unless  there  be  more  Gimilitude  between 
^™-  this  and  the  case  of  Hotdditch  v.  Mist,  than  the  short  state  of 
the  latter  case  affords. — The  circumstances  upon  which  thit 
case  comes  before  the  Courts  are  these :  that  Sir  James  Wright, 
.a  banished  man,  disabled  to  act  or  to  sue  in  America,  hud  all 
bis  property  taken  away  from  him;  and  the  terms  upon  which 
it  was  taken  away  were,  that  it  should  be  applicable  in  the  fint 
place  to  the  payment  of  his  debts  contracted  in  that  country; 
no  doubt  has  been  made  on  either  side  that  the  debt  sued  tat 
at  law  here  was"  of  that  description,  and  capable  of  being  made 
the  subject  of  a  claim  upon  his  estate  in  that  country:  under 
that  circumstance,  instead  of  a  claim  being  made  there,  (as  i> 
suggested  by  the  bill,]  an  action  is  brought  here.  'I'here  i*  no 
doubt  in  the  world,  but  that  according  to  the  general  pritici- 
[  150  ]  pies  of  a  court  of  equity,  where  a  man  who  has  not  actual  pes- 
session  of  his  debt,  (for  if  be  had  actual  possession,  I  should 
conceive,  that  it  would  be  payment  even  that  might  be  avail- 
able in  a  court  of  law,  but  if  not  so  at  law,'  it  would  at  least 
in  a  court  of  equity,  be  considered  as  actual  payment,  and  that 
a  man  was  vexed  twice  for  the  same  demand  upon  some  formal 
difficulty  of  making  the  &ct  of  payment  available  at  law,)  bat 
has  the  power  of  paying  the  debt  depending  upon  hia  own  act, 
whether  he  will  resort  to  a  particular  fund  or  not,  i^  instead  of 
making  use  of  that  power,  be  will  pursue  the  debtor,  it  would 
be  too  much  for  a  court  of  equity  to  permit  him  to  sue  the  per- 
son, and  relinquish  the  exercise  of  that  power  which  he  has  at 
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fkir  analogy  to  other  cases,  or  if  such  other  cases  had  not  exist-      lysg* 

ed,  applied  by  the  reason  of  the  thing,  and  the  force  of  those     

principles  of  natural  justice,  to  this  case),  when  it  says  to  a  ere-  agaU^ 
ditor,  who  makes  such  a  demand  in  a  court  of  law,  **  you  shall  ^""- 
**  not  proceed  upon  that  demand,  till  you  have  satisfied  me, 
**  that  you. have  taken  all  the  pains  you  can,  to  make  that  other 
'**  pledge  you  have  thus  in  your  h&nds,  (I  call  it  a  pledge  by 
^<  metaphor,  for  I  do  not  mean  to  state  it  effectually  as  a  pledge) 
^  as  effectual  and  available  to  yourself,  as  you  possibly  can." 
Under  circumstances  so  stated,  this  court  would  proceed  ac- 
cording to  the  clearest  notions  of  distributive  justice,  and  the 
&ire8t  principles  of  natural  equity,  if  it  said  to  a  creditor  so 
circumstanced,  you  shall  proceed  to  make  that  available,  and 
you  shall  demonstrate  to  me,  that  you  have  proceeded  to  make 
it  available  bondjide^  and  that  you  have  neither  for  the  frau- 
dulent purpose  of  obtaining  double  satisfaction,  nor  the  malig- 
nant purpose,  of  plaguing  your  debtor,  made  your  claim  in  this  [  151  ] 
country.  I  wish  to  be  understood  clearly  upon  this  point,  that 
this  is  the  utmost  extent,  to  which  my  judgment  goes  upon  the 
subject.  When  this  subject  was  introduced  into  the  House  of 
LfOrds,  I  had  occasion  to  give  my  opinion  upon  it  there,  but 
more  particularly  in  private,  to  those  who  brought  in  the  bill, 
with  the  clearest  motives  in  the  world,  with  a  great  deal  of 
public  spirit  and  public  wisdom:  although  other  motives  arose,' 
which  rendered  that  project  indiscreet  and  impolitic,  and  con- 
sequently it  was  not  carried  into  execution  as  a  legislative  net,  yet 
then  and  at  all  times  it  has  constantly  struck  me  with  wonder, 
that  principles  such  as  I  have  just  stated,  should  not  have  been 
regarded,  from  the  moment  the  question  arose  as.  fit  to  be 
tried  in  courts  of  justice,  for  the  purpose  of  bringing  these  de- 
mands to  what  I  think  is  their  proper  test.  I  am  therefore 
clearly  of  opinion,  that  provided  a  case  is  made,  by  which  it 
appears,  that  there  is  in  the  hands  of  a  creditor  either  posses- 
sion of  the  estate  in  fact,  or  the  clear  means  of  effecting  that 
possession,  he  ought  to  be  called  on  so  to  do,  or  at  least  the 
Couit  should  interpose.  When  I  have  stated  that  to  be  my 
opinion,  I  confess  that  thinking  much  of  the  case  of  Houlditch 
V.  Misti  I  do  not  know  exactly,  how  to  reconcile  the  decision 
of  that  case  with  the  principles  I  have  now  laid  down.  The 
only  way  I  have  to  deal  with  it,  is  to  avoid  it.  From  the  book 
nothing  more  appears,  but  that  a  bill  was  filed  by  the  debtor, 
VOL.  1.  M  slating 
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1789:  stating  that  he  had  been  one  of  the  directors  of  the  South  Sea 
iff^g„  company ;  that  by  an  act  of  parliament,  bis  vhole  fortune  had 
oKoitut  been  confiscated,  and  therefore  an  absolute  disability  of  paying 
his  debts  had  been  incurred ;  that  it  was  contrary  to  reason, 
and  natural  justice,  that  he  should  be  called  on  to  pay  his  debt^ 
under  the  circumstances  of  such  an  actuf  parliamenL  No  mcH-e 
is  stated  upon  the  subject,  yet  it  is  cl«ar,  that  the  debts  of  these 
directors  were  capable  of  being  paid  out  of  the  fund:  it,alBO 
appears,  by  a  memorandum  which  is  added  to  the  bottom  o! 
that  case,  that  by  compromise,  the  debt  was  directed  to  be 
paid,  out  of  that  part  of  the  fund,  which  by  some  regulation  cf 
the  act,  appears  to  have  been  given  to  the  private  persotu  of 
the  directors  themselves.  If  there  were  a  doubt  about  that,  or 
if  my  opinion  turned  upon  it,  it  should  be  a  little  more  inquired 
into ;  but  I  collect,  that  beyond  the  payment  of  the  debts,  and 
[  152  ]  the  confiscation,  there  was  a  personal  allowance  made  to  those 
who  suffered.  Stating  the  case  in  that  manner,  thus  mudi 
seems  fairly  to  be  inferred  from  it,  namely,  that  it  did  not 
occur  at  that  time  to  insist,  that  the  debt  should  not  be  paid 
out  of  the  fund,  which  was  the  personal  fund  of  the  delioqaoit; 
and  which,  according  to  my  principles,  ought  to  have  been  the 
last  fund  appropriated  to  the  payment  of  the  debts.  I  wonder 
much  at  that,  and  it  brings  the  case  less  to  apply,  because  under 
such  an  act  passed  in  ihii  country,  an  act  of  partial  confisca- 
tion, qualified  in  the  manner  in  which  it  was,  Houlditek  faad  as 
good  a  right  to  insist  upon  being  relieved  of  that  debt,  out  of 
the  fund,  as  any  other  man :  he  did  not  lose  all  his  rights  sa  a 
citizen :  all  he.Iost,  was  the  fund  that  was  confiscated.     There 
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Georgia  meant  any  mercy  to  the  debtors;  the  provision  was     1789* 
that  of  pure  policy.    But  whatever  the  object,  and  intent  of  the     ^^ 
law  might  be,  I  am  clearly  of  opinion,  that  natural  justice  re-      agamtt 
quires,  we  should  see  the  utmost  made  that  can  be  made  of  that         ^^' 
matter*    Now  what  does  this  case  amount  to?   This  is  a  debt, 
as  it  comes  before  us,  sued  by  the  administrator  of  Brewion, 
who  has  claimed  and  obtained  letters  of  administration,  upon 
a  double  right.  He  has  stated,  and  it  is  recorded  in  the  letters  ' 

of  administration  that  he  is  a  creditor  of  Bremtotfs  to  the  amount 
of  J  400/.;  be  is  also  stated  to  be  the  attorney  of  the  executor  of 
Brewtorij  and  in  that  right  entitled  to  the  probate ;  he  could 
not  gain  the  probate  as  a  creditor,  without  the  renunciation  of 
the  executor,  he  was  therefore  obliged  to  take  it  up,  as  a  tem- 
porary administration,  subject  to  the  general  right  of  the  exe- 
cutor to  come  in  for  a  general  representation  of  all  the  effects  [  1^3  ] 
of  the  testator.  That  executor,  therefore,  is  the  person  who  is 
generally  interested  in,  and  entitled  to  all  the  testator's  effects; 
the  administrator  is  only  entitled  to  the  temporary  interest.  In 
this  situation,  he  brings  his  action  at  law.  The  bill  has  been 
filed  against  him,  and  also  against  the  executor  himself,  in  whom 
the  principal  representation  of  the  testator's  estate  is  vested :  (it 
cannot  indeed  so  be  in  our  contemplation,  till  the  probate  of  the 
will  is  eflfectiwlly  granted  to  him,  but  substantially  it  resides 
with  him).  This  bill  is  tlierefore  brought  against  them,  Ist,  in 
respect  of  the  formal  title  of  the  Plaintiff  at  law :  ddly,  in  re- 
spect of  the  substantial  title  of  the  executor,  who  has  a  right  to 
make  it  available,  whenever  he  thinks  proper.  In  the  course  of 
this  action  all  the  passages  have  intervened  which  have  been 
mentioned,  and  which,  whether  they  arose  from  the  uncertainty 
that  belonged  to  a  new  case,  from  the  difficulty  the  parties  had, 
in  procuring  advice,  in  proceeding  upon  certain  advice,  or  in 
their  choice  of  remedies  which  the  s|)eculations  of  those  they 
consulted,  thought  proper  to  offer  them,  have  been  attended 
with  these  positive  mischiefs ;  that  a  man  who  has  a  clear  de- 
nuind,  has  been  delayed  for  three  or  four  years  together,  by 
various  shifts  in  the  courts  of  law;  and  at  length  a  bill  in  equity 
is  filed,  to  restrain  his  proceedings  there  at  all.  In  order  to 
make  a  good  and  effectual  bar  in  equity  to  a  demand  at  law,  it 
will  be  necessary  to  shew,  that  the  estate  of  Sir  James  Wrighi 
confiscated  in  America,  was  of  greater  value,  not  only  than  the 

M  2  sum 
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1789.     sum  now  in  question,  but  than  all  aums  claimed  upon  tbat 
~  estate,  consequently  that  there  was  a  fund  suffident  to  have 

oBaflui  paid  the  whole;  for  if  it  Bhould  turn  out  to  be  a  defective 
''^'  fund,  and  capable  of  satisfying  the  debt  but  in  part,  it  can  obly 
operate  as  a  discharge  pro  tatito.  In  the  second  place,  it  mnit 
be  shewn,  that  by  the  justice  to  be  obtained  in  that  country, 
this  demand  was  competently  made;  for  let  what  will  be  the 
faults  of  their  judicature,  I  can  hear  no  complaints  of  them :  I 
must  understand  them  to  be  deciding  according  to  th^  laws  of 
that  country,  whatever  my  private  opinion  may  be;  and  there- 
,  fore  if  a  formal  and  final  decision  had  been  obtained,  by  which 

it  became  impossible  to  have  obtained  a  shilling  of  tbe  whole  of 
that'demand,  that  would  likewise  be  a  sufficient  answer;  for 
the  bill  proceeds  upon  the  idea,  that  the  fund  was,  complete, 
and  that  it  is  still  avtulable;  or,  if  not  so,  that  it  has  been  owing 
[  154  ^  to  the  conduct  of  the  other  party.  I  agree  that  as  this  case  is 
circumstanced,  if  you  had  come  recently,  you  might  have  stated 
all  the  actual  circumstances  of  Sir  James  Wright,  all  that  yoa 
know  of  the  proceeding;  that  have  obtained  in  America,  and  tbe 
probable  evidence  of  them:  upon  that,  it  would  have  been  com- 
petent for  the  Court  to  have  taken  the  step  now  demanded, 
which  is  an  injunction ;  tilt  the  answer  of  Finknet/  came  is. 
But  I  confess  after  making  nil  allowances  for  the  circumstances 
tliat  have  been  pleaded,  I  think  it  tends  to  a  dangerous  ocample, 
to  say  that  a  party  who  is  sued  in  1 784,  or  1785,  should  come 
in  1788,  to  ask  for  the  answer  from  the  party  abroad,  insteid 
of  applying  for  it  before,  which  he  ought  to  have  done.  He 
should  have  made  a  proper  application  by  affidavit,  and  ibeo 
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\yhich  it  would  do,  if  Pinkney  were  tlie  Plaintiff  in  the  action  1789* 
at  law.  Some  argument  has  been  used,  to  shew  that  Nutt  stands  ^^ 
in  his  own  independent  situation,  suing  fof  his  own  debt,  hav-  againu 
ing  a  right  to  retain  if  recovered,  this  money  from  debtors  of 
an  inferior  nature.  He  comes,  here  clothed  merely  (in  the  view 
of  this  court)  with  the  character  of  the  agent  of  Pinkney^  in 
order  that  he  may  put  in  force  the  authority  with  which  Pinh- 
ney  armed  him.  He  has  obtained  another  formal,  legal,  cha- 
racter, namely,  that  of  an  administrator  here,  because  other- 
iwise,  he  could  not  have  proceeded  to  recover  the  debt;  but  in 
effect  he  is  still  to  be  considered  as  the  person  litigating  on  the 
part  of  Pinkney:  when  assets  get  into  his  hands  he  will  be  con- 
sidered as  having  them,  in  the  character,  not  of  the  admini- 
strator of  Brewton^  but  of  the  attorney  for  Pinkney :  Nutt  would 
not  be  entitled  to  retain,  as  Pinkney  would,  in  case  of  a  cre- 
ditor of  equal  degree :  then  is  it  not  essential  to  the  interest  of 
justice,  that  the  parties  should  know  from  Pinkney,  whether  he 
has  proceeded  bondjtde,  as  far  as  he  can,  to  receive  payment  [  155  3 
of  this  demand  out  of  that  fund,  which  ought  to  be  the  primary 
fund  to  discharge  it,  or  indeed,  whethei:  he  has  not  actually 
obtained  payment?  For  the  bill  suggests,  that  he  has,  or  might 
have  obtained  payment;  now  it  is  essential  that  these  facts 
should  be  known  from  the  only  person  who  knows  what  they 
are.  I  am  therefore  clearly  of  opinion,  that  the  injunction 
ought  to  be  granted ;  whether  upon  the  condition  of  bringing 
in  the  money,  or  not,  depends  upon  the  circumstances  of  the 
argument  which  impute  laches  to  Sir  James  Wrighfia  executors. 
They  ought  to  have  taken  the  earliest  methods,  in  order  to  re- 
pel this  demand;  but  as  they  have  kept  the  party  at  arm's 
Jength,  by  using  delays,  I  think  the  terms  my  Lord  Chancellor 
has  imposed,  are  fit  to  be  imposed  upon  them;  namely  that 
they  shoidd  bring  the  money  into  court  (a). 

(a)    Phikney^s  answer  afterwards      induce  the  Court  to  order  the  in- 
came  io,  but  contained  nothing  to     junction  to  be  dissolved. 
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1789. 
wtdnadag,   KiLGouR  agoinst  FiNLYsoN,  Galbreath,  and  Harper. 

Feb.  111*. 

Onthedii-     ¥NDORSEE  against  the  ostensible  indorsers,  who  also  ap- 
peared to  be  the  drawers  of  a  bill  of  exchange.     Monej 
paid,  mone;  had  and  received,  account  stated.     Verdict  for 
I  the  PlaintiflF. 

^«  ^""  The  circumstances  of  this  case  were  as  follow  : 
dcbu  owln^  The  Plaintiff*  was  a  warehouseman  and  factor,  the  Defend- 
ihoK  Offing  ants  were  also  warehousemen  end  factors  in  partnership  from 
J^J^I^JI^  Midsummer  1785,  to  the  28th  of  July  1787,  when  the  partner^ 
doe*  not  ou-  ahlp  was  dissolved,  and  notice  of  the  dissolution  ^ven  in  the 
U°^^"     Giwrtte  as  under: 

name  ^Ou  "  Notice  is  hereby  given,  that  the  copartnership  between 

'^^^^  "  Thomas  Finlyson,    Thomas  Gatbreath,   and  Henry  William 

dnwDbjr  «  Harper,  of£oTocUurch-yard,  warehousemen,  under  the  firm 

ounauid  "  °^  Finlyson,  Galbreath  and  Harper,  and  also  at   Gtasgam 

wctpied  tnr  "  ander  the  firm  of  Heniy  William  Harper  and  company,  was 

tbe partner-  "  by  mutual  consent  dissolved  this  day;  all  demands  upon  tie 

Se'diuriL  "  *''f>°^^'^  iDill  be  paidbyThomvts  Finlyson  o/" Bow  cAwroi- 

tinn:  loihit  "  yard,  toho  is  impemered  to  receive  and  discharge  all  debts  die 

cama  *'  '"  '**  ^^^^  copartnership. 

wyuoifian  «  Witncss  ouF  houds,  this  28th  day  of.Si/y  1787. 

Miigunit^.  "  Thomas  Firdysort. 

P^r^la"  "  Thomas  Galbreath. 

Ndtber  nn  "  Henry  William  Harper.'' 


IN  THE  TwBNTY-NiNTH  Year  OP  GEORGE  III.  157 

clays  later  than  the  bill).     This  note  of  the  Plaintiff's  was  ih«      1789. 

dorsed  by  Fivlyson  to  Sterling  Douglas  and  Co.  who  discounted     ^ 

it,  and  received  the  money  they  had  advanced  by  so  discount-  agamtt 
ing  the  note,  back  again  from  Finlj^son^  in  part  of  payment  of  ^^^^^^^' 
the  debt  owing  to  them  from  the  partnership.  When  the  note 
became  due,  the  Plaintifif  paid  it  to  Sterling  Douglas  and  Co. 
Two  days  before  Scotf%  bill  became  due,  Fitdyson  took  it  up, 
and  gave  in  lieu  of  it  another  bill  to  the  Plaintiff,  accepted  by 
Ijee^  Strachan  and  Co.  but  did  not  take  back  Scotfs  bill. 
Afterwards  Lee^  Strachan  and  Co.'s  bill  not  being  paid,  and  ^f ft- 
lyson  having  become  a  bankrupt,  the  Plaintiff  brought  this 
action  against  all  the  partners,  on  Scotfs  bill,  which  remained 
in  bis  hands,  and  obtained  a  verdict 

A  rule  being  granted  to  shew  cause  why  this  verdict  should 
not  be  set  aside,  and  a  new  trial  granted, 

Adair  and  B091/,  Serjts.,  shewed  cause.  They  acknowleilged 
that  the  action  on  the  bill  could  not  be  supported,  but  con- 
tended that  the  Plaintiff  was  intitled  to  retain  his  verdict,  hav- 
ing paid  money  to  the  use  of  the  Defendants,  at  the  special 
instance  and  request  of  a  person  authorized  by  them  to  receive 
and  pay  their  debts. 

Le  Blanc  and  Luwrenccj  Seijts.,  for  the  rule  argued,  that  it 
ought  to  have  been  shewn,  that  the  money  w^s  actually  paid, 
in  discharge  of  a  partnership  debt;  if  it  were  paid,  when  [157] 
Finlyson  had  no  right  to  pledge  the  credit  of  the  partnership,  it 
was  not  paid  to  the  use  of  the  partnership.  But  admitting  that 
it  was  paid  for  a  partnership  debt,  yet  being  paid  without  the 
knowledge  and  request  of  the  Defendants  it  could,  not  be  suf- 
ficient to  raise  an  assumpsit.  Finlyson  had  no  authority  to 
borrow  money  to  pay  their  debt,  or  to  contract  for  them  with- 
out their  consent.  This  case  must  be  considered  as  already 
decided  by  Lord  Kenyon  in  the  King's  Bench  (a). 

Adair  replied,  that  in  the  case  cited,  it  was  only  holden  that 
an  action  could  not  be  maintained  on  the  bill  of  exchange.  The 
reason  of  which  was,  that  the  bill  being  negotiable,  and  going 
into  the  hands  of  persons  who  might  not  know  the  considera- 
tion for  which  it  was  given,  must  be  binding  when  given,  or  not 

(a)  In  a  case  between  the  Bank  of  which  was  not  argued  in  court,  hut 

England  Plaintiffs  and  the  same  De-  Lord  Kenyon  at  the  trial  gave  it  as  his 

fendants,  in  which  the  circumstances  opinion,  that  the  action  on  the  bill 

were  the  same  as  the  present ;  there  could  not  be  maintained. 
was  a   demurrer  to   the  evidence, 

at 
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1789.      At  all.     The  authority  of  tlie  drftwer  must  be  independent  of 
KiLuoDK     ^'^y  application  ofthe  money.  But  no  such  inconvenience  could 

agaaui  ante  from  the  action  for  money  paid.  It  is  admitted  that 
Finfyson  paid  the  money  of  the  Plaintiff*  in  discharge  of  a  part- 
nership deht ;  he  had  full  authority  from  the  other  Defendants 
to  receive  and  pay  ;  he  therefore  applied  to  tlie  Plaintiff  for  his 
note,  at  their  special  instance  and  request. 

Lord  LoiTGUBOiiouGH. — I  vai  of  opinion  at  the  trial,  thtt 
there  was  an  equity  in  favour  of  the  Plaintiff,  the  money  sriiing 
from  his  note  being  de  facto  applied  for  the  benefit  of  the  pan- 
nership,  and  the  authority  from  the  other  partners  giving  him 
power  to  discharge  their  debts.  But  I  am  now  convinced  that 
I  was  mistaken.  Consider  the  nature  of  this  transaction: 
finli/son  ^plies  to  KHgour  to  discount  the  bill  accepted  by 
Scott,  and  in  part  of  the  discount  takes  a  promissory  note  from 
faini;  Kilgour,  before  Scotfi  bill  biecame  due,  changes  it  with 
Fitdyson  for  another,  accepted  by  Lee,  Strachan  and  Co.,  retoqu 
that,  and  takes  ScotCs  bill  back  again.  Now  all  this  was  carried 
on  without  any  idea  of  the  former  partners  being  bound  t^  k. 
On  the  10th  of  October,  long  before  the  Plaintiff's  note  wti 
due,  the  Defendant  applied  to  Sterling  Douglas  and  Co.  to  dit- 
count  it,  who  accordingly  did  discount  it,  but  received  the 
[  15S  ]  money  back  again  in  part  of  payment  of  their  debt  owing  from 
the  partnership.  When  this  note  became  due,  the  PUintiff 
paid  it  to  Sterlirtg  Douglas  and  Co.  but  at  that  time  no  debt  vw 
owing  to  them  from  the  partnership;  the  payment  there£>reof 
the  Plaintiff  was  not  a  payment  to  the  use  of  the  partoerth^ 
Though  the  money  raised  by  dis  counting  his  not«  before  it  vai 
due,  was  in  Fact  paid  in  discharge  of  a  partnership  debt,  yet  he 
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Shiells  and  Thorne,  Assignees  of  Goodwin,  a       Tkmtii^ 
Bankrupt,  against  Blackburne.  ^*'  '**• 


T 


H£  materia]  facto  of  this  case  were  as  follow.     The  Defend-  ^.  a  general 
ant  who  was  a  general  merchaDf,  in  London^  having  re-  ^i^^llket 
ceived  orders  from   his  correspondent  in   Madeira  to  send  ▼oiunuriiy 

^»n  without 

thither  a  quantity  of  leather  ad  out  for  shoes  and  bootSy  em-  nwud,  to 
ployed  Goodwin  the  bankrupt,  who  was  a  shoemaker,  to  exe-  ^^  ^ 
cute  the  order.     Goodwin  accordingly  prepared  the  leather  for  goodi  oiB. 
the  Defendant,  packed  it  in  a  case  for  exportation,  and  at  the  wiSapired 
same  time  prepared  another  parcel  of  the  same  kind  of  leather,  ^^f]|[°^ 


on  his  own  account,  which  he  packed  in  a  separate  case,  to  be  unt,  at  the 
sent  to  Madeira  on  a  venture,  requesting  the  recommendation  J^JJ^jgjj. 
of  the  Defendant  to  his  correspondents  in  the  sale  of  it.    The  portation, 
two  cases  were  sent  to  the  Defendant's  house,  with  bills  of  the  entry 
parcels,  and  be^  in  order  to  save  the  expense  and  trouble  of  a  ^"'^V^ 
separate  entry  at  the  custom-house,  voluntarily  and  without  minatkm, 
any  compensation,  by  agreement  with  Goodwin,    made  one  ^^^^^^^ 
entry  of  both  the  cases,  but  did  it  under  the  denomination  of  «« teised. 
m'vught  leather^  instead  of  dressed  leather^  which  it  ought  to  takai^^he^ 
have  been.    In  consequence  of  this  mistake  in  the  entry,  the  f^*"^^  ^ 
two  cases  were  seized,  and  this  action  was  brought  by  the  s-aufku 
assignees  of  Goodwin  to  recover  the  value  of  the  leather,  which  ^|[^!^^,^^ 
he  had  prepared  to  export  on  bis  own  account.    The  declara-  c«v«f  ^w 
tion  stated,  that  the  bankrupt  before  bis  bankruptcy  was  pos-  not  bdng  of 
■essed  of  a  quantity  of  leather,  which  he  *  designed  to  export  to  'proieitTon 
the  island  of  Madeira,  for  which  purpose  it  was  necessary  that  ment  wMcfa 
a  proper  entry  of  it  should  be  made  at  the  custom-house ;  that  ^^^^]^ 
the  Defendant  in  consideration  that  the  bankrupt  would  permit  in  what  he 
him  to  enter  the  said  leather  at  the  custom-house,  undertook  to  taken)  is  not 
enter  it  under  aright  denomination;  that  the  bankrupt  confid-  f^*^j*^ 

^  octiofi  tor 

ing  in  the  undertaking  of  the  Defendant,  did  permit  him  to  the  lost 
enter  it  at  the  custom-house  for  exportation :  that  the  Defendant  ^|^ /°)^ 

[  •159  ] 

(a)  [As  to  the  degree  of  negligence  render  the  defendant  liable  for  taking 

which  will  render  a  gratuitous  bailee  an  insufficient  security :   see  WhiiC' 

liable,  see  Booth  v.  Wilson,  1  B.  &  A.  headY.  Greetham,2Bivih.464.yniere 

S9,  Nelton  y.  Mackintoih,  1  Stark,  N.  it  is  stated  that  the  defendant  was  re- 

P.C.237.  Darinellv.  Hotvard,  4  B.&  tained  as  an  attorney  a  reward  need 

C.  550,  in  which  latter  case  it  was  not  be  alleged  *'  for  the  Court  will 

beld  that  a  retainer  to  lav  out  a  siun  take  judicial  notice  that  he  will  not 

of  money   in  the  purchase   of  an  act   without    reward."     Bourne   v. 

annuity  without  a  reward  will  not  Diggki,  2  Chitty'sRep,  8U.] 
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did  not  enter  it  under  s  riglit  denomination,  bat,  on  the  con- 
trary, made  an  entry  of  it  under  a  wrong  denomination,  lA 
wrought  leather,  in  order  improperli/  to  obtain  a  bounty  (a]  there- 
on ;  by  means  of  which  wrong  entry,  the  leather  became  liable 
to  be  seized,  and  was  seized  and  forfeited  to  the  King. 
ed.  Count  goods  sold  and  delivered.  Sd.  Quantum  meruit.  Flea 
general  iieue,  verdict  for  the  PlaintifT. 

A  rule  was  obtained  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
Defendant  not  professing  the  business  of  entering  goods  at  the 
custooHhouse,  having  undertaken  to  enter  those  in  questioa 
without  reward,  and  having  taken  the  same  care  of  ibetn  a*  of 
his  own,  was  not  liable  for  the  loss. 

Adair,  Serjt.,  shewed  cause,  omtending,  that  aa  the  bills  of 
parcels  were  left  at  the  Defendant's  house,  he  mtut  have  known 
the  proper  denomination  of  the  goods.  It  was  no  excuse  for 
him,  that  he  lost  some  of  his  own  goods  by  the  same  mistake 
in  the  entry ; '  for  though  a  bailee  of  goods  may,  if  fae  pleawc, 
throw  away  his  own,  yet  he  has  no  right  to  do  so  with  tkoaeof 
another.  Having,  by  gross  negligence,  lost  the  property  of  an- 
other, committed  to  his  care,  he  is  not  exculpated  by-having 
lost  his  own  property  by  the  same  neglif^nce.  Thoagh  intlw 
case  perhaps  there  was  no  inteniion  to  cheat  the  revenue,  ye: 
the  tendency  of  it  was  to  gain  a  drawback  on  exportation; 
whatever  might  be  the  intent,  the  efttcl  was  the  same.  The  De- 
fendant was  not  a  mere  depositary,  but  undertook  to  perfonn  s 
specific  act.  Though  an  action  might  not  lie  for  nonfeasanct, 
it  clearly  would  for  a  misfeasance.     This  is  agreeable  to  Lofd 
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formably  to  Lord  Holies  rule,  that  ^  a  mandatary  to  perform  a     1789. 
^^  work,  is  bound  to  use  a  degree  of  diligence  adequate  to  the 
•*  performance  of  it.** 

Lawrencej  Seijt,  contrd.  The  question  is,  how  far  the  un- 
dertaking of  the  Defendant  extended?  (joodwiih  the  bankrupt, 
having  goods  to  export,  the  Defendant  voluntarily  offered  to  en-*, 
ter  them  at  the  custom-house.  Here  the  implied  contract  was 
the  point  to  be  considered.  In  Coggs  v.  Bernard^  special  care  was 
required  in  removing  a  clEtsk  of  brandy;  in  that  case  Mr.  Justice 
PaweU  held  that  the  special  undertaking  of  the  party  was  the 
gist  of  the  action.  Here  the  undertaking  of  the  Defendant  was 
only  to  take  the  same  care  of  the  Plaintiff's  goods  as  of  his  own: 
DO  more  can  be  implied.  Jones^  in  his  Essay  on  Bailments  (a), 
saysy  *'  if  the  bailor  only  receive  benefit,  or  convenience  from 
^^  the  tMiilment,  it  would  be  hard  and  unjust  to  require  any  par- 
**  ticuhur  trouble  from  the  bailee,  who  ought  not  to  be  molested 
^  unnecessarily  for  his  obliging  conduct.  If  more^  therefore, 
^  than  good  &ith,  were  exacted  from  such  a  person,  that  is,  if 
'*  be  were  to  be  made  answerable  for  less  than  gross  n^iect, 
**  few  men,  after  one  or  two  examples,  would  accept  goods  on 
^  such  terms,  and  social  comfort  would  be  proportionkbly  im- 
^  paired.'*  It  is  said  in  Palei/s  Principles  rf  Moral  and  PoIp- 
iical  PkUofophf  (&),  that  *'  whoever  undertakes  another  man's 
^  business,  makes  it  his  own,  that  is,  promises  to  employ  upon 
*^  it  the  same  care,  attention  and  Aligence,  that  he  w<nikl  do  if 
^  it  were  actually  his  own,  for.  he  knows  that  the  business  was 
^  committed  to  him  with  that  expectation,  and  with  no  more 
^  than  this.''  Lord  Holf^  reasons  in  Coggs  v.  Bernard^  for 
making  a  Mandatary  liable,  do  not  apply  to  this  case ;  those 
are,  that  '*  in  such  a  case  a  neglect  is  a  deceit  to  the  bailor;  for 
^  when  he  trusts  the  bailee  upon  his  undertaking  to  be  careful,  [  161  ] 
^  be  has  put  a  fraud  upon  the  Plaiatiff  by  being  negligent,  his 
^  pretence  of  care  being  the  persuasion  that  induced  the  Plains 
**  tiff  to  trust  him;  and  a  breach  of  trust  undertaken  voluntarily 
^  will  be  good  ground  of  an  acUon."  Where  a  person  pro«- 
fesses  himself  to  be  of  a  certain  business,  trade  or  profession^ 
and  undertakes  to  perform  an  act  which  relates  to  his  parti- 
cular employment,  there  an  extraordinary  degree  of  skill  and 
diligence  is  required  from  him ;  but  where  his  undertaking  is 
merely  to  take  the  same  care  of  the  concerns  of  another  as  of 

(a)  Page  la  (A)  Page  144* 

his 
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liU  owiii  no  more  can  be  expected  from  him.  Puff.lib.S,c.A.t.i. 
Moore  v.  Morgue,  Cawp.  480. (a),  in  which  X^rd  Manxfiel^sHf 
rectioQ  to  the  jury  is  in  favour  of  the  present  DefcDilnnt. 

Adair  replied,  that  Lord  I>lamfiel£t  doctrine  in  Moore  T. 
Morgue,  was  not  applicable  to  the  present  case,  because  the  en- 
tering  goods  under  a  false  denomination  was  gross  negligence. 

Heath,  J.  {b) — The  Defendant  in  this  case  was  not  gnil^ 
either  of  gross  negligence  or  fraud;  iie  acted  bondjtde.  If  • 
man  applies  to  a  surgeon  to  attend  him  in  a  disorder,  for  a 
reward,  and  the  surgeon  treats  him  improperl;,  there  is  grcMi 
negligence,  and  the  surgeon  is  liable  to  an  BCtion(ff};  the  sor- 
geon  would  also  be  liable  for  such  negligence,  if  be  undertook 
gratis  to  attend  a  sick  person,  because  bis  situation  implies  skill 
in  surgery ;  but  if  the  patient  applies  to  a  man  of  a  difiemt 
employment  or  occupation  for  his  gratuitous  assistant;^  who 
either  does  not  exert  all  his  skill,  or  administers  improper  re> 
medies  to  the  best  of  his  ability,  such  person  is  not  liable.  It 
would  be  attended  with  injurious  consequences,  if  «  gratiutov 
undertaking  of  this  sort  should  subject  the  person  who  made  it, 
and  who  acted  to  the  best  of  hi^  knowledge,  to  an  action. 

Wilson,  J. — Where  money  has  been  paid  for  tlie  perforni* 
ance  of  certain  acts,  the  person  receiving  it  is,  by  law,  answer- 
able for  any  degree  of  neglect  on  his  part;  the  payment  of  monej 
being  a  sort  of  insurance  fur  the  due  performing  of  what  be  bu 
undertaken  ;  and  this  rule  hns  few  exceptions.  But  where  tbf 
undertaking  is  gratuitous,  and  the  part}'  has  acted  bonA,fide,'A 
is  not  consistent  either  with  the  spirit  or  policy  of  the  law  lo 
moke  him  liable  to  an  action.     Here  Goodwin  wanted  todif 
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parliament,  entered  it  wrong,  and  the  goods  were  seized :  when 
therefore  such  cases  happen,  it  is  too  much  to  infer  gross  negli- 
gence from  the  mistake  which  the  Defendant  committed. 

Lord  Loughborough. — I  agree  with  Sir  William  Jones^  that 
where  a  bailee  undertakes  to  perform  a  gratuitous  act,  from 
which  the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is 
only  liable  for  gross  negligence;  but  if  .a  man  gratuitously  un- 
dertakes to  do  a  thing  to  the  best  of  his  skill,  where  his  situa- 
tion or  profession  is  such  as  to  imply  skill,  an  omission  of  that 
skill  is  imputable  to  him  as  gross  negligence.  If  in  this  case  a 
ship-broker,  or  a  clerk  in  the  custom-house,  had  undertaken  to 
enter  the  goods,  a  wrong  entry  would  in  them  be  gross  negli- 
gence, because  their  situation  and  employment  necessarily  im- 
ply a  competent  degree  of  knowledge  in  making  such  entries  ; 
but  when  an  application,  under  the  circumstances  of  this  case^ 
is  made  to  a  general  merchant  to  make  an  entry  at  the  custom- 
house, such  a  mistake  as  this  is  not  to  be  imputed  to  him  as 
gross  negligence. 

Rule  absolute  for  a  new  trial. 


1789. 

Sbixlls 

ogainti 

Black- 

mUKUEm 


Wtvill,  Clerk,  against  Shepherd. 

T|£BT  for  an  amercement  of  a  court  leet.  The  declaration 
stated  the  amercement  to  have  been  afieered  at  a  court 
liolden  before  the  steward  of  the  manor ;  but  it  appeared  in 
evidence  that  the  court  was  really  holden  before  the  deputy 
steward^  who.  was  appointed  by  letter  of  attorney  from  the 
steward. 

Mr.  Justice  Grose^  who  tried  the  cause,  thought  this  was  a 
fatal  variance,  and  therefore  nonsuited  the  Plaintiff. 

*  A  rule  was  obtained  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  granted,  against  which  in  JUi- 
chaeltnas  Term  last 

Lawrence^  Seijt,  shewed  cause.  He  allowed  that  a  trifling 
variance  would  not  vitiate  where  the  substance  of  the  allegation 
was  proved ;  as  where  a  declaration  {b)  was  for  maliciously  in- 
dicting at  the  General  Gbuirter  Sessions^  and  it  was  proved  to  have 
been  at  the  General  Sessions^  the  word  Qjiarter  was  held  to  be 
surplusage.  But  he  contended  that  this  was  a  material  variance ; 

[a)  [But  see  Draper  v.  Garratt,  2  B.  &  C.  2.]  (*)  2  Black.  1050. 

a  custom 


In  an  ac- 
tion for  an 
amercement 
in  a  court 
leet,  if  the 
declaration 
tutetbe 
court  toliave 
been  liolden 
before  the 
Memard  of 
the  manor, 
and  tlie  evi- 
dence proret 
it  to  have 
been  holden 
before  the 
depiajf  iUw» 
ard,  it  b  a 
molfna/vo- 
rittnce(a), 

[  •  163  ] 
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1 789t  «  costom  ibr  a  lord  to  bold  courti  before  his  steward  not  extetid- 
yf-fj^^  ing  to  the  steward's  eppointiiif^  a  deputy.  The  ofSce  of  steward 
asiaiai  of  a  Icet  was  judicial;  by  the  aDcient  common  law  (a),  he  had 
jurisdiction  of  felonies :  a  deputy  then  could  not  be  appointed 
without  either  an  established  usnge  or  special  authority  Ibr  that 
purpose,  such  as  corporations  and  others  exercise  by  virtue  of 
particular  grants.  4  Inst.  88.  If  the  declaration  bud  stated  the 
court  to  have  been  holden  before  a  deputy,  without  shewing  an 
authority  to  appoint  such  deputy,  it  would  have  been  bad  ou  ' 
demurrer.  The  case  of  Gen/  v.  Wkeatly  (J)  proves  that  the 
courts  consider  variances  of  this  kind  to  be  material. 

Cockelt,  Seijt.,  in  behalf  of  the  rule,  urged,  that  the  conrt 
leet  mi^t  be  holden  either  before  the  principal  or  deputy. 
Though  the  deputy  was  not  the  same  to  every  purpose  as  the 
pnncipal,  yet  he  was  so  in  law  as  to  holding  courts.  13  Mod. 
470  4-  590.  1  Ld.  Raym.  660.  Salk.  95.  The  substance 
of  the  question  was,  whether  the  court  were  Ic^IIy  holden. 
The  matter  of  appointment  was  not  in  dispute;  it  was  sat 
ficient  if  the  person  before  whom  the  court  was  faolden  wss 
competent  to  hold  it,  and  the  court  itself  competent  to  amerce, 
if  therefore  it  were  a  variance,  it  was  not  a  material  one.  Cn. 
Jac.52.  Yelv.^6.  2  B/arfrf.  840— 1050.  Term.  Rep.  B.  R. 
SS5.     King  V.  Pippet,  and  the  cases  there  cited. 

The  Court  seemed  to  have  but  little  doubt  of  the  Tariancd 
being  fatal,  but  said,  as  the  point  was  of  consequence  to  lonh 
[  164  ]  of  manorsj'if  the  counsel  for  the  Plaintiff  could  prodace  any 
farther  authorities  in  support  of  the  rule,  he  should  be  heard. 

On  this  day  Cockell  said,  that  he  had  not  been  able  to  find 


IN  THS  THrsmT-Nilmi.  YsAB  of  GEOAGE  III.  MIfi 

Brtmer,  Newton,  and  Thompson,  against  ^* 

Atkins  and  White*  f!^t^. 

TJROHIBITION  to  the  Court  of  Lords  Commisgioners  of  By  the  lith 
Appeals  from'  the  Admiralty  in  Prize  Causes.  the  sku.  is 

The  declaration  stated,  that  all  and  all  manner  of  pleas  of  and  ?^^^^' 
concemingthe validity,  explanation,  interpretation,  construction,  prohibit  all 
or  exposition  of  the  laws  and  statutes  of  this  realm,  and  the  cog^  iotercoune 
nizance  of  sach  pleas,  belong  and  appertain  to  the  Lord  the  King  ^>^  the  then 
and  his  royal  crown,  and  by  the  common  law,  in  the  coiuts  of  colonies,  and 
onr  said  Lord  the  King  of  record,  ought  and  have  always  been  ^"<^  'cpeal- 
accustomed  to  be  tried  and  discussed,  and  not  in  any  court  pro-  provided, 
ceeding  by  any  law  differing  from  the  common  law  a(  this  realm.  Icriudbem 

That  the  said  Lord  the  King  did,  in  the  second  year  of  his  ^^^^  ^^^ 
reign,  by  his  commission   nominate,   constitute,  ordain,  and  cam,  and 
appoint,  all  and  every  of  his  privy  counsellors  for  the  time  ^"f^^ 
being,  and  others  therein  named,  or  any  three  or  more  of  themy  prize  in  a 
to  be  his  commissioners  for  receiving,  hearing,  and  determining  ^IJIaity,  and 
of  mpeals  from  the  said  Lord  the  King^s  courts  of  Admiraky  the  sentence 

,  _       ,  '  *f     ofcondem- 

in  matters  of  prize.  nation  ap- 

That  the  said  courts  of  Admirahy,  and  the  said  commissioners  S^^^I^q 
of  Appeals  proceed  by  some  law  difiering  from  the  common  law  of  iby  sen- 
of  this  realm,  and  therefore  have  no  power  or  authority,  to  try  pe^'fr^ 
or  discuss  the  validity,  explanation,  interpretation,  construe-  "f '^jT^^ 
lion,  or  exposition  of  any  actor  acts  of  parliament,  nor  to  ex-  be  suspend- 
pound  them  otherwise  than  is  warranted  and  allowed  by  the  ^)^chan!" 
common  law  aforesaid.  .  peal,  in  case 

*  That  a  statute  was  made  in  the  sixteenth  year  of  the  reign  of  partioap-^'^ 
his  present  Majesty,  to  prohibit  all  trade  and  intercourse  with,  the  ^^^^^  . 
then  American  colonies  f reciting  tie  act  particularly  J.  n^^ntse- 

That  in  the  said  statute  it  was,  among  other  things,  enacted,  ^^^^^ 
that  the  execution  of  any  sentence  so  appealed  from,  as  in  and  ^  the  court 
by  the  said  act  is  directed,  should  not  be  suspended  by  reason  of  .Qch  len- 
such  appeal,  in  case  the  party  or  pdrties  appellate  should  give  ^^  ^^^^ 
iufficienf  security,  to  be  approved  of  by  the  court  in  ixfiich  such  restore  the 

ship,  &c. 
concerning  which  such  sentence  should  be  pronounced,  or  thejidl  value  thereof,  to  the  appellant  or  ap- 
pctiants,  in  case  the  sentence  so  appealed  from  should  be  reversed.'*  Though  the  security  taken  by 
virtue  of  this  section,  in  a  court  of  vice-admiralty,  was  in  the  form  of  an  achtowledgement  of  a  debt  to 
tke  Aing,  yet  being  taken  in  a  court  not  of  record  was  not  a  strict  recognixance^  but  operated  as  a  $t^- 
9ation  by  the  parpes  to  abide  the  decision  of  the  Court  of  Appeals.  Neither  was  the  Court  of  Appeals 
bound  1^  this  section  to  interpret  the  words  "fitU  value**  by  any  definite  measure,  but  had  a  discretion- 
al power  of  declaring  %^uU  was  the  *^full  value",  and  also  a  power  of  enforcing  from  the  sureties 
pfflpent  of  what  it  had  declared  to  be  the  **fuU  value,**  [Affirmed  in  K.  B.  on  a  writ  of  Brror.  Mich. 
SO  Ceo.  3.] 

sentence  [*  1651 
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sentence  should  be  given,  to  restor<e  the  ship,  vessel*  goods,  or 
efifects,  concerning  which  sQch  sentence  should  be  pronounced, 
or  iheJiiU  vahie  thereof,  to  the  appellant  or  appellaDts,  in  case 
the  sentence  so  appealed  from  should  be  reversed. 

That  Hi^k  Bromedge,  Esq.  commander  of  the  said  Lord 
the  King's  sloop  of  war,  the  Savage,  in  obedience  to  the  orders 
^  Samuel  Craves,  Esq.  commander  in  chief  of  his  Majes^i 
ships  and  vessels  at  the  time  hereinafter  mentioned,  emplojed  io 
the  river  St.  Lawrence  and  along  the  coast  of  Notxi  Scotia,  the 
islands  of  St.  John  and  Cape  Breton,  and  thence  to  Citpe  Florida 
and  the  Bahama  Idands,  being  then  and  there  subject  to,  sod 
under  the  command  of  the  said  Samuel  Graves,  as  such  cont- 
mander  in  chief,  did,  on  the  17th  of  January,  1776,  seize  ss 
prize,  in  the  harbour  of  Halifax,  in  the  province  of  Noea 
Scotia  aforesaid,  a  certain  ship  or  vessel  called  The  NicbolM, 
Nathaniel  Jtkins,  master,  the  property  of  certain  persotu  bba- 
bitants  of  the  said  colony  of  Massachusets  Bay. 

That  William  Nesl/itt,  Esq.  his  Majesty's  attorney-general  fot 
the  said  province  of  Nova  Scotia,  ^r  and  on  behalf  of  the  saU 
Lord  the  King  and  of  the  said  Hugh  Bromedge,  did,  on  or  about 
the  12th  day  of  April,  in  tfae  said  year  1776,  institute  a  soil 
in  his  Majesty's  Court  of  Vice-admirfllty,  at  Halifax  aforesaid, 
before  the  Worshipful  James  Hrenioti,  Esq.  Surrogate,  and  De- 
puty of  the  Worshipful  Jonathan  Seioell,  Judge,  Deputy,  and 
Surrogate  of  the  Court  of  Vice-atimiraity  of  the  province  of 
^OTuSco/ia  and  the  maritime  parts  thereof;  and  by  the  libel  bjr 
him  exhibited  in  the  said  suit  among  other  things,  did  pro- 
pound, allege,  and  declare,  that  notwithstanding  the  said  Act 
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Halifax  in  the  said  xaonihoi  January ^  1776,  thesaidship^/cAo/os      1789. 

was  there  with  her  cargo  seized  and  detained  bythe  said  HughBro^     r 

medge^  commander  of  the  ship  of  war  aforesaid,  as  being  the  pro*  agamu 
perty  of  persons  in  the  said  rebellious  colonies ;  and  did  thereby  ^"""• 
for  the  said  Lord  the  King  and  the  said  Hugh  Bramedge,  pray  the 
said  court  to  take  the  premises  in  the  said  libel  alleged,  into  con- 
sideration, and  on  due  proof  to  proceed  to  adjudication,  and  that 
the  said  ship  and  cargo  might  be  condemned  as  forfeited  to  the 
said  Lord  the  King,  and  that  the  same  might  be  delivered  over 
tb  the  captor,  pursuant  and  according  to  the  directions  of  the 
said  act  of  parliament. 

That  the  said  Nathaniel  Atkins  and  John  White  were  after* 
wards  duly  admitted  in  the  said  Court  of  Vice4ldmin)lty,  for 
and  on  behalf  of  themselves  and  other  claimants  of  the  said 
ship  and  cargo;  and  the  said  James  Brentony  being  surrogate  and 
deputy  as  aforesaid,  having  deliberately  and  maturely  heard  the 
parties  to  the  said  suit,  by  their  advocates  and  proctors,  and 
their  arguments  and  proofs,  and  having  inquired  into  and  duly 
coosidered  of  the  whole  proceedings  in  the  said  business,  did,  on 
the  8th.  day  of  May^  in  the  said  year  1776,  pronounce^  decree^ 
and  declare^  that  the  said  ship  Nicholas,  her  tackle,  apparel^JtiT" 
niturej  and  her  cargo  therein  laden,  were  rightly  and  duly  seized 
and  taken  by  the  saidtlugh  Bromedge;  and  that  the  saidship,  her 
tackle,  apparel,  furniture,  and  cargo,  were,  at  the  time  of  the 
capture  and. seizure  aforesaid  as  far  as  appeared  to  him,  in 
violation  of  the  said  statute  of  the  sixteenth  year  of  the  reign 
of  the  said  Lord  the  King,  and  as  such  ought  to  be  accounted  ^ 
liable  and  subject  to  confiscation,  and  to  be  adjudged  and  con- 
demned as  and  for  good  and  lawful  prize,  and  did  adjudge  and 
condemn,  the  same  ship,  her  tackle,  apparel,  and  furniture,  and 
the  cargo  therein  laden,  as  and  for  good  and  lawfid  prize,  as 
being  guilty  of  a  breach  and  violation  of  the  act  aforesaid. 

That  the  said  ship  or  vessel,  and  the  cargo  therein  laden,  [  157  ] 
were,  after  the  said  sentence  of  condemnation,  on  the  15th  day  . 
of  May^  in  the  year  aforesaid,  sold  by  the  public  vendue  master, 
iU  public  auction,  to  the  best  bidders,  for  the  sum  of  4897/.  I85. 
l(kL  current  money  of  Halifax  in  Naoa  Scotia  aforesaid,  amount- 
ing to  the  sum  of  4408/.  Ss.  lawful  money  of  Great  Britain,  free 
and  clear  of  all  charges,  being  the  utmost  value  of  the  same,  at 
Halifax  aforesaid. 

That  the  said  Nathaniel  Atkins  and  John  White^  in  behalf  of 
yoXm  I.  N  themselves 


BBrxn 


CASES  IN  HILARY  TERM 

tfaemtelves  sod  of  Thomas  Boylslon  and  other  dsimants  of  the 
said  ibip  or  vessel,  and  the  cargo  thereta  laden,  did  interpcNc 
atfibut  an  appeal  from  the  sentence  of  the  said  Court  of  Vice- Admiral^ 
*""*'  to  the  said  CommissiDners  of  Appeals  in  matters  of  prize,  where- 
upon the  said  Alexander  Brymer,  Henry  Newton,  and  jtlexamdtr 
TTiompson,  did  afterwards,  to  nit,  on  the  6th  da;  of  Augiat, 
1776,  personally  appear  be/ore  the  iaid  James  Brentoo,  &aro- 
gate  and  Deptay  as  foresaid,  and  achumledged  jointly,  audit- 
verally,  that  they  owed  to  our  Sooereign  Lord  the  King  the  sim  tf 
&7951.  17s-  Sd.  of  the  current  money  of  Halifax  q/bretaid,  that 
is  to  say,  exactly  double  the  amount  of  the  clear  monies  aritiiig 
by  the  public  sale  as  aforesaid,  upon  condition  that  tie  taH 
Hugh  BromMge,  theparty  appellate,  his  agent  or  attametf,  diotU 
restore  the  said  ship  and  her  cargo,  or  the  value  tkereoft  to  At 
said  appellant  or  appellants  in  case  the  sentence  so  appeaiedjhm 
should  be  reversed. 

That  the  said  appeal  was  beard  before  the  said  commisfiotwn 
upon  the  i8ih  of  March,  1780,  when  the  said  commiMiontn 
were  pleased  to  reverse  the  sentence  of  the  said  Court  of  Vioe- 
Admiralty,  and  decreed  the  said  sfaip  and  cargo,  or  the  nofar 
ikereqf,  to  be  restored  to  (be  said  appellants. 

That  the  said  Alexander  Brymer,  Henry  Newton^  and  jBestn- 
ier  Thompson,  aflerwards,  on  the  15tfa  day  of  Marek,  1781,  fer 
and  in  behalf  of  the  said  Hugh  Bromedge,  paid  into  the  i^istiy 
of  the  said  CDmmissionerg  the  said  lum  of  4B97I.  18(.  10^  of 
the  said  current  money,  amounting  to  the  said  sum  of  4M8(. 
S5.  o/*  laittful  money  of  Great  Britain,  being  theJuU  vatue,  mi 
'dear  amount,  of  the  monies  arising  from  the  public  tale  t^iktmi 
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Swabey,  Esq.,  one  of  their  deputy  registrars,  the  said  invoices     1789. 
and  accountSf  and  also  the  accounts  of  the  sales  of  the  said  sfiip     b^ymm 
and  cargOf  signed  by  the  said  public  vendue  master^  and  certified     agwat 
under  the  hatid  of  the  deputy  registrar  of  the  Court  of  Vice^Ad" 
miralty  at  Halifax  aforesaid. 

That  the  deputy  registrar  of  the  said  commissioners  did  re- 
port, that  the  som  of  7708/.  17^.  Si.  of  lawful  money  of  Great 
Sritain,  ought  to  be  allowed,  and  paid  to  the  said  Nathaniel  At» 
kins  and  John  White,  in  behalf  of  themselves,  and  the  other 
claimants  of  the  said  ship  The  Nicholas^  and  the  said  cargp; 
ivbich  report  the  said  commissioners  were  pleased  on  the  Slat 
day  o{  January  1782,  to  confirm. 

That  monitions  and  other  process  having  been  sued  out 
against  the  said  Hugh  Bromedge,  to  compel  payment  of  the  sum 
of  S45SL  S5.  6d.  lawful  money  as  aforesaid,  over  and  besides  the 
smm  ^4408/.  Ss.  6i.  (a)  paid  into  the  registry  of  the  said  com- 
mittsioners  as  aforesaid,  the  proper  officers  to  the  said  commis- 
sioners returned,  that  the  said  Hugh  Bromedge  was  not  to  be 
found. 

That  monitions  having  been  thereupon  prayed,  and  sued  out 
against  the  said  Alexander  Brymer,  Henry  Nexoton  and  Al^an^ 
der  Thompson,  the  sureties  of  the  said  Ht^h  Bromedge,  as  afore<» 
said,  an  appearance  was  given  to  them  by  the  said  commis- 
aioners,  to  shew  cause  against  the  payment  of  the  said  sum  of 
S455/.  Ss.  ed. 

That  on  the  27th  day  of  July  1785,  the  right  honourable 
Charles  Earl  Camden  Lord  President  of  the  council,  of  the  said 
Liord  the  King,  Thomas  Earl  of  Effingham,  and  Richard  Lord 
Viscount  Howe,  three  of  the  said  commissioners  of  appeals,  for 
receiving,  hearing,  and  determining,  appeals  in  prize  causes,  ' 

having  heard  informations  by  counsel,  as  well  in  behalf  of  the 
said  Alexander  Brymer,  Henry  Newton,  and  Alexander  Thomp^ 
son,  the  parties  cited  and  intimated  in  that  behalf,  as  on  the 
part  of  the  said  Thomas  Boylston,  the  owner  and  proprietor  of 
the  said  ship  and  cargo,  decreed  to  be  restored  by  the  interlo-  [  l69  ] 
catory  decree  of  the  said  commissioners,  pronounced  the  re* 
cognizance,  dated  the  6th  day  of  August  1776,  and  entered  into 
by  them  the  said  Alexander  Brymer,  Henry  Newton,  and  Alex' 

(a)  QtuBre  whether  the  excess  of  die  deputy  registrar  as  proper  to  be 

these  two  sums  of  3455/.  9«.  6d.  and  allowed,)  did  not  arise  from  the  costs 

4408/.  z$.  6d.  together,   above  the  awarded  by  the  Court  of  Appeals  ? 
film  of  7708/.  17#.  Sd,  (reported  by 

N  2  ander 
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ander  Thompton,  in  the  said  Court  of  Vice-Admiraltyi  u  aet' 
ties  to  ansaxr  the  said  appeal  in  ibe  penal  sum  of  9795/.  lit.  Sd. 
currency,  to  bejbtjeited,  by  reason  that  the  aforesaid  senteoce 
appealed  from,  had  been  reversed,  and  that  Hugh  Bromedgt, 
Es<].  the  party  appellate,  his  agent,  or  attorney,  bad  not  re- 
stored the  said  ship  or  cargo,  or  the  value  thereofl  agreeaUf 
to  the  said  decree  of  restitution,  and  ibe  condition  of  the  mi 
recognizaiKe !  and  decreed  a  monition  against  the  said  Aleiwh 
der  Brt/mer,  Henry  Newton,  and  Alexander  Tfiompsottt  to  fK) 
the  sum  (^  3455/.  3s.  Qd.  being  the  remainder  of  the  value  ifOe 
skip  and  cargo  in  question^  according  to  the  regtstrar'i  report,  to 
the  said  Thomas  Boylston,  or  his  lawfiU  attomey. 

That  the  said  Court  of  Vice-Ad  mi  rally  had  not  any  antfaoritf 
by  the  laws  or  statutes  of  this  realm,  to  take  any  security  ef&t 
nature,  and  q^  the  terms  thereinbefore  mentioned  to  have  bra 
entered  into  by  the  said  Alexander  IJrymer,  Henry  Newton,  mi 
Alexander  Thompson,  nor  had  the  said  commissioners  by  the  ^m 
and  statutes  aforesaid,  any  authority  to  enfitrce  the  tame. 

That  the  said  commis«ioners  have  no  power  or  autboritf 
whatsoever,  under  the  statutes  aforesaid,  or  any  other  stautc 
or  law  of  this  realm,  by  reference  sf  invoices  and  accounts,  to  r^ 
gi'sirors,  oj-  offtcnci'se,  (o  open,  re-rxamine,  set  aside,  or  in  of 
manner  to  alter  the  valtialion  of  any  ship,  or  vessel,  or  goods  mi 
effects,  sofxed,  settled,  adjusted,  and  liquidated,  by  public  sale, 
after  sentence  of  condemnation  duly  pronounced,  'aherc  jwfravdvr 
collusion  is  alleged  and  proved. 

That  the  said  ship  Nicholas,  and  the  goods  and  e6eols<B 
board  the  same,  were  condemned  as  lawful  pr'tze,  by  the  aai 
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three  of  the  said  Gommissioners  for  receiving,  hearing  and  de-      1789. 
Cermining  appeals  in  prize  causes,  not  weighing  the  said  laws     Z 
and  statutes  of  this  realm,  but  contriving  the  said  Alexander      against 
Btymery  Henry  Newton^  and  Alexander  Thompson^  to  aggrieve        ^"*'*' 
jand  oppress,  did  as  aforesaid  decree  the  said  Alexander  Brymer^ 
Henry  Newton^    and   Alexander  Thompson^    to  pay  the  said 
Thomas  Boykton^  or  bis  lawful  attorney,  the  aforesaid  sum  of 
S44'5/.  Ss.  6d»  over  and  besides  the  monies  arising  by  the  said 
public  sale^  paid  into  the  said  registry,  as  aforesaid,  as  the  sup- 
posed remainder  of  the  value  of  the  said  ship  and  cargo,  accord- 
ing to  the  registrar's  report ;  to  the  great  contempt  of  the  said 
Lord  the  King,  and  his  laws,  to  the  great  and  manifest  damage, 
._.  prejudice,  and  injury,  of  the  said  Alexander  Brymer^  Henry 
Nemton^  and  Alexander  Thompson^  and  against  the  form  and 
effect  of  the  s&id  statute,  and  also  against  the  laws  and  customs 
of  this  realm. 
»       That  although  the  said  Alexander  Brymer^  Hmry  Newton^ 
and  Akxander  Thompson^  afterwards,  to  wit,  on  the  27th  day  of 
June  in  the  year  of  our  Lord  1787,  at  Westminster  aforesaid, 
delivered  to  the  said  Nathaniel  Atkins  and  John   White^  the 
King's  writ  of  prohibition^  to  the  contrary;  nevertheless  the  said 
Nathaniel  and  John  have  not  ceased  to  prosecute  their  said  suit, 
before  the  said  commissioners,  but  have  since  prosecuted,  and 
still  do  prosecute  the  same  there,  against  the  said  Alexander 
JBtymeTf  Henry  Newton^  and  Alexander  Thompson  to  compel 
payment  of  the  said  3455/.  3s.  6d.  according  to  the  said  moni- 
tion of  the  said  Charles  Earl  Camden^   Thomas  Earl  of  Effing- 
hamy  and  Richard  Lord  Viscount  Howe  against  them  the  said 
Alexander  Bfymer^  Henry  Nevoton^  and  Alexander  Thompson^ 
notwithstanding  the  said  -arit  of  pfohibition,  to  the  contrary  so 
delivered  to  them  as  aforesaid ;  in  contempt  of  his  said  Majesty, 
and  to  the  great  damage  of  the  said  Alexander  Brymer^  Henry 
Newton^  and  Alexander  Thompson^  and  against  the  prohibition 
aforesaid.  Whereupon  the  said  Alexander  Brymer^  Henry  New^ 
ioHf  and  Alexander  Thompson^  who  as  well,  &c.  say  that  they 
are  injured,  and  have  damage  to  the  value  of  100/.  and  there- 
fore as  well  for  the  said  Lord  the  King  as  for  themsrclves  they 
bring  suit,  &c. — ^Demurrer,  and  Joinder. 

This  cause  was  argued  in  Trinity  term  last,  by  Le  Blanc,  Serjt.,    [171]. 
for  the  Defendants,  and  Lawrence,  Serjt,  for  the  Plaintiffs;  a 
second  time  in  Michaelmas  term,  by  Bond^  Serjt.,  for  the  Defend- 
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aots,  and  Adair,  Seijt.,  for  the  Plainti^  and  in  this  term,  Botii 
replied  to  Adair.  The  arguments  on  behalf  of  the  Defendanu 
in  support  of  the  Demurrer,  were  in  tubstance  as  folldw. 

The  first  ground  of  prohibition,  stated  in  the  declaration,  it 
that  the  interpretation  and  construction  of  all  statutes  and  acts 
of  Parliament,  belong  to  the  courts  of  common  law,  and  not  to 
courts  proceeding  by  difikrent  rules ;  that  the  court  of  appeals 
is  a  court  proceeding  bj  rules  different  from  those  of  a  court  of 
common  law,  and  has  put  a  construction  on  the  act  in  question, 
different  from  tliat  which  a  court  of  common  law  wouU 
put  upon  it.  Supposing  this  to  be  a  good  ground  of  probil»> 
tion,  the  first  question  is,  whether  such  a  construction  has  4>eeD 
really  put  upon  the  act,  or  not?  In  order  to  prove  the  affirmative 
of  this  question,  the  Plaintiff  are  obliged  to  couple  the  fifth  sec- 
tion with  the  iourteenth  (a) :  .whether  those  two  lections  ought 
to  be  joined,  will  be  seen  by  considering  their  respective  objects 
The  fifth  secftiou  provides  for  a  cose,  wbere^  before  condemnation 
of  the  ship,  it  shall  appear  neMssary  to  the  judge  to  delay  the 
determination  of  the  question,  whether  prize  or  no  prite; 
in  which  case  it  directs  that  the  capture  shall  he  appraised  by 
persons  named  by  the  parties,  and  appointed  by  the  Court;  and 
such  of.  the  goods  as  are  perishable,  (and  therefore  cwmot 
without  a  manifest  injury  to  both  parties,  I>e  kept  till  the  qoestica 
of  prize  or  no  prize  be  determined,)  shall  be  sold,  and  tfaereK 
put  in  proper  custody  to  abide  the  eweat.  After  this  is  don^ 
the  first  offer  is  to  be  made  to  the  claimants,  that  if  tbey  will 
give  sufficient  security  to  the  captors,  according  to  that  appraised 
value,  tfaey  shall  have  the  ship  and  cargo  delivered  to  them. 
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<<  full  value,"  generally  speaking,  and  the  <^  full  value  according  1789. 
**  to  appraisement,''  and  have  accordingly  expressed  it  in  the  brttjoa 
sixth  section,  which  is  similar  to  the  fifth,  and  directs  that  in  againti 
case  the  claimant  shall  refuse,  then  the  captor  is  to  give  security 
to  restorethe  full  value  ^^  according  to  the  appraisement/'  Where 
therefore  the  Legislature  meant  to  limit  the  value  to  the  ap- 
praisement at  the  port  into  which  the  ship  might  be  carried, 
tbey  have  expressly  stated  such  intention;  but  in  the  fourteenth 
section,  when  they  come  to  speak  of  the  value  after  sentence  is 
passed,  and  that  sentence  appealed  ft'om,  they  direct  that  execu- 
tion shall  not  be  delayed,  if  a  security  be  given  to  restore  the 
Jidl  valuey  generally.  It  is  obvious,  that  there  might  be  a  ma- 
terial difference  between  the  value  in  one  case  and  in  the  other. 
At  common  law,  where  goods  have  been  wrongfully  taken,  the 
owner  has  a  right  to  recover  the  true  value,  which  a  jury 
irill  not  estimate  according  to  the  price  for  which  the  taker 
shall  think  fit  to  sell  them.  Nothing  done  by  a  person  who  has 
taken  go(}ds  illegally,  can  be  the  measure  of  value  to  him  from 
whom  they  were  taken.  So  in  the  present  case,  after  it  has 
been  determined  that  the  capture  was  illegal,  the  claimant, 
perhaps  the  subject  of  a  neutral  power,  has  a  right  to  be  fully 
restored  to  his  property  :  he  is  not  to  be  restrained  to  the  value 
at  the  place  to  which  the  captqr  shall  think  proper  to  carry  it : 
it  was  carried  there  against  his  will,  he  was  proceeding  to  an- 
other market,  he  had  paid  a  great  price  for  it;  in  justice  there- 
fore he  ought  to  be  restored  to  the  real  value  of  it,  and 
not  be  forced  to  take  less  than  the  real  value,  because  it  was 
sold  for  less  at  a  place  to  which  it  was  carried  without  his  con- 
sent Conformable  to  this,  many  cases  have  been  decided  in 
the  Courts  of  Admiralty :  such  as  that  of  the  Bona  ViaggiOf 
December  5th,  1780,  in  which  the  Court  of  Appeals  decreed 
the  ship  and  cargo  to  be  restored,  or  the  ftiU  value  to  be  paid  by 
the  captor ;  it  appearing  that  he  had  sold  the  goods  for  a  price 
greater  than  their  original  value,  which  the  claimant  demand- 
ed, and  was  decreed  to  be  paid  him :  the  Enigheity  Schutz 
Master,  a  Dutch  ship  taken  during  the  late  war,  in  which  the 
Xx>rds  Commissioners  of  Appeals,  on  the  3d  of  May  1781,  di- 
rected restitution  to  be  made  according  to  the  original  invoices:  [  173  ] 
the  Jacomb^  Jansan  Master,  the  20th  of  July  1781,  in 
which  the  Court  of  Appeals  directed  the  value  of  the  cargo  ac- 
cording 
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cording  to  the  invoice  and  account  of  sales,  to  be  referred  to  the 
registrar,  taking  to  his  assistance  two  merchants:  the  TigeTf 
Prince  Master,  the  26th  of  Jidy  1782,  where  the  Lords  of 
appeals  decreed  the  value  of  the  ship  and  cargo  to  be  paid  ac- 
cording to  the  special  agreement  between  the  parties,  and  a 
monition  and  attachment  against  the  sureties:  !%€  darm- 
i"g  P'ggyt  the  8lh  of  November  1782,  in  which  also  re- 
stitution of  the  value  of  the  ship  and  goods  was  decreed. 
All  these  cases  shew,  that  the  Commissioners  of  Appeab 
have  inquired  into  the  real  value  of  captures,  to  estimate  tbe 
compensation  to  be  given ;  they  have  not  been  confined  to  any 
limits,  but  have  gone  into  the  general  circumsiances  of  tbe  case, 
to  determine  the  ^uan^uffi  of  injury.  There  is  no  hardship  in 
the  5th  section,  which  orders  that  before  sentence  the  goodi 
shall  be  appraised  at  tlie  place  to  which  they  are  carried,  and 
the  claimant,  upon  giving  security  to  restore  the  appraised  valu^ 
shall  have  his  property  back  again,  and  proceed  upon  bis  voyage; 
because,  if  it  be  ultimately  decided  against  him,  the  captor  would 
receive  the  value  at  the  place  to  which  he  chooses  to  carry  tbe 
prize,  and  which  is  as  much  as  a  captor  can  have  any  right  to 
expect.  But  it  is  not  necessary  to  contend  whether  this  would 
be  just  or  unjust,  since  the  act  has  made  a  positive  provision  that 
a  security  shall  be  taken  to'  restore  theJiiU  value,  and  has  used 
this  expression,  where  the  Legislature  was  perfectly  aware  of 
the  distinction,  between yi<//  value,  generally  speaking,  and  value 
according  to  a  limited  appaisemeTit.  This  being  the  case,  thwe 
is  no  pretence  to  say,  that  the  Lords  of  Appeals,  after  having  de- 
termined the  general  question,  namely,  that  this  was  not  a  legal 
instrued  the  act  in  a  manner  diflcreiit  from  tbe 
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inon  law  were  a  ground  of  prohibition,  yet  in  this  instance  it     1789. 

does  not  appear  that  the  construction  put  by  the  Commis-     ~ ~ 

sioners  of  Appeals  on  the  act  in  questioui  was  contrary  to  those     agphut 
rules.  ^«»"*- 

The  next  ground  of  prohibition  stated,  is,  that  the  court  of 
Vice- Admiralty  at  Halifax  has  taken  a  security  which  it  had 
no  right  to  take.     Now  though  a  strict  common  law  recogni- 
zance, upon  which  a  scire  facias^  an  action  of  debt,  or  an  ex- 
tent might  be  founded,  could*  not  be  taken  by  a  court  not  of 
record,  yet  such  a  security  as  the  present  was  well  warranted  by 
the  14th  section  of  the  act,  which  requires  sufficient  security  to  be 
given.  Those  only  are  strict  recognizances,  to  which  the  plea  of 
nul  tiel  record  may  be  pleaded :  but  others  of  a  similar  nature  may 
be  proceeded  upon,  to  which  that  plea  cannot  be  applied.  DougL 
l,..^upposing  antecedent  to  this  statute,  the  courts  of  Admiralty 
had  never  taken  such  a  security,  yet  the  statute  has  given  full 
licence  to  the  discretion  of  those  courts  to  determine  what  spe- 
cies of  security  they  would  take,  best  adapted  to  the  purpose  of 
compensaticm  to  the  party  injured.     If  this  form   of  security 
be  not  good,  what  other  could  be  taken  ?     It  could  not  be  a 
statute  merchant,  statute  staple,  or  judgment ;  if  it  had  been  a 
bond,  it  could  not  have  been  put  in  suit  in  the  Court  of  Admi- 
ralty, as  that  court  is  prevented  from  holding  plea  of  contracts 
under  seal,  by  the  statute  15  Ric.  2.  c.  3.  but  it  must  have  been 
enforced  in  a  common  law  court;   a  jury  must  have  decided  on 
the  quanium  of  damages,  and  the  probable  cause  of  seizure ;  by 
which  means   the  question  of  prize  would  have  been  drawn 
from  its  proper  jurisdiction,  and  determined  before  a  wrong  tri- 
bunal.    But  no  such  inconvenience  can  arise  from  the  security 
which  has  been  taken,  which  is  only  to  be  enforc^  in  that 
court  which  has  jurisdiction  of  the  merits,  and  cpmes  nearest 
to  the  intention  of  the  Legislature.   Neither  can  it  be  improper 
as  taken  to  the  King,  though  not  in  a  court  of  record.     In  the 
disputes  between  the  temporal  courts  and  the  Courts  of  Admiral- 
ty in  the  year  1612  (a),  the  twelve  judges  .agreed,  that  as  the 
Court  of  Admiralty  was  the  King's  court,  the  proceedings  there 
ought  to  be  in  his  name.     It  appears  from  the  earliest  accounts  • 
in  the  Admiralty,  that  the  security  in  cases  of  prize  has  been 
taken  to  the  Sovereign ;  in  1628,  letters  of  marque  were  grant- 
ed to  merchants,  who  gave  security  ^'  to  the  Kmg";  in^  I65I9 

(a)  Vide  4  ItuL  134. 


«■/> 
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to  the  "  Keepers  of  the  Liberties  of  England"  in  1653,  to 
*<  Hit  Highness  the  Lord  Protector;"  in  1666,  to  **  Jama 
Duke  ^  Ym-it  Lord  High  Admiral,"  from  1669  to  1697*  to  the 
*•  King,  ( William  3.)"  in  1702,  to  "  Prince  George  <^ Denmark, 
Lord  High  Admiral" -ia  1718,  to  the  "  King  {George  l.f  in 
1739,  1744  and  1756,  to  the  "  King  {George  i.\"  but  in  the 
Isle  war,  by  mere  miitake  of  the  officers  in  the  Admiralty  hert^ 
DO  name  was  mentioned  to  whom  the  parties  ihould  be  bound, 
though  in  the  Vice- Admiral^  Courti  of  Halifax  and  Nevi  York, 
the  security  continued  to  be  taken  to  the  King.  This  was  the 
antient  form,  and  no  possible  inconvenience  can  arise  from  iu 
The  term  rec<^izance  tneaDi,  in  its  true  signification,  nothing 
more  than  an  acknowledgment;  applied  to  a  court  of  record, 
it  meant  an  acknowledgment  of  a  debt  on  record ;  in  the  pre- 
sent case,  though  an  acknowledgment  of  a  debt  to  the  crown, 
it  means  no  more  in  effect  than  a  stipulation,  which  a  Court  of 
Admiralty  may  clearly  take,  and  correspouda  with  the  descrip- 
tion given  by  Vinnius{d)  of  a  stipulation.  There  is  no  snl^ 
stsntial  difference  between  an  agreement  to  pay  a  sum  of  moo^ 
and  an  acknowledgment  of  a  sum  of  money  being  due ;  th^ 
differ  only  in  name.  It  would  be  quibbling  on  words  to  tiy 
that  i  court  shall  be  at  liberty  to  take  a  stipulation,  but  not  a 
recognisance,  when  in  e&ct  they  are  the  same.  Tliere  tie 
many  cases  in  which  this  question  has  come  before  the  court*  of 
common  law,  upon  suits  instituted  by  the  several  part-owD«s 
of  a  ship,  where  they  could  not  agree  in  sending  it  out;  in 
which  case,  application  has  been  made  to  the  Court  of  Admiral^ 
that  the  ship  might  be  permitted  to  go  out,  notwithstanding  the 
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and  enforce  such  securities.  Though  doubts  were  formerly  en-  1789. 
tertained  on  this  subject,  in  courts  of  common  law,  yet  the  later 
cases  have  determined  that  the  Courts  of  Admiralty  might  com*  agamd 
pel  such  securities  to  be  given,  and  enforce  them,  by  whatever 
names  they  might  'be  called;  they  have  in  some  cases  been 
termed  stipulations,  in  others  recognizances,  though  the  judges 
have  been  aware  a  strict  technical. recognizance  could  not  be 
taken  by  a  court  not  of  record.  1  LcZ.  Baym.  223.  Lambert  v. 
Aeretree, — 1  Ld.  Raym.  235.  Bluckett  v.  Anslejf^'^%  Ldn  Raym. 
1285.  Degrave  v.  Hedges.--%  Stra.  89a  4>  2  Siderf.  197.  Dimock 
V.  Chandler.  Cro.  Eliz.  685.  Anonym.  2  Siderf*  152.  Becks  v. 
Ckelscoak.—FUz.  Nat.  Brev.  976.-3  Blaek.  Com.  108  4*  291. 
The  original  security  taken  on  granting  letters  of  marque  wtfs 
an  acknowledgment  of  a  debt  to  the  King,  but  has  been  often 
proceeded  upon  in  the  Courts  of  Admiralty,  and  no  ihstance 
can  be  found  of  a  prohibition  being  granted  to  prevent  those 
courts  froitf  enforcing  them. 

This  is  an  application  to  prohibit  the  Court  of  Lords  Com- 
missioners of  Appeals,  which  is  totally  distinct  from  the  ordi- 
nary Court  of  Admiralty,  and  has  alone  jurisdiction  of  the  sub- 
ject-matter. They  are  sole  judges  of  the  question,  prize  or  no 
prize;  this  depends  on  the^  belli;  upon  which  no  other  court 
can  proceed  :  even  after  they  have  determined  the  question  of 
prize  in  the  negative,  a  court  of  common  law  cannot  entertain 
an  action  of  trespass  on  it:  Le  Caux  v.  Eden^  DougL  594.  in. 
which  case  the  opinions  of  Mr.  Justice  BuUer  and  Mr.  Justice 
Ashhurst  shew  that  Courts  of  Admiralty  may  give  full  compens- 
aUon  to  parties  Injured. 

The  only  remaining  question  is,  whether  supposing  the  con- 
struction to  be  different  from  that  which  a  court  of  common  law 
would  put  upon  the  act,  there  is  a  good  ground  for  a  prohibi- 
tion«  Now  unless  an  inferior  court  is  proceeding  to  enlarge  its 
jurisdiction,  by  the  construction  of  an  act  of  parliament,  a  pro- 
hibition ought  not  to  issue  on  that  ground;  here  there  was  no 
encroachment  of  jurisdiction,  the  subject-matter  being  pecn- 
liarly  within  it;  and  where  there  is  cognizance  of  the  principal, 
tbere  is  also  cognizance  of  every  incident.  Upon  the  whole 
therefore  it  appears, 

]  St.  That  the  statute  in  question  has  not  been  misconstrued, 
but  that  the  construction  put  upon  it  is  agreeable  to  the  rules 
of  the  common  law. 

(2dly, 
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1789.         Sdly,  That  if  the  CommisBtoners  of  Appeals  have  differed  ia 

^  their  interpretation  of  this  statute  from  the  common  law,  ihej 

aprinM      have  differed  upon  a  Eobject  which  belongs  exclusively  to  their 

"""^     cognizance,  and  in  so  doing  have  not  encroached  on  the  jarit- 

diction  of  any  other  court. 

Sdly,  That  the  Court  of  Vice- Admiralty  have  taken  sudi  a 
secunty  as  they  vere  by  l^w  enabled  to  take,  and  therefore  the 
Lords  Commissioners  of  AppeaU  are  not  to  be  prohibited  bj 
this  court  from  enforcing  it. 

The  fallowing  were  the  arguments  used  t>n  the  part  of  the 
Plaintiff. 

In  this  case  there  are  three  questions.  Ist,  Whether  the  pro- 
duce of  the  ship  and  cargo'  sold  without  fraud,  at  the  port  into 
which  the  prize  was  carried,  be  not  the  full  value  within  tbe 
meaning  of  the  14th  section  of  the  act?  2d.  Whether  the  Court 
of  Vice- Admiralty  could  take  such  a  security  as  the  preseiit? 
Sd.  Whether,  supposing  the  act  to  have  been  miscbnstrued,  ■ 
prohibition  will  not  issue? 

With  respect  to  the  construction  of  the  act,  it  is  to  be  ob- 
served, that  the  Plaintiffs  in  prohibition  are  not  the  captors,  hot 
sureties,  who  have  entered  into  a  security  to  restore  only  whit 
ought  to  be  restored  within  the  terms  of  the  act,  in  case  Uk 
sentence  should  be  reversed.  They  are  like  bail  at  commoo 
law,  who  arc  not  liable  beyond  the  extent  of  their  recognisance 
whatever  may  be  the  damages.  Tbe  principal  design  oftheSih 
section  was,  to  prevent  the  detention  of  goods  taken  frtHD  the 
Americanst  till  proper  evidence  could  be  procured  to  enable  the 
Court  to  give  filial  sentence;  it  tlitTerore  directs  that  such  as 
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be  suspended  by  means  of  an  appeal.  By  the  5th  section)  before     1789, 

"*  sentence,  the  goods  are  to  be  delivered  in  the  first  instance  to     

the  claimant,  and  on  his  refusal,  by  the  6th  section,  to  the  agahut 
captor;  but  by  the  14th,  after  sentence,  the  claimant  is  looked  ^"^"^ 
upon  so  little  likely  to  be  in  the  right,  that  the  goods  are  to  be  I-  ^ '^  J 
delivered  to  the  captor,  upon  giving  security  to  restore  the 
**  full  value''  in  case  the  sentence  shall  be  reversed.  Now  it  is 
not  to  be  conceived,  that  the  Legislature  could  mean-  to  require 
security  for.  a  greater  sum  *from  the  captor  who  had  so  &r  suc- 
ceeded in  establishing  bis  right,  as  to  have  a  sentence  in  bis 
favour,  than  he  would  have  been  obliged  to  give,  if  no  such 
sentence  had  been  passed:  to  put  him  in  a  worse  situation  after 
the  Court  of  Vice-Admiralty  had  decided  in  his  favour  than 
he  would  be  in  before  such  decision ;  to  consider  it  more  pro- 
bable, that  he  should  be  wrong,.when  a  court  of  justice  had  de- 
termined him  to  be  right,  than  when  it  had  not ;  to  make  the 
lesser  probability  outweigh  the  greater.  It  has  been  said  on 
the  part  of  the  Defendants,  that  where  goods  are  wrongfully 
taken,  the  jury  are  to  measure  the  value  of  them;  the  owner 
is  not  to  be  bound  by  the  sale  of  a  wrong  doer,  because  there 
would  be  a  manifest  injury  if  he  were  obliged  to  receive  no 
more  than  their  produce  at  a  bad  market.  But  the  same  injury 
may  happen  to  a  claimant  in  the  case  provided  for  by  the  5th 
section :  the  gobds  may  be  carried  to  a  port,  where  there  may 
be  an  improper  market  for  them,  and  upon  inquiry  there  may 
be  no  ground  for  a  sentence  of  condemnation ;  yet  the  claimant^ 
upon  the  Court  of  Admiralty's  deciding  that  his  ship  was  not 
lawful  prize,  could  recover  back  no  more  than  the  amount  of 
the  previous  sale  of  such  commodities  as  were  of  a  perishable 
nature;  he  would  then  be  in  a  more  meritorious  situation  than 
if  his  ship  and  cargo  had  been  condemned,  and  yet  would  be 
liable  to  the  same  hardship,  which  furnishes  the  argument  used 
by  the  Defendants,  to  prove  that  the  words  **  full  value,"  in  the 
14th  section,  cannot  mean  the  value  for  which  the  goods  might 
be  sold  at  the  port  into  which  they  might  be  carried.  But  in 
fact  there  is  no  complaint  of  injury  on  the  libel,  it  is  simply  a 
question,  whether  prize  or  not.  By  the  Kst  section  of  this  act  (a), 
all  the  ships,  &c.  of  the  rebellious  colonies  trading  in  America^ 
are  declared  to  be  forfeited  to  the  King  as  if  they  belonged  to 

(a)  Vide  post,  extracts  from  the  fteveral  statutei  referred  to  in  the  argument. 
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17B9.     open  enemies ;  the  object  of  it  wbs  to  pot  the  Amerieavs  in  the 
~  light  of  open  enemies;  'other  prise  acts  therefore  relating  to 

agtbui  open  enemies  are  in  pari  materid,  and  ma;  be  called  in  to  ex- 
"""■  plain  the  act  in  que«tion ;  if  the  opinions  of  eminent  lawyers 
[  179J  jjg  allowed  to  have  weight  in  questions  of  construction,  mncb 
more  shall  the  voice  of  the  Legislature  itself.  In  the  dtfaof 
jinne,  e.  ST.  i.  4  &  5,  from  which  act  the  others  were  copied, 
the  same  measure  of  value  is  adopted :  the  8th  section  of  that 
act  is  so  much  in  favour  of  the  captor  that  in  case  of  an  ap- 
peal it  mokes  no  security  necessary  to  be  given  for  the  restita- 
tion  of  the  value  of  the  capture,  but  entitles  him  to  exetmtioii, 
witboat  any  security.  This  being  thought  too  great  a  latitnt^ 
the  IS  Geo.  e.  c.  4.  s.  8.  introduced  a  security  for  (he  **  fall 
value,"  in  the  same  manner  as  the  act  in  dispute;  which  wn 
fdso  adopted  the  1 7  Geo. «.  c.  34.  s.  9.  and  the  29  Geo.  8.  e.  4.  j.9. 
And  it  is  extremely  material  to  observe,  that  the  92  Geo.  9.  c,  85. 
which  was  made  expressly  to  amend  and  explain  the  S9  Gra.8. 
e.  34.,  entirely  omits  the  sections  of  the  former  acts  sobsequent 
to  the  6th  of  .^nru,  corresponding  with  the  6tb,  6thand  l^of 
the  16  Geo.  3.  c.  5.  on  which  the  question  arises;  but  adds  i 
provision  for  the  case  of  an  appeal,  in  the  fi4th  section  (which  it 
also  iosened  in  the  S7th  section  of  the  ]9  Geo.  S.  c,  67.)  and 
dedlares,  tbat  there  shall  be  an  appraisement,  and  that  accori- 
ing  to  that  appraisement  the  value  shell  be  estimated  aAd  the 
secority  given :  ^is  is  a  direct  l^islative  exposition  of  whst 
was  meant  by  the  former  statute  29  Geo.  2.  c.  Sir.  s.  9.  being 
contained  in  the  only  clause  which  mentions  en  appeal ;  and  the 
9th  section  of  the  29  Geo,  2.  c.  34.  thus*  explained,  is  verbatm 
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which  would  ensue  from  it.  For  if  the  goods  should  be  carried  17^9* 
to  a  port,  where  the  value  of  them  would  be  infinitely  greater 
than  the  invoice  price,  and  security  to  be  taken  for  no  more 
than  that  price,  the  consequence  would  be  that  the  captor 
would  gain,  and  the  owner  lose  the  difference :  on  the  other 
hand,  if  the  value  at  the  place  of  sale  should  be  less  than  the 
invoice  price,  the  captor  who  meant  to  do  his  du^,  who  had  *a 
probable  cause  of  seizure,  (which  must  be  intended  from  the 
sentence  of  a  Court  of  Admiralty  in  his  favour,)  would  be  ob- 
liged to  pay  a  Considerable  sum  of  money,  for  having  done 
what  his  duty  required  him  to  do.  This  is  not  the  case  c^  a 
captor  wantonly  seizing  ships,  and  carrying  them  to  that  port 
which  would  be  most  for  hb  interest  The  act  was  not  made 
for  the  encouragement  of  priVateers,  biit  to  vest  the  property  of 
American  prizes  in  the  King's  navy ;  the  officers  of  which  were 
bound  to  take  such  ships  as  belonged  to  the  Americans^  and 
carry  them  into  that  port  to  which  they  were  ordered  to  go  by 
their  superiors.  But  even  if  they  had  a  power  of  making  cbcnce 
of  the  port  to  which  they  would  go,  it  is  not  to  be  supposed 
that  the  officers  of  the  King's  ships  are  to  enter  into  all  the 
speculations  c^  adventuring  merchants.  The  produce  therefore 
at  the  port  to  which  the  prize  is  carried,  must  be  the  full  value, 
according  to  the  true  construction  of  the  act 

This  construction  receives  additional  weight,  from  referring 
to  the  practice  of  the  common  law,  in  cases  where  the  value  of 
a  thing  seized  is  to  be  ascertained  before  the  legality  of  the 
seizure  is  determined. ,  In  Gilberts  History  of  the  Exchequer  (a), 
it  is  said,  by  analogy  to  the  process  of  seizing  lands,  that  the 
process  on  seizures  of  goods  is,  '<  When  the  officer  has  seized, 
^  if  the  port  be  100  miles  distant  from  town,  he  is  to  take  out 
<*  the  writ  of  appraisement  returnable  in  I4»days,  and  on  this 
*^  writ  of  appraisement  they  return  the  value  of  the  goods  as 
^  it  is  found  by  the  jury ;  but  upon  the  return  of  the  writ  of 
^  appraisement,  the^  goods  are  set  up  to  cant,  lest  they  should 
*^  not  be  appraised  according  to  their  true  value ;  and  if  any 
**  claim  were  put  in,  and  the  goods  perishable,  the  clairoer  waa 
^  permitted  to  have  writ  of  delivery  upon  giving  security  to 
^  answer  the  value  of  the  goods ;"  it  appears  from  hence,  that 
eren  where  there  is  a  writ  of  appraisement,  the  Court  of  EX" 
chequer  consider  the  putting  up  the  goods  to  public  cant  or 

(«)  Page  lis. 

auction^ 
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auction)  as  the  most  efiicBcioiiB  method  of  ascertaining  tbdr 
'real  value.  So  also  where  judj^ment  has  been  obtained  siut 
execution  issued,  if  afterwards  the  judgment  should  be  set  aside, 
the  value  only  for  which  the  goods  were  sold  is  to  be  restored, 
provided  the  sale  were  without  fraud.  In  Moore  573,  it  wu 
determined,  that  where  a  sheriff  had  sold  a  term  under  ttJLJa. 
and  afterwards  judgment  was  reversed,  the  money  should  he 
restored,  which  arose  from  the  sale,  and  not  the  term  itseir. 
To  the  same  ef!ect  is  5  Co.  j}0.  h.  In  the  present  esse  it  is  ad- 
mitted by  the  pleadings,  that  the  sale  at  Hal^ax  was  without 
fraud,  under  a  judgment,  which  judgment  has  been  reversed. 
In  the  case  of  The  Victoria,  Ol  Dutch  ainp  taken  by  his  Majestj"! 
ship  TTie  Portland,  the  ship  and  cargo  were  condemned,  and  oa 
an  ^peal,  restitution  of  the  value' was  decreed;  the  claiouDti 
insisted  that  under  the  term  value  they  were  entitled  to  the 
invoice  price,  the  goods  having  been  sold  to  disadvantage  it 
Barbadoes,  to  which  place  they  were  carried;  but  the  CouRoT 
^peals,  on  the  l£th  oi  July  1784,  decreed  restitution  to  be 
madft  according  to  the  account  of  sales.  So  in  the  case  of  IV 
Savtitsima  Annunciata,  a  Ragutan  ship,  taken  and  carried  into 
Gibraltar  by  his.Majesty's  ship  The  Brilliant,  restitution  of  the 
cargo,  or  the  value  thereof,  was  decreed  upon  an  appeal;- the 
claimants  urged,  that  the  value  was  the  prime  cost  or  invwce 
price,  which,  they  proved,  and  was  allowed  by  the  registrar,  to 
be  filBdf.  Is.  id.;  the  captors  insisted,  that  they  were  liaUeto 
no  more  than  the  produce  of  the  sale,  which  was  only  1480I-; 
the  Lords  decreed  restituUon  to  be  made  according  to  tbe  ac- 
count of  sales.  With  respect  to.  the  argument,  that  the  e 
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icaticei  pL  14.     2  Roll.  Abr.  393.  pi.  1.     Noy  25.  I  Keb.  5B^.     1789. 
•  and  it  is  expressly  said  by  Lord  Coke^  4  Inst.  1 35,  that  a  Court     ^ 
of  Admiralty  cannot  take  such  a  recognizance  as  a  Court  of     agaiiist 
Record  may  take.     The  description  of  a  stipulation  cited  from     '^""*■• 
VinniuSf  is  no  more  than  that  of  a  contract  made  in  the  form  [*  18^  ] 
of  qoestion  and  answer;  but  such  a  contract  is  not  a  recogni- 
zance.    As  to  the  cases  cited  from  Lord  Raymond^  confirmed, 
as  they  are,  by  that  of  Dimmock  v.  Chandler^  2  Str.  890.  they 
prove  only,  that  such  a  security  as  the  Courts  of  Admiralty 
ooald  take  (whether  called  by  the  name  of  recognizance  or 
stipulation,  both  of  which  are  used  indiscriminately  by  the  re- 
porters) might  be  there  proceeded  upon :  but  they  by  no  means 
prove  that  such  a  recognizance  as  a  court  of  common  law  would 
take,  could  be  proceeded  upon  in  the  Admiralty.     As  to  the 
aotbority  of  Cro.  Eliz.  685,  if  the  obligation  there  mentioned 
were  an  obligation  at  common  law  under  seal,  it  could  not  be 
enforced  in  the  Courts  of  Admiralty,  thought  it  might  if  it  were 
a  mere  stipulation.  The  case  in  2  Siderfin  152,  of  Becks  v.  ChelS' 
codt,  is  too  loosely  reported  to  be  relied  on:  it  was  this,  <<  one 
^  having  taken  a  ship  as  prize  containing  goods  prohibited,  en- 
'^tered  into  a  r^ognizance  with  sureties,  before  the  Judges 
^  Delegates,  to  bring  the  money  he  should  gain  by  the  sale  of 
^  the  goods  into  the  Admiralty  Court  before  a  certain  day,  if 
^  tb^,  upon  a  plea  there  pending,  did  not  adjudge  the  ship  and 
^  goods  to  be  lawful  prize."     It  then  goes  on  to  state,  that 
''they  after  many  times  cite  the  owner  before  the  judges  of  the 
^  Admiralty^  and  for  his  not  coming  and  bringing  in  the  money 
'*atcheday,  they  threaten  to  sue  execution  against  the  sure- 
^  ties  who  were  merchants  of  London ;  and  then  Wild  prayed 
**  to  have  a  prohibition,  because  by  thejlrst  judgment  or  sentence 
^  the  recognizance  was  discharged."    So  that  Wild  contended, 
that  by  theJSrst  judgment  the  recognizance  was  discharged, 
vbereas  the  case  stated  no  second  judgment  But  the  case  pro- 
bably was,  that  the  ship  was  adjudged  lawful  prize  in  the  Court 
of  Admiralty ;  that  an  appeal  was  made  to  the  delegates,  who 
determined  it  was  not  lawful  prize,  and  then  proceeded  upoti 
the  recognizance.     On  this  ground  a  prohibition  was  moved 
foir,  TFi/£^  contending,  that  as  this  security  was  taken  in  the 
inferior  court,  and  that  court  had  decided  in  favour  of  the  per- 
sons entering  into  it,  by  that  decree,   the  security  was  dis- 
charged :  though  the  delegates  reversed  the  sentence,  yet  the 
TOL.  I.  o  condition 
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nSQ.      condition  of  the  recognizance  was  performed,  when  the  Conrt 

below  decreed  in  favour  of  the  capture,  and  upon  this  ground 

agamu  was  tlie  deciKion :  there  was  no  question  in  dispute,  whether 
AniMt.  ^j,g  recognizance  was  such  as  a  Court  of  Admiralty  could  take 
or  proceed  upon :  that  case  therefore  is  not  applicable  to  the 
present.  The  autliority  cited  from  Filz.  N.  B.  is,  that  •*  if  • 
"  man  acknowledge  in  the  spiritual  court  that  he  ought  to  pa; 
"  such  a  sum  on  such  a  day,  a  prohibition  will  not  lie,"  but 
this  is  only  saying,  that  some  sort  of  security  may  be  there 
taken  (a).  The  form  of  security  given,  on  taking  out  letters  of 
marque,  is  not  an  acknowledgment  to  the  King,  as  was  con- 
tended ;  nor  that  used  in  the  Court  of  Admiralty  here,  in  case* 
exactly  similar  with  the  present.  These  securities  derive  thor 
whole  force  and  effect  from  the  submission  and  consent  of  the 
parties,  without  which  no  process  could  issue;  and  are  like 
rules  of  court  at  common  law  to  which  parties  mutually  agree 
to  submit :  but  a  recognizance  is  an  acknowledgement  on  re- 
cord of  a  prior  existing  debt,  on  which  process  may  ipmne- 
diately  issue  without  any  consent  of  the  parties.  In  the  pmtat 
case  there  is  an  nbsurdlty  on  llic  fiice  of  the  security  taken:  id 
the  suit  in  the  Vice  Admiralty  Court  of  Haiy'ax,  the  King  sod 
the  cuptor  were  the  prosecutors,  and  Defendants  in  the  appeal; 
tlie  security  is  taken  from  the  captor  to  ttie  King,  that  is  from 
one  Defendant  to  another.  Another  objection  to  it  is,  llut 
being  an  acknowledgement  of  a  debt  to  the  King,  it  would  biixl 
the  lands  of  the  debtor :  even  tiie  assignment  of  a  debt  U 
the  King  has  that  effect,  '^  Inst.  115.  and  would  not  be  dis- 
charged iiy  a  commission  of  bankrupt.  Either  way  thereibn 
uriiy  is  bad;  if  it  be  an  acknowledgment  of  a  debt  on 
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dct  of  pariiament  having  made  persons  liable   to  a  certain     1789; 
amount,  as  the  Court  of  prize  before  which  the  question  came,     -^ 
interpreted  the  act  to  make  them  liable  beyond  that  amounts      agaifui 
that  Court  exceeded  its  jurisdiction,  and  ought  to  be  prohibited. 
It  is  not  universally  true,  that  a  court  which  has  cognizance  of 
the  principal,  has  also  cognizance  of  every  incident.     Ecclesi- 
astical Courts  have  jurisdiction  of  tithes,  but  cannot  try  a  modus* 
But  admitting  this  position  to  be  true,  yet  if  in  the  determina- 
tion of  the  principal,  an  incident  arises,  which  ought  to  be  de- 
cided according  to  the  rules  of  the  common  law,  and  is  in  fact 
decided  contrary  to  those  rules,  the  inferior  Court  so  deciding 
is  liable  to  a  prohibition,  2  Roll.  Abr.  302.  PL  19.     Id.  SOS. 
PL  «7-    Id.   S06.  PL  40.     Id.  307.  PL  13.     Godbolt  218. 
Wheelef^s  case. 

It  was  replied. 

That  if  the  argument  drawn  from  the  French  prize  act 
19  Geo,  3.  c.  67*  had  any  weight,  it  was  in  favour  of  the  De- 
fendants in  prohibition,  rather  than  the  Plaintiffs ;  as  it  appear- 
ed from  thence,  that  the  Legislature  being  aware  that  in  the 
l6  Geo.  3«  c.  5.  there  was  no  clause  to  limit  the  obvious  mean- 
ing of  the  words  '*  full  value,"  had  supplied  that  deficiency  by 
adding  in  the  19  Geo.  3.  c.  67.  other  words  to  explain  them. 
But  that  act,  being  subsequent  to  the  act  in  dispute  cannot 
afiect  it.  As  to  the  other  acts  which  have  been  cited,  it  appears 
from  them,  that  subsequent  to  the  6th  of  Atmej  when  the  first 
law  was  passed  on  the  subject,  from  which  the  present  act  was 
copied,  alterations  were  made  by  the  Legislature,  with  a  view 
to  the  proceedings  in  the  several  Courts  of  prize ;  but  those 
alterations,  though  some  of  them  are  adopted  in  the  16  Geo.  S. 
€•  5.  do  not  make  that  act  in  pari .  maiendf  with  those  inter- 
mediate acts;  it  is  formed  from  the  6th  of  Anne  c.  37«  and  is  to 
be  explained  by  reference  to  that  act;  but  there  the  direction 
i»j  that  good  security  shall  be  taken  to  answer  the  condemna* 
tioD.  Neither  is  the  19  Geo.  3.  c.  67*  in  pari  materia  with  the 
act  in  question:  the  27th  section  of  the  19  Geo.  S.  c.  67*  so 
siuch  relied  on  by  the  Plaintiffs  in  prohibition,  was  copied 
from  the  24th  section  of  the  32  Geo.  2.  c.  25.  and  made  solely 
in  favour  of  other  powers  having  a  right  to  carry  on  trade  with 
the  enemies  of  this  country,  in  time  of  war,  by  virtue  of  sub- 
sisting treaties :  but  no  nation  could  have  a  right  to  trade  with 
tbe    Americans  while  they  were  in  rebellion  against   Great 

o  2  Britain  ; 
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1789.     Britain!  ihis  clause  was  therefore  purposely  omitted    id  tbe 
^^^^     I6  Geo.  3.  c.  5.  But  supposing  the  French  *  prize  act  could  be 
agaimi      Called  10  to  Old  the  construction  of  the  American  act,  yet  in  the 
"*■     present  case,  neither  the  regulations  prescribed  in  the  6th  sec- 
*•  ^  tion  of  the  American,  or  in  the  27th  of  the  French  act  hare 

befli  complied  with;  those  clauses  therefore  cannot  in  ibii 
instance  be  resorted  to.  Aa  to  the  objection,  that  it  would  be 
unreasonable  to  require  a  larger  security  from  the  captor,  after 
sentence  in  bis  favour,  than  before,  when  the  legality  of  tbe 
capture  was  doubtful ;  it  is  to  be  observed,  that  in  tbe  former 
case,  the  claimant  is  to  have  the  first  choice  of  the  goods, 
which  are  to  be  restored  to  him,  if  he  thinks  proper  to  give 
security  for  the  appraised  value ;  but  in  the  latter,  the  emptor  it 
to  have  them  entirely  in  his  power,  to  do  what  he  pleases  with 
them,  without  any  right  or  choice  on  the  part  of  the  claimant: 
there  is  therefore  a  clear  distinction  between  tbe  two  cases. 
What  shall  be  deemed  the  full  value,  must  be  left  to  tbe  dis- 
cretion of  the  Court  of  Prize:  it  hna  been  delennined  diffe(- 
ently  in  different  instances;  someiimes  the  invoice  price  hss 
been  the  measure,  at  others  the  account  of  sales.  In  the  cases 
cited  on  the  part  of  the  Plaintiffs,  of  The  Victoria,  and  Sou- 
tissima  Annunciata,  the  Lords  of  Appeals  merely  construed  the 
meaning  of  the  lerm  "  full  value"  ns  used  in  their  own  decrees, 
not  as  it  was  used  in  the  act  of  parliament.  The  question  in 
Moore  57S,  probably  was,  whether  a  dona^c/f  purchaser  c^  a 
term,  should  be  obliged  to  resioreil;  but  he  certainly  could 
not  protect  himself  under  a  judgment  which  was  reversed.  If 
a  sherifli  under  an  execution  against  A.  takes  the  goods  of  B. 
he  shall  restore  the  real  value  of  them  to  be  estimated  b' 
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in  some  instances,  the  King  takes  in  the  Admiralty  b}'  matter  of     1789. 

record;  as  where  he  is  intitled  to  the  droits  of  Admiralty,  *  there      ' 

is  a  debt  due  to  him  appearing  on  the  rolls  of  the  Court,  which      against 
are  quasi  records,  though  it  is  not  estreated  into  the  exchequer,      ^"i"^  , 
but  is  followed  by  the  process  of  the  civil  law,  adopted  in  the  ^ 
Courts  of  Admiralty.    No  Court  can  fine  and  imprison,  except 
it  be  a  Court  of  record ;  but  the  Court  of  Admiralty  may  fine 
and  imprison,  1  FenL  1.  Com.  Dig,  tit,  imprisonment.     (H.  5.) 
It  is  clear  therefore  that  the  Court  of  Admiralty  is  in  the  nature 
of  a  Court  of  Record,  of  an  anomalous  kind,  being  the  King's 
Court  and  a  Court  Maritime.     The  parties  who  entered  into 
the  security,  by  which  they  admitted  the  jurisdiction  of  the 
Court,  and  obtained  restitution  of  the  ship  and  cargo,  shall  not 
be  permitted  to  deny  the  effect  of  that  engagement,  of  which 
they  receive  the  fruits.     It  was  contended  on  the  part  of  the 
Plaintiffs  in  prohibition,  that  being  only  sureties,  they  were  not 
liable  for  more  than  the  value  of  the  goods  at  the  place  of  sale. 
But  it  is  of  the  essence  of  the  contract,  into  which  bail  enter, 
that  they  will  be  liable  to  the  full  extent  of  the  security,  as  far 
as  the  Court  shall  think  justice  requires ;  within  which  limits, 
the  principal  and  bail  are  as  one  and  the  same  person.     This 
principle  has  been   lately  recognized  in   this   Court  (a),   and 
agreeable  to  this,  is  the  practice  of  the  Court  of  Admiralty; 
where  in  the  case  of  7^e  Phoenix^  December  18,  1753,  a  mo- 
nition was  issued  against  both  the  captor  and  sureties,  to  make 
restitution  of  the  ship  and  goods ;  and  the  same  in  many  other 
cases  before  cited. 

The  securities  taken  in  the  Admiralty,  on  issuing  letters  of 
marque,  have  been  sometimes  taken  to  the  King,  and  some- 
times generally,  without  mentioning  any  person  to  whom  the 
parties  acknowledge  the  debt ;  but  the  greater  part  have  been 
to  the  King,  and  it  may  from  thence  fairly  be  concluded,  that 
the  proper  form  is  to  the  King  (i).  The  objection,  that  this 
security  would  give  the  King  a  priority  of  debt,  which  could 
not  be  discharged  under  a  commission  of  bankrupt,  arises  from 
construing  it  to  be  a  common  law  recognizance,  but  would  be 
avoided,  by  considering  it  to  be,  what  it  really  is,  a  stipulation. 
In  4  Inst.  322,  a  prohibition  was  granted  to  the  Convocation, 
because  they  were  inquiring  into  matters  not  within  their  juris- 

(fl)  MitcJieU  V.  GUfborUy  ante,  75.  (A)  Wide  post,  the  modern  forms, 

diction. 
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I789.     diction.     The  reason  why  an  ecclesiastical  Court  cannot  try  a 
Batmu     ™<^>'^  '^  'h^l-  ^^^  rules  of  eviJence  respecting  it  are  diCTermt 

ofiaiiut  •  in  a  Court  of  common  law ;  a  greater  length  of  time  being  re- 
r  *  187  1  'l"'^^''  '^  establish  it  in  the  latter  Court,  than  in  the  former. 
The  cases  in  Eolle's  Abiidgment,  306  and  807t  were  upon  tiie 
construction  of  deeds  under  seal ;  in  which,  if  the  deeds  were 
construed  differently  in  the  ecclesiastical  court,  and  \a  acoatt 
of  common  law,  a  prohibition  would  lie,  to  prevent  the  inooo- 
venience  which  would  arise,-  if  a  deed  which  had  been  con- 
strued one  way  in  an  ecclesiastical  court,  should,  when  brought 
before  a  common  law  court,  receive  a  ditTerent  interpretation. 
But  in  the  present  case,  the  meaning  the  term  of  "  full  value" 
could  never  come  before  a  court  of  common  law,  except  on  a 
motion  for  a  prohibition ;  there  is  no  room  therefore  for  clash- 
ing inlerprelations  of  the  statute.  The  authority  in  2  BoU^t 
Abridgment  302,  is  founded  on  the  circumstance  of  an  actum 
at  common  law  being  given  by  the  statute  £  and  3  Ed.  6.  for 
not  setting  out  tithes ;  in  such  case  therefore  a  variance  of  con- 
struction by  the  ecclesiastical  Court,  would  he  a  good  ground 
of  prohibition.  In  the  case  of  Godbolt  S18,  the  spiritual  Cooit 
was  proceeding  to  punish  a  man,  contrary  to  the  express  direc- 
tion of  a  stiitutc,  and  on  thnt  account  was  prohibited.  Lastly,  i 
the  question  in  dispute  concerns  ihe  Court  of  Prize,  and  Dal 
the  ordinary  Court  of  Admiralty,  or  Instance  Court.  In  the 
cases  cited,  the  prohibitions  were  granted  to  the  Instance 
Court,  but  not  to  the  Court  of  Prize.  These  Courts  are  in  their 
constitution,  process,  and  subject-matter  of  iheir  jurisdiction, 
totally  distinct  and   independent,  as  fully  appears  from  Loid 
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of  parliament)  by  which  its  jurisdiction  is  regulated ;  the  second,      1 789. 
that  it  is  using  process  which  it  has  no  authority  lo  enforce.     ^ 
Either  of  these  points,   clearly  made  *out,  would  be  a  good      against 
ground  of  prohibition :  the  first,  on  an  antient  and  essential 
maxim  of  the  common  law,  that  all  courts  of  special  jurisdic- 
tion created  by  act  of  parliament,  must  be  limited,  in  the  exer- 
cise of  that  jurisdiction,  by  such  construction  as  the  courts  of 
common  law  may  give  to  the  statutes;  because,  if  they  had  a 
latitude  to  construe  at  their  discretion  the  law  by  which  they 
act,  they  would  set  themselves  above  the  common  law  (a) :  the 
second,  on  a  maxim  equally  well  established,  that  these  courts 
of  special  jurisdiction  cannot  assume  to  themselves  the  authority 
of  courts  of  record,  and  bind  the  estates  of  the  subjects  of  the 
realm. 

Two  questions,  therefore,  present  themselves  to  be  consi- 
dered: 

1,  Whether  the  security  taken  by  the  Vice- Admiralty  Court 
of  Halifax,  be  such  as  that  court  was  competent  to  take? 

^.  Whether,  supposing  such  security  to  be  good,  the  Lords 
Commissioners  of  Appeals  have  misconstrued  the  act  of  parlia- 
ment, which  having,  as  is  contended,  fixed  a  defined  value  on 
prizes,  has  left  them  no  discretion  to  estimate  the  value? 

The  first  question  may  be  disposed  of  without  any  difficulty. 
It  has  been  truly  said,  that  a  strict  recognizance  being  an  ac- 
knowledgment of  a  debt  to  the  king  on  record,  cannot  be  taken 
in  a  court  not  of  record.  But  this  security,  though  bearing 
the  form  of  a  recognizance,  is  improperly  so  called,  not  being 
a  recognizance  in  reality.  It  has  none  of  the  attributes  of  a 
recognizance ;  it  could  not  be  proceeded  upon  as  such,  nor  in 
its  consequences  is  it  like  a  legal  recognizance.  It  seems  to  have 
been  taken  in  this  form  in  the  Court  of  Vice- Admiralty  at  Ha- 
li/axy  from  the  inexperience  of  the  officers,  being  different  from 
that  hitherto  used  in  our  Courts  of  Admiralty  in  England;  in 
which  the  parties  merely  enter  into  an  undertaking  to  submit 
to  the  order  of  the  Court,  according  to  the  event  of  the  appeal. 
To  call  it  therefore  what  it  is  not,  merely  from  its  accidental 
form,  would  be  evidently  absurd.  The  authorities  cited  from 
Zxn'd  Rayfnondy  sufficiently  prove  that  the  Courts  of  Admiralty 
may  take  stipulations  from  parties,  to  perform  what  shall  be 

(a)  [Ace.  Goidd  v.  Gapper,  5  East,  345,  and  see  Home  v.  lA)rd  Camden, 
post,  476.  vol.  IX.  p.  533.] 

awarded 
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Q.     awarded  tbem  to  do.     The  acts  of  pariiatneot  relating  to  this 
"^     subject  do  not  point  out  the  form  of  the  security)  but  direct 
<M      generally  that  such  security  shall  be  taken  as  the  Court  of  Ad- 
miralty is  enabled  to  take.     Upon  the  just  construction,  ther» 
fbr^  of  the  security  in  question,  we  are  of  opinion  that  it  is  no 
?  j    more  than  aa  undertaking  to  submit  to  the  directions  of  the 
Court ;  for  we  should  act  upon  very  narrow  and  illiberal  prin- 
ciples, if  we  were  to  construe  this  to  be  a  strict  legal  reo^i- 
zance,  only  because  it  has  a  resemblance  to  what  the  Court  of 
Vice-Admiralty  had  no  authority  to  take.   Operating  therefore 
as  a  stipulation,  execution  upon  it  belongs  to  that  court,  and 
that  jurisdiction,  to  which  the  parties  have  agreed  to  submit 

The  second  question,  though  somewhat  more  extensive,  is 
not  more  dlBicult  than  the  first.  It  has  been  contended,  that 
the  security  is  limited  to  a  certain  defined  value,  and  cannot  be 
taken  for  any  other  :  that  defined  value  is  said  to  t>e  the  pro- 
duce according  to  the  appraisement  or  sale  at  the  place  of  con- 
demnation. If  this  be  true,  the  argument  is  well  founded,  that, 
the  proceeding  to  enforce  payment  of  a  security  taken  for  a 
larger  sum  is  without  authority.  But  this  proposition  is  not 
supported  by  the  express  words  oftliat  section  of  the  act  of  the 
16  Geo,  3.  on  which  the  question  arises,  namely,  the  I4tb,  which 
only  directs  security  to  be  taken  to  restore  the  ship  and  cargo, 
**  or  iheJvU  value  thereof."  No  mode  of  ascertaining,  that  valu 
is  prescribed;  yet  it  is  said,  that  by  reference  to  other  parts  of 
the  same  act,  and  to  similar  clauses  of  other  acta  in  pari  au- 
terid^  the  words  "Jidl  value"  receive  a  iixed  meaning,  and  de- 
note the  value  arising  on  appraisement  or  sale  of  the  prize  at 
the  place  of  condemnation.   Whetlier  this  be  tlie  true  construe- 
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By  the  act  of  the  IS  Car.  2.  c.  9.  {a)  indeed,  some  regulations     1739. 
were  made  concerning  the  treatment  of  ships  taken,  but  no  pro» 


visions  enacted  respecting  any  security  to  be  given  on  delivery;  agamn 
the  sole  interest  in  the  thing  condemned  being  in  the  crown,  it  .  '^'^ 
was  in  public  custody,  and  the  disposition  of  it  a  mere  matter  ^  -' 
of  prerogative;  no  such  provisions  therefore  were  necessary. 
But  in  the  sixth  year  of  Queen  Anne%  it  was  thought  proper, 
for  the  encouragement  of  seamen,  to  vest  in  them  xhe  prizes 
they  should  take;  and  for  that  purpose  the  statutes  6  Anne^  c. 
IS.  and  c.  S7.  were  passed.  The  first  of  these  acts  only  re- 
spects proceedings  in  the  Courts  of  Admiral^  in  Englandj  but 
contains  no  particular  directions  to  them,  the  practice  of  those 
<:ourts  being  already  settled :  the  second,  6  Annet  c.  37.  is  par- 
ticularly intended  for  the  r^ulation  of  the  Courts  of  Vice-* 
Admiralty  in  America  ;  and  the  operation  of  it  is  confined  to 
captures  and  condemnations  there  made.  One  object  of  that 
act  was,  that  the  judge  should  proceed  to  sentence  with  all  pos- 
sible expedition :  in  the  fourth  section,  therefore,  this  case  is 
provided  for;  namely,  that  if  on  the  preparatory  examinations 
there  should  arise  a  doubt  in  the  breast  of  the  judge,  whether 
the  capture  were  prize  or  not,  and  further  proof  should  appear 
to  be  necessary,  the  ship  and  cargo  should  be  appraised  by  per- 
sons'named  on  the  part  of  the  captor,  and  be  delivered  up  to 
the  claimants,  on  their  giving  good  and  sufficient  security  to  pay 
to  the  captor  the  full  value  thereof  according  to  such  appraise- 
ment, if  the  ship  should  be  adjudged  lawful  prize  by  the  same 
judge :  by  this  provision,  the  claimant  is  entitled  to  the  imme- 
diate possession  of  the  subject  in  dispute,  which  the  captor  can- 
not obtain,  but  on  the  refusal  of  the  claimant  to  give  security 
for  the  appraised  value.  After  a  sentence  of  condemnation,  the 
captor  has  a  right  to  the  possession ;  no  appraisement  is  to  be 
made  in  case  of  an  appeal,  nor  is  there  any  provision  for  a  sale 
by  authority  of  the  Court,  in  order  to  ascertain  the  value ;  but 
(by  the  8th  section  of  the  act)  the  appeal  is  to  be  allowed  in 
like  manner  as  appeals  firom  the  Courts  of  Admiralty  in  England^ 
with  a  special  direction,  that,  the  appellant  shall  enter  into  a  se- 
curity to  prosecute  the  appeal,  answer  the  condemnation,  and 
fMiy  treble  costs,  if  the  sentence  shall  be  affirmed :  no  direction 
is  given  as  to  any  security  to  be  taken  from  the  party  appellate, 
but  by  reference  to  the  practice  of  the  Court  of  Admiralty  in 

.  (a)  Repealed  by  2t  Geo.  2.  r.  3 J. 

England 
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1789.     England  on  appeals  to  the  sovereign ;  and  it  is  added,  that  the 

~ execution  of  the  Benlcnce  ehall  not  be  suspended  by  reason  of 

agauut     an;  appeal. 

l^ifilS  Upon  the  breaking  out  of  the  war  with  Spain,  in  the  year 
1740,  the  13  Geo.  8.  c.  4.  was  passed,  the  Sd  section  of  which 
act  contains  the  same  provision  as  the  4th  section  of  6  jfmie, 
c.  37.  with  this  addition,  that  goods  on  board  captured  ships 
should  be  unladen  simply  for  the  purpose  of  appraisement.  The 
8th  sections  also  of  these  two  acts  are  similar,  except  that  in 
the  latter  an  express  provision  is  made,  with'  respect  to  appeals, 
that  the  parties  appellate  shall  give  sufficient  iecurity  to  restore 
the  ship  and  cargo,  or  theyit/i  value  thereof,  in  case  the  senieace 
shall  be  reversed:  this  is  annexed  to  the  direction,  that  the 
execution  of  the  sentence  shall  not  be  suspended  by  an  appeal. 
Under  this  clause,  the  party  appellate  has  his  option,  either  (o 
take  possession,  giving  securily  for  the  fiiU  value,  or  (o  let  the 
execution  of  the  sentence  remain  suspended ;  but  there  is  no 
direction  for  any  appraisement  to  be  made,  or'  aiiy  sale  bj 
public  authority,  to  ascertain  the  extent  of  the  security.  To  Ae 
aame  effect,  and  nearly  in  the  same  words  as  the  IS  Geo.  2.  c.  4. 
are  the  acu  17  Geo.  2.  c.  34.  s.S8t9.  and  the  29  Geo.  e.  c.  94. 
s.  S.  &  9.  which  last  was  made  on  the  commencement  of  hosli- 
I  lities  witli  France,  without  any  express   declaration   of  war. 

But  during  the  prosecution  of  the  war  which  ensued,  in  the 
year  1758,  great  complaints  were  made  by  neutral  powers  of 
the  misconduct  of  English  privateers  in  the  Channel,  id  seiitDg 
their  merchantmen ;  and  a  question  had  also  arisen  between  the 
subjects  of  Holland  and  the  officers  of  the  British  aavy,  vpoa 
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the  32  Geo.  2.  c.  25*  was  ntade,  to  explain,  and  amend  die  89     1780* 
Geo.  2.  c.  34.  and  contained  a  provision  in  the  24th  section,  in 


favour  of  neutral  powers  claiming  *  certain  rights  of  trade  under      agamd 
the  privilege  of  treaties.     By  this  section  a  choice  is  given  to     J^^p  1 
the  neutral  claimant,  either  to  have  the  ship  condemned,  deli-  ^ 
vered  up,  on  appraisement  made  and  security  given  by  him, 
and  a  pass  granted  him  to  depart  with  the  ship  wherever  he 
pleases  ;  or  to  have  a  sale  of  the  ship  and  cargo,  and  the  pro- 
duce vested  in  certain  funds  to  abide  the  event. 

Next  came  the  act  16  Geo.  3.  c.  5.  on  which  the  present 
question  arises,  and  which  was  made  on  the  war  with  the  then 
American  colonies.  In  this  act,  the  clause  respecting  neutral 
powers  was  purposely  omitted ;  for  no  other  power  could  have 
any  right  or  privilege,  by  treaty  or  otherwise,  to  trade  with 
those  colonies,  then  part  of  the  British  dominions,  and  in  open 
rebellion  to  the  British  government.  But  when  subsequent 
hostilities  took  place  with  France^  Spain^  and  the  United  Pro- 
vinces, this  provision  became  again  necessary,  because  similar 
questions  might  arise  with  respect  to  neutral  powers*  It  was 
accordingly  inserted  in  the  French{a\  Spanish{b)^  and  Dutch {c) 
prize  acts.  * 

I  have  taken  this  general  view  of  the  several  acts  made  on 
the  subject  before  us,  in  order  to  shew  that  the  ]6  Geo.  3.  c.  5. 
and  the  19  Geo.  3.  c.  67*  are  not  in  pari  materid^  and  conse- 
quently there  can  be  no  reasoning  drawn  from  the  one  to  the 
other. 

It  remains  then  to  be  considered,  whether  on  the  context  of 
the  16  Geo.  3.  c.  5.  we  can  say  that  the  Court  of  Appeals  did 
wrong  in  ordering  a  larger  sum  to  be  paid  than  the  amount  of 
the  sale  at  the  place  of  condemnation.  It  was  argued  with  a 
degree  of  plausibility,  that  made  some  impression  on  my  mind^ 
that  by  the  5th  and  6th  sections,  when  there  were  doubts  en- 
tertained of  the  legality  of  capture,  the  value  was  to  be  esti- 
mated by  appraisement ;  but  that,  by  allowing  an  indefinite 
meaning  to  the  words  *^  full  value"  in  the  14th,  the  captor,  with 
a  sentence  in  his  favour,  would  be  in  a  worse  situation  than 
when  the  legality  of  the  capture  was  doubtfuL  But  if  this  be 
attended  to,  there  will  appear  neither  injustice  or  hardship  on* 
the  captor.  In  the  case  provided  for  by  the  5th  and  6th  sec^ 
tions,  the  claimant  is  to  have  immediate  possession  on  giving. 

(a)  1 9  Geo.  3.  c.  67.         (b)  20  Geo.  3.  c.  23.         (c)'  91  Geo,  3.  c.  15. 

security 
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1789.  secarity  for  the  appraised  value ;  and  it  is  only  on  the  event  of 
■  —  his  refusal  that  the  captor  is  to  have  it.  The  fairness  of  the 
agahttt  *  appraisement  must  be  presumed  from  his  not  choosing  to  lake 
*™f"-  possession  and  give  security ;  and  it  is  the  act  of  the  claimant 
[  193  3  which  forces  the  possession  on  the  captor;  but  hy  the  14th  sec- 
tion, the  captor,  having  obtained  a  sentence,  has  an  absolute 
right  to  the  possession  of  the  prize,  to  dispose  of  it  where  and 
how  he  pleases  on  the  terms  of  giving  security ;  hnt  he  is  not 
obliged  to  assume  the  possession  if  he  does  not  choose  to  give 
the  security;  the  claimant  cannot,  as  in  the  former  case,  force 
the  possession  upon  him.  The  14>th  section,  therefore,  which 
respects  a  proceeding  after  sentence,  and  the  5th,  which  pro- 
vides against  a  delay  before  sentence,  refer  to  cases  so  distinct 
that  there  is  no  analogy  between  them.  Iti  order  to  introduce 
the  interpretation  contended  for  of  the  14th  section,  we  must  be 
obliged  to  add  to  the  description  of  the  security  to  restore  the 
ship  and  cargo,  or  the  "  full  value  thereof,"  words  to  the  fol- 
lowing effect,  "  at  ike  place  of  sale,  such  sale  being  made  wHkad 
Jravd,  h/  persons  authorised,  Sfc."  which  would  be  an  extraor- 
dinary latitude  of  construction ;  especially,  when  no  sale  is  di- 
rected, no  persons  appointed  to  make  it,  and  no  captor  obliged 
to  sell  at  the  place  of  condemnation. 

We  are  therefore  of  opinion,  upon  the  second  question,  that 
the  Lords  Commissioners  of  Appeals  were  not  tied  down  to  any 
definite  measure  of  value  to  be  given  in  lieu  of  the  ship  and 
cargo.  Whether  it  ought  to  be  the  invoice  value,  the  value  at 
the  port  to  which  the  ship  was  carried,  or  at  the  port  to  which 
she  would  have  gone  if  the  voyage  had  not  been  interrupted. 
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measure  of  value,  we  have  no  right  to  prohibit  them  from  en*     1?89* 
forcing  their  sentence,  and  therefore  must  direct  a  Bimm 

Consultation  to  issue,     ogama 

Atkxks. 
7^  foUowing  if  the  modem  form  of  the  Security  entered  into  by  the  Suretieg^ 
on  an  Appeal  from  a  sentence  of  the  High  Court  of  Admiralty  in  EngUnd. 

[After  stating  the  proceedings  in  the  Court  of  Admiralty] 

Then  the  said  A,  B,(a)  produced  for  sureties  C,  D,  of and  E.  F.  of 

who  mbmUting  themtelves  to  the  juritdiction  of  this  Court,  bound  them- 

selves,  their  heirs,  executors  and  administrators  for  G,  H,  the  — (6)  of  the  said 
ship  and  cargo,  in  the  sum  of  — /.  of  lawful  money  of  Great  Britain  being 
double  the  amount  of  the  mdue  of  the  said  cargo,  as  before  alleged,  unto  the 

said  /.  JT.  the (c)  to  abide  the  event  of  the  appeal,  and  to  pay  what  may  be 

decreed  to  be  restored,  together  with  expences;  and  unless  they  shall  so  do, 
they  do  hereby  severally  consent,  that  execution  shall  issue  forth  against  them, 
their  heirs,  executors,  and  administrators,  goods  and  chaUels,  wheresoever  the 
same  shall  be  found,  to  the  value  of  the  sum  of — I.  afore-mentioned. 

The  security  taken  from  the  Plaintiffs  in  the  above  case,  of  Brymer  v.  At' 
kins,  in  the  Court  of  Vice-Admiralty  of  HaUfax,  stated  that  they  **  in  their  oum 
^  proper  persons,  jointly  and  severally  acknoudedged  to  owe  to  our  Sovereign 
**  Lord  the  King,  the  sum  of  97651.  I7s.  Sd,  currency,** 

The  condition  of  that  recognizance  was,  to  restore  the  said  ship  and  cargo 
or  the  **  value  thereof"  in  case  the  sentence  appealed  from  should  be  reversed; 
and  then  that "  recognizance**  to  be  void,  &c, 

Tlie  modem  form  of  the  Security,  entered  into  on  granting  Letters  of  Marque 

or  Reprisals, 

[After  mentioning  the  time,  place,  names  of  the  parties,  &c.  goes  on  thus :] 

Who  submitting  themselves  to  the  jurisdiction  of  the  High  Court  of  Admiralty 

of  England,  oh&ged  themselves,  their  heirs,  executors,  administrators,  in  the 

sum  a£^~l,  of  lawful  money  of  Great  Britain  to  this  effect;  that  is  to  say, 

whereas  A,  B,  is  duly  authorized  by  Letters  of  Marque  and  Reprisals^  with  the 

ship  called  the  C.  D,  of  the  burthen  of  about tons,  whereof  he  the  said 

A.  B,  goeth  master,  by  force  of  arms,  to  attack,  surprize,  seize,  and  take,  all 
ships  and  vessels,  goods,  wares,  and  merchandize,  chattels,  and  effects,  belong- 
ing to  the  French  King,  or  to  any  of  his  vassals,  and  subjects,  or  others  inha- 
biting within  any  of  his  countries,  territories,  or  dominions  whatsoever  (ex- 
cepting only  within  the  harbours,  or  roads,  within  shot  oi  the  cannon  of 
princes^  and  states,  in  amity  with  his  Majesty):  and  whereas  he  the  said  A,  B. 
hath  a  copy  of  certain  instructions  approved  of,  and  passed  by  his  Majesty  in 
council,  as  by  the  tenor  of  the  said  Letter  of  Marque,  and  Reprisals,  and  in- 
structions, thereto  relating,  more  at  large  appeareth :  if  therefore  nothing  be 
done  by  the  said  A,  B,  or  any  of  his  officers,  mariners,  or  company,  contrary 
to  the  true  meaning  of  the  said  instructions,  and  of  all  other  instructions, 
which  may  be  issued  in  like  manner  hereafter,  and  whereof  due  notice  shall 
be  given  him ;  but  that  the  Letters  of  Marque  and  Reprisals  aforesaid,  and  the 

{a)  The  Proctor.  {b)  Captor  or  claimant,  as  the  case  may  be. 

(c)  Captor  or  claimant. 

said 


19S  CASES  IN  HILARY  TERM 

1 7B9>      *"'*'  ixM^uctiDiM  shill,  in  all  particulan,  be  well  and  duly  obwrred  uid  poi- 

formed,  tt  fsr  at  they  ahall  the  said  ship,  maiter  and  componj,  any  way  coo- 

BaTMiK  cem;  and  if  they  ihall  give  full  Eatisfaction  for  any  damage  or  injury,  which 
Sraira.  ''"'^  ^  ^""^  ''y  ^^"°'  "'  ""y  ^^  them,  to  any  of  hit  Majesty's  tuk^ecti,  or 
foreign  itata  in  amity  with  his  Majeity,  and  alio  shall  duly  and  truly  pay  a 
cause  to  be  piud  to  bii  Majesty,  or  the  customen  or  officns  appointed  to  re- 
ceive the  same  for  his  Majesty  the  usual  customs  due  to  hii  Majesty,  f>f  and 
for  all  ships,  and  goods,  so  as  aforesaid  taken  and  adjudged  for  priie ;  and 
inoreoTer,  if  the  sud  A.  3.  shall  not  lake  any  ship  or  vessel,  or  any  goods,  or 
merchandizes,  betonging  to  the  enemy  or  otherwi^  liable  to  confiscation, 
r  195  1  through  consent,  or  clandestinely,  or  by  collusion,  by  virtue,  colour,  or  pre- 
tence, of  hii  said  Letters  of  Marque  end  Reprisals,  that  lien  Ikit  bail  ikaShe 
eaid,mid  of  nont  effect;  and  wdeu  M«y  thallte  da,  they  do  aU hereby  tewer^j 
eauent  Hat  execution  thall  iuve  forth  (Lgainst  them,  their  heirs,  executors  tod 
•dmimstraton,  goods  and  chattels,  wheresoever  the  sanie  shall  b*  fbuud  to  the 
Talue  of  the  sum  of  — I.  before  mentioned,  and  in  testimony  of  the  tratb 
tbere^  they  have  hereunto  nibicribed  their  names,  &c. 
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The  following  are  the  material  Sections  of  the  several 
Prize  Acts  cited  in  the  preceding  Case  qf  Brymer 
against  Atkins. 

A  ND  for  the  better  encouragement  also  of  such  ships  and  6  -^^vm^  c. 

vessels  of  war,  which  are  or  shall  be  in  her  Majest/s  pay  *  "*  * 
or  service,  be  it  further  enacted  by  the  authority  aforesaid,  that 
^^Jlag  officers^  commanders^  and  other  officers  and  seamen  qf  every 
such  ship  or  vessel  of  war ^  shall  have  the  sole  interest  and  property^ 
qf  and  in  all  and  every  ship,  vessel,  goods  and  merchandize  they 
shall  take  in  any  part  of  America^  (being  first  adjudged  lawful 
prize  in  any  of  her  Majesties  courts  of  admiralty,  and  subject  to 
the  customs  and  duties  payable  to  her  Majesty,  as  if  the  same 
bad  been  first  imported  to  any  part  of  Great  Britain,  and  from 
thence  exported,  for  and  in  respect  of  all  such  goods  and  mer- 
chandize) to  be  divided  in  such  proportions,  and  after  such 
manner,  as  her  Majesty,  her  heirs  and  successors,  shall  think  fit 
to  order  and  direct. 

And  for  the  more  speedy  proceeding  to  condemnation  or  other  Section  i. 
determination  of  any  prize  ship  or  vessel,  goods  and  merchan- 
dizes taken  by  any  such  privateer  ship,  or  by  any  of  her  Majes- 
ty's ships  of  war  in  such  courts  of  admiralty,  as  aforesaid,  and 
for  lessening  the  expences  that  have  been  usual  in  those  cases ; 
be  it  further  enacted  by  the  authority  aforesaid,  that  the  judge 
or  judges  of  such  court  of  admiralty,  or  other  person  or  persons 
thereto  authorized,  shall  within  the  space  of  five  days  after  re- 
quest to  him  or  them  for  that  purpose  made,  finish  the  usual 
preparatory  examination  of  the  persons  commonly  examined  in 
such  cases,  in  order  to  prove  the  capture  to  be  lawful  prize,  or 
to  enquire  whether  the  same  be  lawful  prize  or  not;  and  that 
the  proper  monition  usual  in  such  cases  shall  be  issued  by  the 
person  or  persons  proper  to  issue  the  same,  and  shall  be  executed 
in  the  usual  manner  by  the  person  or  persons  proper  to  execute 
the  same,  within  the  space  of  three  days  after  request  in  that 
behalf  made ;   and  in  case  no  claim  of  such  capture,  ship,  ves- 
sel or  goods  shall  be  duly  entered  or  made  in  the  usual  form,  and 
attested  upon  oath,  giving  twenty  days  notice  after  the  execu- 
tion of  such  monition,  or  if  there  be  such  claim,  and  the  claim-    [  197  ] 
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ant  or  claimants  shall  not  within  fire  days  give  sufficient  Kcurily 
(to  be  approved  by  such  court  of  admiralty)  to  pay  double  costi 
to  the  captor  or  captors  of  such  ship,  vessel  or  goods,  id  caw 
the  same  so  claimed  shall  be  adjudged  lawful  prize,  that  then  the 
judge  or  judges  of  such  court  of  admiralty  shall,  upon  prodac- 
ing  to  him  or  them  the  said  examinations  or  copies  thereof,  and 
upon  producing  to  him  or  tlieni,  upon  oath,  all  papers  and  writ* 
ings  which  shall  have  been  found  taken  in  or  with  snch  c^nre 
(orupon  oath  made  thatno  such  papers  were  found]  immediately, 
and  without  further  delay  proceed  to  sentence,  either  to  di^ 
charge  and  acquit  such  capture,  or  to  adjudge  or  condemn  Ae 
same  as  lawful  prize,  according  as  the  case  shall  appear  to  bim 
or  tbem,  upon  perusal  of  such  preparatory  examinations,  and 
also  of  the  writings  found  taken  in  or  with  such  capture  (if  any 
such  writing  shall  be  found) ;  and  in  case  such  claim  shall  be 
duly  entered  or  made,  and  security  given  thereupon,  according 
to  the  tenor  and  true  meaning  of  this  act,  and  there  shall  appear 
no  occasion  to  examioe  any  witnesses,  other  than  what  shall  be 
then  near  to  such  court  of  admiralty,  that  then  such  judge  oi 
judges  shall  forlhwitb  cause  such  witnesses  to  be  examined,  and 
(within  the  space  of  ten  days  afler  such  claim  made,  and  securi- 
ty given)  proceed  to  such  sentence,  as  aforesaid,  touching  suck 
capture ;  but  in  case  upon  making  or  entering  such  claim,  and 
the  allegation  and  oath  thereupon,  or  the  producing  such  writ- 
ings as  shall  have  been  found  taken  in  or  with  such  capture)  n 
upon  the  said  preparatory  examinations  it  shall  appear  doubtfo! 
to  the  judge  or  judges  of  such  court  of  admiralty,  whether  suck 
capture  be  lawful  prize  or  not ;  and  it  sball  appear  necessary  ac* 
cordinc  to  the  circumstances  of  the  case,  for  tlie  clei 
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went^  in  case  the  same  shall  be  adjudged  lawful  prize,  and  after      1789* 
such  security  duly  given,  the  said  judge  or  judges  shall  make  an     bJ[^J^ 
interlocutory  order  for  releasing  or  delivering  the  same  to  such      against 
claimant  or  claimants,  or  his  or  their  agents;  and  the  same 
shall  be  actually  released  or  delivered  accordingly. 

And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  Sectioa  &. 
any  claimant  or  claimants  shall  refuse  to  give  such  security,  the 
jo(^  or  judges  shall  cause  the  captor  or  captors  in  like  manner 
to  give  good  and  sufficient  security  to  be  approved  of  by  the 
clainiant  or  claimants,  to  pay  to  the  said  claimant  or  claimants 
the/ufl  value  according  to  the  appraisement^  in  case  any  such 
capture  or  captures  shall  be  adjudged  not  to  be  lawful  prize ; 
and  the  said  judge  or  judges  shall  thereupon  proceed  to  mnke  an 
interlocutory  order  fur  the  releasing  and  delivering  of  the  same  * 
to  the  said  captor  or  captors,  or  their  agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the  Section  i» 
aQtbority  aforesaid,  that  if  any  captor  or  captors,  claimant  or 
daimants,  shall  not  rest  satisfied  with  the  sentence  given  in  such 
court  of  admiralty,  it  shall  and  may  be  lawful  to  the  party  or 
parties  thereby  aggrieved,  to  appeal  from  the  said  court  of  ad- 
miralty to  her  Majesty  in  her  Privy  Coimcil,  such  appeal  to  be 
allowed  in  the  like  manner  as  appeals  to  her  Majesty  are  now  al- 
lowed from  the  Court  of  Admiralty  within  this  kingdom,  so  as 
the  same  be  made  within  fourteen  days  after  sentence,  tiV\(\good 
^Kurityh^  likewise  given  by  the  appellant  or  appellants,  that  he 
or  they  will  effectually  prosecute  such  appeal,  and  answer  the 
condemnation,  as  also  pay  treble  costs  as  shall  be  awarded  by  her 
Majesty  in  case  the  sentence  of  such  court  of  admiralty  be 
affirmed,  and  so  as  execution  be  not  suspended  by  reason  of  any 
SQcfa appeal;  any  thing  in  this  act  before  contained  to  the  con- 
trary hereof  in  any  wise  notwithstanding. 


And  for  the  more  speedy  proceeding  to  condemation,  or  isGfo.2. 
other  determination  of  any  prize,  ship  or  vessel,  goods  or  mer-  ^  *•  '*  ** 
chandizes,  taken  as  aforesaid,  and  for  lessening  of  the  expences 
that  have  been  usual  in  the  like  cases,  be  it  further  enacted 
hy  the  authority  aforesaid,  that  the  judge  or  judges  of  such  court 
or  admiralty  or  other  person  or  persons  thereto  authorised, 
^hall,  within  the  space  of  five  days  after  request  to  him  or  them 
lor  that  purpose  made,  finish  the  usual  preparatory  examination 
of  the  persons  commonly  examined  in  such  cases,  in  order  to    Q  199  ] 
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prove  the  capture  to  be  lawful  prize,  or  to  enquire  whether  Ibe 
same  be  laviful  prize  or  not,  and  thnt  the  proper  montlion 
Qsunlin  Kucli  cases  siialt  be  issued  l>}' the  person  or  i>er!>ons  proper 
to  issue  the  same,  and  shall  be  executed  in  the  usual  manner,  by 
the  person  or  piTsouB  proper  to  execute  the  Siime  witliiu  the*paM 
of  liiree  days  after  request  in  that  behalf  made ;  and  in  c.t^e  no 
claim  of  such  capture,  ship,  vessel,  or  goods,  shall  be  duly  en- 
tered or  mnde  in  the  usual  form,  and  attested  upon  oath,  ^t- 
ing  twenty  days'  notice  after  the  execution  of  such  monition ;  or 
if  there  be  such  claim,  and  ihe  claimant  or  claimants  shall  not 
within  five  days  give  sufficient  security  (to  be  approved  by  ndt 
court  of  admiralty)  to  pay  double  costs  to  ihe  captor  or  caplon 
of  such  ship,  vessel,  or  goods,  in  case  the  same  so  claimed  shiU 
be  adjudged  lawful  prize,  thnt  then  the  judge  or  judges  of  sncfa 
court  of  sdmirnlty  shall,  upon  producing  to  him  or  them  ibe 
said  examinations  or  copies  thereof;  and  upon  producing  lo 
him  or  them,  upon  oaih,  all  papers  and  wriiings  which  sliaQ 
have  been  found  taken  In  or  with  such  capture,  or  upon  oalb 
made  that  no  such  papers  were  found,  imniediately  and  with- 
out further  dehiy  proceed  to  senleLice,  either  lo  discharge  and 
acquit  such  capture,  or  to  adjudge  and  condemn  the  same  a 
lawful  prize  according  as  the  case  shall  appear  to  him  or  them 
upon  perusal  of  such  prcpiirntory  examiniitions,  and  also  of  the 
writings  found  taken  in  or  wlih  such  ca]>ture.  If  any  such  writ' 
iiig  shall  he  funnd ;  and  in  case  such  claim  shall  be  duly  enlered 
or  mnde  and  security  given  thereupon  according  to  the  tenor 
and  true  meaning  ol  this  act,  and  theie  ihall  appear  no  occ»* 
sion  to  examine  any  witnesses,  otiier  than  what  shall  be  ibcii 
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nation  shall  be  desired,  and  that  it  be  still  insisted  on,  on  behalf  1789. 
of  the  captors  that  the  said  capture  is  lawful  prize,  and  that  ^ 
ihe  contrary  be  still  ^er^isted  in  on  the  claimant's  behalf,  that  oiittinst 
then  the  said  judge  or  judges  shall  forthwith  cause  such  capture 
to  be  appraised  by  persons  named  on  the  part  of  the  captor,  and 
sworn  truly  to  appraise  the  same  according  to  the  best  of  their 
skill  and  knowledge;  for  which  purpose  the  said  judge  or 
judges  shall  cause  the  goods  found  on  board  to  be  unladen,  and 
pat  into  proper  warehouses,  with  separate  locks  of  the  collec- 
tor and  comptroller  of  the  customs ;  and,  where  there  is  no 
comptroller,  of  the  naval  officer,  and  the  agents  or  persons 
employed  by  the  captors  and  claimants  at  the  charge  of  the  par- 
ty or  parties  desiring  the  same,  and  shall,  after  such  appraise- 
ment made,  and  within  the  space  of  fourteen  days  after  the 
making  of  such  claim,  proceed  to  iulic  good  and  strfficient  secU' 
rity  from  the  claimants  to  pay  the  captors  the  foil  value  thereof, 
according  to  such  appraisement  in  case  the  same  shall  be  adjudg- 
ed lawful  prize;  and  after  such  security  duly  given  the  said 
judge  or  judges  shall  make  an  interljcutory  order  for  releasing 
or  delivering  the  same  to  such  claiiDant  or  claimants  or  his  or 
their  agents,  and  the  same  shall  be  actually  released  or  delivered 
accordingly. 

And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  Section*. 
any  claimant  or  claimants  shall  refuse  to  give  such  security,  the 
juilge  or  judges  shall  cause  the  captor  or  captors  in  like  manner 
to  give  good  and  sufficient  security  to  be  approved  of  by  the 
claimant  or  claimants  to  pay  the  said  ^claimant  or  claimants 
ihe  foil  value  thereof  according  to  the  appraisement^  in  case 
any  such  capture  or  captures  shall  be  adjudged  not  to  be 
lawful  prize;  and  the  said  judge  or  judges  shall  thereupon  pro- 
ceed to  make  an  interlocutory  order  for  the  releasing  and  de- 
livering of  the  same  to  the  said  captor  or  captors  or  their 
agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the  Sections. 
authority  aforesaid,  that  if  any  captor  or  captors,  claimant  or 
claimants  shall  not  rest  satisfied  with  the  sentence  mven  in  such 
court  of  admiralty  in  any  of  his  Majesty's  plantations  or  do- 
minions abroad,  it  shall  and  may  be  lawful  for  theparty  or  par- 
ties thereby  aggrieved  to  appeal  from  the  said  court  of  admi- 
ralty to  the  commissioners  appointed,  or  to  be  appointed  under 
the    Great  Seal  of  Great  Britain,  for  receiving,  hearing  and 
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1 789.  determining  appeals  in  causes  of  prizes ;  such  appeal  to  be  s 
jj^^j^n  lowed  in  the  like  manner  as  appeals  to  such  commisMoners  ci 
oi^ainst  now  allowed  from  the  Court  of  Admiralty  within  this  kinrrdoi 
SO  as  the  same  be  made  within  fourteen  days  after  sentence,  ix 
a  good  security  be  likewise  given  by  the  appellant  or  appellur 
that  lie  or  they  will  effectually  prosecute  such  appeal,  e 
answer  the  condemiiation^  as  also  pay  treble  costs,  as  shatE. 
awarded^  in  case  the  sentence  of  such  Court  of  Admiralty 
affirmed ;  any  thing  in  this  act  before  to  the  contrary  hereoj 
any  wise  notwithstanding.  Provided  always,  that  the  exect££ 
of  any  sentence  so  appealed  from  as  aforesaid^  shall  not  be  ^ 
pcnded  by  reason  of  such  appeal^  in  case  the  party  or  pai^l 
appellate  shall  give  stifficient  security^  to  be  approved  of  by 
court  in  which  such  sentence  shall  be  given,  to  restore 
ship,  vessel,  goods,  or  effects,  concerning  which  such  sr* 
tence  shall  be  pronounced,  or  the  fidl  value  thereof  to  the-^ 
pellant  or  appellants,  in  case  the  sentence  so  appealed  fr^ 
shall  be  reversed. 


The   17  Geo.  2.  c.  34    sections  3,  4.  8  <^  9.  and  the  29  Geo. 
c.  34.  sections  3,  4.  8  cj*  9-  ^''^  Ihe  same  as  the  above  sectioi' 
of  the  IS  Geo.  2.  c.  4. 


52  Geo,  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  ii 
'  *'  *  case  any  appeal  shall  be  interposed  from  a  sentence  given  in  an 
admirahy  court,  concerning  any  goods  and  effects  which  rao 
hereafter  be  seized  or  taken  as  prize,  in  pursuance  of  the  afore 
said  act  of  parliament  of  the  twenty-ninth  year  of  His  Majesty' 
reign,  or  of  this  act;  that  then,  and  in  such  case,  the  judge  c 
such  court  of  admiralty  shall  and  may,  at  the  request,  cost 
and  charge^:,  either  of  the  captor  or  clainmnt,  or  of  the  clainr 
ant  only,  in  cases  where  the  privilege  is  reserved  in  favour  of  tP 
claimant  by  any  treaty  or  treaties  subsisting  between  His  Majesl 
and  Foreign  Powers,  make  an  order  to  have  such  capture  of 
praised,  imlcss  the  parlies  shall  otherwise  agree  upon  the  vali- 
thercof,  and  an  inventory  taken,  and  then  take  security  for  tP 
full  value  thereof,  and  thereupon  cause  such  capture  to  be  d« 
iivered  to  the  party  giving  such  security,  in  like  manner  as,  b 
the  said  former  act,  such  judge  ought  or  could  have  don* 

befoi 
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Ixfore  sentence  given,  notwithstanding  such  appeal:    and  if     1789. 
dere  shall  be  any  difficulty  or  objection  to  the  giving  or  taking     b^^^mkii 
C3f  •security,  the  said  judge  shall,  at  the  rccjuestofeither  of  the      a^uinsi 
jDarlies,  order  such   goods    and  ciFecls  to  be  entered,  landed,   r  #  oqo  i 
.sndsold  by  public  auction,  as  prize  goods  now  are,  under  the 
are  and  custody   of  ihe  proper  officers  of  the  customs,  and 
-cnder  the  direction  and  inspection  of  such  persons  as  shall  be 
appointed  by  the  claimants  and  captors ;  and  the  monies  aris- 
ing by  such  sale  shall  be  deposited  in  the  Bank  of  England^  or 
in  some  public  securities,  and  in  the  names  of  such  trustees  as 
tie  captors  and  claimants  shall  jointly  appoint,  and  the  court 
shall  approve,  for  the  use  and  benefit  of  the  parlies  who  shall 
be  adjudged  to  be  intitled  thereto:  and   if  such  security   shall 
be  given  by  the  claimants,  then  it  is  hereby  also  enacted,  that 
such  judge  shall  give  such  captor  a  pas^,  to  prevent  its  being 
taken  again  by  his  Majesty's  subjects  in  its  destined  voyage. 


And,  for  the  more  speedy  proceeding  to  condemnation  or  le  Geo,  s. 
other  determination  of  any  prize,  ship,  or  vessel,  goods  or  <?«**<»»<^ 
Qierchandizes,  to  be  taken  as  aforesaid,  and  for  lessening  the  tftohichthe 
Gtpences  that  have  been  usual  in  the  like  cases,  be  it  further  2^^7.5. 
^acied  by  the  authority  aforesaid,  that  the  judge  or  judges  of 
»Dch  court  of  admiralty,  or  other  person  or  persons  thereto 
authorised,  shall,  within  the  space  of  five  days  after  request  to 
Wnior  them  for  that  purpose  made,  fini&h  the  usual  preparatory 
examinations  of  the  persons  commonly  examined  in  such  cases, 
m  order  to  prove  the  capture  to  be  lawful  prize,  or  to  enquire 
whether  the  same  be  lawful  prize  or  not ;  and  that  the  proper 
tionition  usual  in  such  cases  shall  be  issu('d  by  the  person  or 
persons  proper  to  issue  the  same,  and  shall  be  executed  in  the 
Osoal  manner  by  the  person  or  persons  proper  to  execute  the 
*wne,  within  the  space  of  three  days  after  request  in  that  be- 
half made;  and  in  case  no  claim  of  such  capture,  ship,  vessel, 
or  goods,  shall  be  duly  entered  or  made  in  the  u^u.d  form,  and 
^tested  upon  oath,  giving  twenty  days*  notice  after  the  execu- 
tion of  such  monition:  or  if  there  be  such  claim,  and  the 
claimant  or  claimants  shall  not  within  five  days  give  sufficient 
Purity  (to  be  approved  of  by  such  court  of  admiralty)  to  pay 
flouble  costs  to  the  captor  or  captors  of  such  ship,  vessel,  or 
goods,  la  case  the  same  so  claimed  shall  be  adjudged  lawful 

prize, 
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prize,  that  then  the  judge  or  judges  of  such  court  of  admiralty 
shall  (upon  producing  to  him  or  them  l!ie  s.-iid'examinHtion!>  or 
copies  thereof,  and  iipon  producing  to  him  or  them,  upon  oaib, 
nil  papers  and  •writings  which  shall  have  been  found  taken  in 
or  with  such  capture)  or  upon  oath  made  that  no  such  papen 
or  wiitings  were  found)  immediately,  and  without  furthei 
delay,  proceed  to  sentence,  eiiher  to  discharge  and  acquit  such 
capture,  or  to  adjudge  and  condemn  the  snme  as  lawful  prize, 
according  as  the  case  shall  appear  to  him  or  (hem  upon  perusal 
of  such  preparatory  examinations,  and  also  of  the  other  last- 
mentiuncd  papers  and  writmgs  found  taken  in  or  with  such 
capture,  if  any  such  papers  or  writings  »hall  be  found ;  and  la 
case  such  claims  shiill  be  duly  enterid  or  made,  and  security 
given  thereupon  according  to  the  tenor  and  true  meaning  of 
this  net,  and  there  shall  appear  no  occasion  to  examine  aoj 
witnesses  other  than  what  shall  be  then  near  to  such  Court  of 
Admiralty,  that  then  such  judge  or  judges  shall  forthwith  caose 
such  witnesses  to  be  examined  within  the  space  of  ten  days  after 
such  claim  made  and  security  given,  and  proceed  to  such  ko- 
tence,  as  nforcsaid,  touching  such  capture  :  but  in  case,  iipn 
making,  or  entering  such  claim  and  the  allegations  and  oalh 
thereupon,  or  the  producing  such  papers  or  writings  as  sliall 
have  been  found  or  taken  in  or  with  such  capture,  or,  upon  the 
saiil  preparatory  exnminaiions,  it  shall  appear  doubtful  to  ibe 
Jutlge  or  judges  of  such  court  of  admiralty,  whether  such  cap- 
ture be  lawful  prize  or  not,  and  it  shall  ftppear  necessary,  »> 
cording  to  ihc  circumstances  of  the  case,  for  the  clearing  and 
deteruiining  such  doubt,   to  have  an  examination,  u[>on  pleid- 
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chandize  as  are  perishable  commodities  to  be  sold  by  public      1789* 
sale,  for  the  clear  amount  of  which  only  the  captors  shall  be     brymi* 
answerable  to  the  claimants,  and  the  remainder  of  them  to  be      agawsi 
put  into  proper  warehouses,  with  separate  locks,  of  the  coUec-    r  ^04  n 
tor  and  comptroller  of  the  customs,  and,  where  there  is  no 
comptroller,  of  the  naval  officer,  and  the  agents  or  persons  em- 
ployed by  the  captors  and  claimants,  at  the  charge  of  the  party 
or  parties  desiring  the  same;  and  shall,  after  such  appraise- 
ment made,  and  within  the  space  of  fourteen  days  after  the 
making  of  such  claim,  proceed  to  take  good  and  sufficient  se^ 
curity  from  the  claimants  to  pay  the  captors  the  full  value  there^ 
qfj  according  to  such  appraisement^  in  case  the  same  shall  be  ad- 
judged lawful  prize;  and  shall  also  proceed  to  icke good  and 
sufficient  security  from  the  captors  to  pay  such  costs  as  the  court 
shall  think  proper,  in  case  such  ship  shall  not  be  condemned  as 
lawful  prize;  and,  after  such  securities  duly  given,  the  said 
judge  or  judges  shall  make  an  interlocutory  order  for  releasing 
or  delivering  the  same  to  &uch  claimant  or  claimants,  or  his  or 
their  agents,  and  the  same  shall  be  actually  released  or  deliver- 
ed accordingly. 

And  it  is  hereby  further  enacted  by  the  authority  aforesaid)  Section  6. 
that  if  any  claimant  or  claimants  shall  refuse  to  give  such  secu* 
rity,  the  judge  or  judges  shall  cause  the  captor  or  captors  in 
like  manner  to  give  good  and  sufficient  security  to  pay  the  said 
claimant  or  claimants  the  full  value  thereof  according  to  the  ap~ 
praisementf  in  case  any  such  capture  or  captures  shall  be  ad- 
judged not  to  be  lawful  prize;  and  the  said  judge  or  judges 
shall  thereupon  proceed  to  make  an  interlocutory  order  for  the 
releasing  and  delivering  the  same  to  the  said  captor  or  captors, 
or  their  agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  Section  is. 
the  authority  aforesaid,  that  if  any  captor  or  captors,  claimant 
or  claimants,  shall  not  rest  satisBed  with  the  sentence  given  in 
such  court  of  vice-admiralty  in  any  of  His  Majesty's  dominions,  ^ 
it  shall  and  may  be  lawful  for   the  party  or  parties  thereby 
aggrieved  to  appeal  from  the  said  c6urt  of  vice-admiralty  to 
commissioners  appointed,  or  to  be  appointed,  under  the  Great 
Seal  of  Great  Britaiuy  for  receiving,  hearing,  and  determining 
appeals  in  causes  of  prizes,  so  as  the  same  be  made  within  four- 
teen days  after  sentence,  and  good  security  be  likewise  given  by 
the  appellaDt.or  appellants,  that  he  or  they  will  effectually  pro- 
secute 
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1789*     secute  such  appeal,  and  answer  the  condemfuztiortj  and  also  \ 

Z  treble  costs^  as  shall  be  awarded  in  case  the  sentence  of  si 

againti      court  of  vicc-aclmiralty  be  affirmed;  provided  that  the  s 

*"**'     captor  or  captors,  claimant  or  claimants,  do,  within  six  moi 

after  sentence  passed,  give  notice  to  the  said  court  of  vice- 

[  205  ]    miralty  that  they  have  appealed  from  such  decree  to  the  f 

commissioners. 

Provided  always,  and  it  is  hereby  further  enacted  by  the 
thority  aforesaid,  that  the  execiUion  of  any  sentence  so  appet 
from  as  aforesaid^  shall  not  be  suspended  by  reason  of  such  app 
in  case  the  party  or  parties  appellate  shall  give  htfficient  sccut 
to  be  approved  of  by  the  court  in  which  such  sentence  shal 
given,  to  restore  the  ship,  vessel,  goods,  or  effects,  concert 
which  such  sentence  shall  be  pronounced,  or  the  fidl  p 
thereof  to  the  appellant  or  appellants,  in  case  the  sentenci 
appealed  from  shall  be  reversed. 


The  19  Geo.  3.  c.  67*  is  similar  to  the  \6''Geo.  3.  c.  5.  but  t 
tains  in  the  9,1th  section  the  same  provision  as  is  made  in 
52  Geo.  2.  c.  25.  s.  24. 


CA! 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


jt  of  COMMON  PLEAS, 


IN 


Easter  Term, 

wenty-ninth  Year  of  the  Reign  of  George  III, 


>r,  Commonalty,  and  Citizens  of  the  City  of  ff^ednaday 

against  the  Mayor  and  Burgesses  of  the 
\  of  Lenne  Regis,  commonly  called  King's 
1  the  County  of  NoRFOLK(a). 

an  action  on  a  writ  {b)  de  essendo  quietum  de  theolonioj  '^!J^*  ^ 
I  the  following  is  a  copy,  with  the  alias  and  pluries.  tumdetheo- 

loniOf  it  not 
y,  but  remedial,  on  which  the  parties  may  plead  to  issue  on  a  question  of  right.  A 
lom  it  is  directed  cannot  be  attached  for  contempt  in  thdr  corporate  capacity  for  not 
:  an  attachment  in  the  nature  of  a  pone  is  the  proper  remedy  to  compel  them  to  ap- 
-t  will  not  gratit  a  trial  at  bar,  in  an  issuable  term.  In  an  action  by  one  corporation 
each  may  inspect  so  much  of  the  books  and  records  of  the  other  as  relates  to  the  sub- 
|.  Freemen  of  Uie  city  of  London  have  a  righi  to  be  exempt  from  the  payment  of  ail 
iei  throughout  England  (except  the  prizes  of  wines),  in  whatever  place  tha^redde,  and 
obtained  their  freedom  by  jmrchase, 

dgment  of  this  Court      exemption  was  not  decided,  the  judges 

considering  that  it  could  not  be  rai^ 


Dn  error  in  K.  B.  upon 
at  the  writ  de  essendo 
olonio  was  not  a  writ  of 
quia  timet,  and  would 
mere  claim  of  toll.  Mr. 
Iso  of  opinion  that  the 
i  not  extend  to  nou- 
ns, see  4  T.  R.  130. 
ursal  a  writ  of  error  was 
m,  Proc.  The  reasons 
h  in  error  were  drawn 
'grave.  Jurid.  Arg.  vol. 
>n  of  the  judges  deli- 
ouse  by  the  Lord  Chief 
decided  the  following 
lat  this  was  not  merely 
'rit,  but  that  proceed- 
maintained  upon  it  to 
rights  of  the  parties, 
izens  ofLondonyin  their 
icitiesy  were  the  proper 
•tain  the  proceedings. 
«  of  tolls  was  sufficient 
er  damage  to  support 
question  whether  non- 
cn  were  entitled  to  -the 


upon  the  record,  see  1  Bos.  &  Pul. 
487.  7  Bro.  Pari.  Cas.  120.  2d  edit; 
but  in  the  subsequent  case  of  the  cor- 
poration of  Liverpool,  which  was  tried 
at  the  bar  of  the  Court  of  Exchequer 
in  Easter  Term  1799,  the  jury,  under 
the  direction  of  the  Court,  found  that 
a  freeman  of  London  is  not  exempt 
from  toll  unless  he  be  resident  inha- 
bitant, and  in  scot  and  lot.  1  Bos.  & 
Pul.  S22(n).] 

(fi)  So  denominated  in  Regut.  Brer. 
258.  b.  As  this  writ  is  not  in  common 
practice,  it  is  stated  at  length.  So 
also  are  the  declaration  and  pleas. 

(c)  [But  see  the  Mayor  ofSouthamp^ 
torn  V.  Graves,  8  T.  R.  590.  where  the 
Court  of  King's  Bench  refused  a  similar 
application.  A  party  however  within 
the  operation  of  a  by-law  though  not 
a  member  of  the  corporation,  is  enti- 
tled to  an  inspection  of  the  by-law 
in  the  corporation  books.  Harrisony* 
WiUiam,3B.&C.l62.] 

•*  George 
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1789.  "  George  the  Third  by  the  grace  of  God,  &c.  To  the  Mayor 

£^~     and  Biiif^essesof  the  horoagh  of  Letine  lii-gis,  commonly  called 
egaian      Kin^s  i^ytn,  in  the  county  of  Norfolk,  fjreeting ; 

"  Whereas  our  city  of  London  is,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  been  an  antient 
city,  and  the  citizens  of  the  said  city,  during;  all  the  time  afore- 
said, have  been  a  body  corporate  and  politic,  in  deed,  fact  and 
C  207  ]  name,  by  divers  names  of  incorporation ;  and  for  divers,  to  wit, 
fifty  years  last  past,  have  been  a  body  politic  and  corporate,  by 
the  name  of  the  Mayor  and  Commonalty  and  Citizens  of  the 
City  of  London  .■  And  whereas  also,  amongst  other  the  liberties, 
free  customs,  and  privileges,  from  time  immemorial  used  and 
enjoyed  by  the  said  citizens,  they  the  said  citizens,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  been 
used  and  accustomed  to  have  and  enjoy  a  certain  antient  liber^ 
and  privilege;  that  is  to  say,  tlial  the  citizens  r^  the  said  city, 
and  all  their  goods,  should  he  quit  and  free  of  and  from  alt  toB 
and  passage,  and  lastnge{a)  and  other  customs,  throughout  the 
whole  kingdom  q/"  England,  and  the  ports  of  the  seas  (except  only 
our  due  and  antient  custom,  and  prizes  of  wines),  all  which  said 
liberties  and  privileges  have  been  conSrmed  by  divers  charters 
of  our  progenitors,  and  also  by  divers  acts  of  parliament.  Ne- 
vertheless  you  require  the  said  citizens,  as  it  is  said,  to  yield 
1(^1,  passage,  lastage,  and  other  customs  to  you,  of  their  goods  aid 
things  roithin  the  said  borough  and  the  port  thereof,  and  do  many 
ways  unjustly  disquiet  them  on  that  occasion,  to  the  great  ds- 
mage  of  the  said  citizens  as  we  have  received  information  froin 
their  complaints ;  We  willing  that  no  injury  should  be  done  to 
the  said  citizens,  command  you,  that  if  it  be  so,  then  desistin); 
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formerly  directed  to  you  therein.    Witness  ourself  at  Westmiti'     1789. 
ster,  the  23d  day  of  Juli/^  in  the  27th  year  of  our  reign."  lu^^i^ 

The  pluries  was  also  the  same  as  the  ori<;inaly  except  that  agahut 
after  the  words  **command  you,"  were  added,  ''as  we  have  often 
commanded  you,"  &c.  '^  or  signify  to  us  the  cause,  wherefore 
you  would  not,  or  could  not,  execute  our  command  formerly 
directed  to  you  therein.  And  you  slighting  our  said  commands, 
as  we  are  informed,  have  neglected  hitherto  to  permit  the  said 
citizens  to  be  quit  of  yielding  such  toU^  pcrssagCj  lastage^  and 
other  customs  as  aforesaid,  to  you  of  their  goods  and  things  in  [  808  ] 
the  said  borough  and  the  port  thereof,  according  to  the  liberty, 
free  custom,  and  privilege  aforesaid ;  or  leastwise  to  signify  to 
us  the  cause  wherefore  you  would  not,  or  could  not  do  it ;  in 
manifest  contempt  of  us  and  of  our  said  commands,  and  to  the 
great  damage  and  grievance  of  them  the  said  citizens;  to  our 
great  surprise  and  displeasure.  We  again  command  you, 
strictly  enjoining  that  you  permit  the  said  citizens  to  be  quit 
of  yielding  toU^  passage^  lastage,  and  other  customs  to  you,  of 
their  goods  and  things  within  the  said  borough,  and  the  port 
thereof,  according  to  the  tenor  of  our  said  commands,  former- 
ly directed  to  you  therein,  or  that  you  be  before  our  justices  at 
Westminster,  on  the  Morrow  of  All  Sauls^  to  shew  wherefore  you 
have  contemned  to  execute  our  commands  so  often  directed  to 
you  therein,  and  have  you  there  then  this  writ.  Witness  our- 
self at  Westminster,  the  26th  day  of  July,  in  the  27th  year  of  our 
reign. 

In  Michaelmas  Term  1787,  November  6th,  a  rule  was  granted 
to  shew  cause  why  the  Defendants  should  not  have  a  fortnight's 
time  to  return  the  writ;  which 

November  8,  was  made  absolute  by  consent. 

November  17.  A  rule  was  granted  to  shew  cause  why  the  writ 
should  not  be  quashed,  and  all  the  proceedings  on  it  staid, 
chiefly  on  the  grounds,  that  it  was  tnerely  a  prohibitory  pro- 
cess itisuing  from  the  crown  to  its  bailiiFs,  to  whom,  or  to  the 
collectors  of  the  toll,  it  ought  to  be  directed ;  that  it  was  re- 
turnable in  Chancery  and  not  in  this  Court ;  and  that  it  was 
not  calculated  to  bring  the  question  of  right  between  the  par« 
ties  fairly  to  issue  on  the  record. 

November  26.  Cause  was  shewn,  and  in  answer  to  the  ob- 
jections made  on  the  part  of   the  Defendants,   Fiiz*  NaU 

Brev.  31.  38,  34. 518.    Year  Booh,  £1  Hen.  7.  31.    2  /m^^  654. 

Begistr. 
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1789.      Begistr.  Brev.  858  b.   Bro.  Abr.   tit   Contempt,  pi.   7,  were 

ae-itui  November  27.  Lord  Loughborough  deciarea  the  opinion  of 

""*■  the  Court  that  it  was  a  remedial  writ,  on  which  the  partie* 
might  plead  to  issue,  on  the  Authority  of  Madar's  Firma  Burgi, 
c.  7>  s.  iO.p.  ISS.  and  therefore  the  rule  was  discharged. 

In  the  ensuing  vacation  a  peremptory  rule  was  granted,  as  of 
the  last  day  of  the  preceding  term,  for  the  Defendants  to  return 
the  writ  on  the  first  day  of  tlie  next  term.  But  no  return  being 
made, 

In  Hilary  Term  1768,  January  38,  a  rule  was  granted  to 
shew  cause,  why  an  attachment  of  contempt  should  not  issue 
C  fi09 1  against  the  Defendants,  by  the  title  of  the  Mayor  and  Burgessa 
ofLynn,  ^c. 

February  6.  Cause  was  shewn,  that  a  corporation  could  not 
be  attached  in  their  corporate  capacity.  In  support  of  the  rule 
it  was  urged,  that  process  of.  contempt  would  issue  against  the 
acting  part  of  a  corporation,  for  disobeying  a  mandamus^  8tc 
on  which  point  were  cited  the  stat.  9  Anne,  c.  SO.  and  the  case 
of  the  King  v.  the  Mayor  o^  Tniro{a),  where  the  mayor  being 
reported  in  contempt  for  disobeying  a  mandamus,  to  elect  a 
burgess,  the  Court  imprisoned  him  three  months,  and  (Htlered 
him  to  pay  all  costs. 

February  8.  Lord  Louohboroogh  said,  that  npon  conn- 
deration,  the.  Court  were  clearly  of  opinion  that  the  rule  miut 
be  discharged.  The  very  form  in  which  it  was  drawn  up,  was 
a  decisive  reason  against  it.  For  supposing  an  attachment  of 
contempt  would  issue,  it  must  be  aj^ainst  the  individual  mem- 


IN   THB  TWXNTT-NINTH   Y£AR   OF   GEORGE   IIL  filO 


t>iie  came  for  the  King  and  counterpleaded  the  cause,  they  could      1?89« 

not  interplead  thereon,  but  apluries  and  attachment  issued,  and     

on  the  attachment  they  pleaded.  So  that  even  where  obedience  agoinu 
was  paid  to  the  King's  writ  by  returning  the  cause,  the  plea  Ltmh. 
between  the  parties  could  not  proceed  without  an  Attachment 
to  give  day  in  court  as  the  commencement  of  the  suit.  It  was 
clear  therefore  that  the  attachment  mentioned  in  the  books,  was 
not  a  process  of  contempt  in  not  returning  the  writ,  but  issued 
merely  to  compel  an  appearance.  Consequently  the  rule  was 
discharged  (a). 

At  length  an  appearance  being  entered,  the  following  declar- 
ation was  delivered  : 

Norfolk^  to  wit.  The  mayor  and  burgesses  of  the  borough  [  £io  ] 
of  Lenne  Regis  commonly  called  King^s  Lynn  in  the  county  of 
Norfolk^  were  summoned  to  answer  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London^  of  a  plea,  wherefore  they  require 
the  citizens  of  the  said  city  to  yield  toll^  passage  and  lastage^  of 
their  goods  and  things  within  the  said  borough  and  the  port 
thereof;  and  thereupon  the  said  mayor,  commonalty  and  citi- 
zens of  the  said  city,  by  Rowland  Lickbarrawy  their  attorney, 
complain,  for  thai  whereas  the  city  oi London  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
an  antient  city ;  and  the  citizens  of  the  said  city,  during  all  the 
time  aforesaid,  have  been  a  body  corporate  and  politic,  in  deed, 
fact,  and  name,  by  divers  names  of  incorporation;  and  for 
divers,  to  wit,  fifty  years,  last  past,  have  been  a  body  politic 
and  corporate,  by  the,  name  of  the  mayor,  commonalty  and 
citizens  of  the  city  of  London:  And  whereas  also  amongst 
others  the  liberties,  free  customs  and  privileges,  from  time  im- 
memorial used  and  enjoyed  by  the  said  citizens,  they  the  said 
citizens,  fjom  time  whereof  the  memory  of  man  is  not  to  the  con^ 
irary^  have  been  used  and  been  accustomed  to  have  and  enjoy ^  and 
still  of  right  ought  to  have  and  enjoy  a  certain  antietit  libetiy  and 
privilege^  that  is  to  say,  that  the  citizens  of  the  said  city,  and  all  . 
their  goods,  should  be  quit  and  free"  of  and  from  all  toll,  passage 
and  lustage,  and  other  customs  throughout  the  whole  kingdom  of 
England,  and  the  ports  of  the  lord  the  King,  except  only  his  due 

(a)  After  this  determination,  the  next  (the  writ  being  neither  returned,  nor 
effective  step  taken  by  the  Plaintiffi  an  appearance  entered)  were,on  mo- 
was  the  suing  out  a  distringasy  on  tion  increased  to  40/. ,  in  consequence 
frhicb  40«.  issues  were  levied,  wbicli    .  of  which  the  Defendants  a()peareiL 

and 
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1769.     a»d  antient  cu^om,  and  prizes  of  tmnest  all  which  said  libertiet 

' and  privileges  have  been  confirmed  bydiviTsactsof  purlinnient 

agmiM  And  whereas  our  said  lord  the  King,  did  by  his  certain  writ 
""■  under  his  great  seal  of  England,  command  the  said  mnyor,  and 
burgesses,  that  they  should  permit  the  said  citizens,  to  be  quit  of 
yelding  such  toll,  passage,  laslage,  and  other  customs  as  afore- 
said,  of  their  goods  and  things  in  the  snid  borough  and  the  port 
thereof;  or  on  a  certain  day  now  passed,  si^rnify  to  him  cause 
wherefore  they  had  not  executed  his  commands  to  them  for  the 
said  purpose  before  then  directed;  yet  the  said  mayor  and 
burgesses,  not  regarding  the  said  writ  of  our  said  lord  the 
King,  have  not  signified  to  him  as  by  the  said  writ  was  com- 
manded; and  since  the  time  of  the  aforesaid  writ  of  our  said  lord 
the  King  to  thetn  directed,  to  wit,  on  the  first  doy  of  December, 
in  the  year  of  our  Lord  17&7,  at  the  borough  aforesaid,  in  the 
county  aforesaid,  did  disquiet  the  said  citizens  on  the  occasion 
C  811  ]  aforesaid,  and  did  then  and  there  require  of  Osbert  Denton, 
James  Denton,  Thomas  Carr,  Thomas  Turner  and  Samuel  Baker, 
citizens  of  the  said  city,  and  of  other  citizens  of  the  said  city, 
toll,  passage  and  lastage,  other  than  the  custom  and  prizes  fS 
wines  (above  excepted),  of  their  goods  end  things  withiu  the 
said  borough  and  the  port  thereof;  in  contempt  of  our  said  lord 
the  King,  and  to  the  damage  of  the  said  mayor,  coaimonalty 
and  citizens  of  one  hundred  pounds,  and  therefore  they  bring 
their  suit  and  so  forth. 

Plea. — And  the  said  mayor  and  burgesses,  by  Joseph  Lyon, 
their  attorney,  come  and  say,  that  they  the  said  citisens  from 
time  thereof  the  memory  of  man  is  not  to  the  contrary,  have  not 
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the  said  Oshert  Denton^  James  Denton^  Thomas  Carr^  Thomas     1789. 
Turner  and  Samuel  Baker  are  not  cttizeris  of  the  said  city  of,    ' 

•^  ,  ^    ./       LoKDOir 

London^  as  the  said  mayor,  conimonalty  and  citizens,  have  agmnd 
above  in  their  declaration  alleged,  and  of  this,  they  the  said  ,  ""'* 
mayor  and  burgesses  put  themselves  upon  the  country,  &c. 

On  these  pleas,  issues  were  joined. 

In  Michaelmas  Term  1788,  November  26th,  it  was  moved  to 
try  the  cause  at  bar  in  the  next  term ;  which  was  refused,  that 
term  being,  an  issuable  one. 

In  Hilary  Term  1789,  January  2Sd,  a  rule  was  granted  to 
shew  cause  why  the  trial  should  not  be  had  at  bar  in  Easter 
Term  following:  which 

February  10,  was  made  absolute. 

February  1 2.  Rules  were  made  absolute  for  each  corporation 
to  inspect  so  much  of  the  books  and  records  of  the  other  as  re- 
lated to  the  subject  in  dispute.  Vide  1  Term  Rep.  B.  R.  689. 
and  5  Term  Rep.  B.  R.  103(fl). 

On  Wednesday^  May  6,  in  the  present  term,  the  cause  came  on    [  212  ] 
to  be  tried  at  bar  {b). 

The  counsel  for  the  Plaintiffs  were  Seijeants  Adair^  RooJcCj 
and  Latorence  (c);  for  the  Defendants,  Serjeants  Bond,  Le 
Blanc^  and  Runnington. 

The  evidence  on  the  part  of  the  Plaintiffs  was  in  substance  as 
follows : 

It  was  first  proved,  that  the  persons  {d)  named  in  the  declaration 
were  citizens  and  freemen  of  London^  by  the  book  in  which  their 
freedom  was  entered,  and  that  in  February  1 786,  they  had  obtained 
their  freedom  by  purchase  {e).  An  inspeximus  charter  of  Car.  2. 
was  then  produced,  reciting  and  confirming  various  others;  the 
most  ancient  of  which  was  in  the  reign  of  Henry  1st,  and  which 
contained  these  words  (y),  "  omnes  homines LiOndon  erint  quieti  et 
•*  liberi,  et  omnes  eorum  res^  per  totam  Angliam^  et  per  portus 

(fl)  Vide  antCt  p.  207.,  note  {c),  {c)  Mr.  Roscy  Mr.  Gihbtf  and  Mr. 

{b)  Only  ten  of  the  juir  impanelled  Blofield  also  held  briefs  for  the  Plain- 
having  appeared,  two  tales  men  were  tifis. 

added.  The  junior  secondary  opened  {d)  These  persons  were  inhabitants 

the  pleadings,  by  reading  the  record,  ofLt/nn. 

and  delivered  the  following  charge  to  {e)  The    expence   of  which   was 

the  jury.    «  Your  charge  is  now  to  30/.  I2i. 

**  enquire  upon  each  of  the  issues  join-  (/)  It  was  agreed,  that  the  word 

"  ed  between  the  parties,  and  if  you  concestimus,  or  conceuUse,  was  used 

**  find  a  verdict  for  the  Plaintiffs,  you  in  these  charters  as  well  to  signify  a 

**  will  assess  their  damages  and  costt» ;  recognition,  as  an  original  grant  of 

"  if  for  the  Defisiidants,  you  will  dc-  privities,  &c. 


**  clarc  accordingly." 


"  mariSi 
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1 789-      "  imris,  de  iheolonio,  et  passagh,  et  lastagio,  et  omnibus  altis  coih 

£~^     *•  suetudinibus,  Sfc. 

agaimi  «  Ei  si  qut's  theolonium  vcl  cottsttettidinem,  d  ctvilius  Tiieis  Ixntdott, 

""*'  "  ceperil,  cives  London  in  civilate  capiant  be  buigo,  vel  dt  villa, 
"  ubi  tkeohniiim  vel  consuetudo  capta  Jverit,  quantum  homo  Lou- 
"  don,  pro  theolonio  dedil,  et  proinde  de  damno  receperii."  (a) 

The  other  cb&rtei's  (b)  were  to  the  same  effect,  and  nearly  in 
theaame  wordsas  thatorZ/enr^the  1st.  Moat  of  them  excepted 
the  Kin^j's  right  of  prisnge  of  wines;  and  used  the  word  cnw, 
as  synonymous  with  homines. 

There  were  also  extracts  read  from  other  documents,  and  from 
the  patent  rolls  in  the  Tovxr,  recognizing  (his  right  of  the 
citizens  of  Zoflcfon.  Amongst  these,  was  a  charter  of  the  5lh 
of  King  John,  to  the  bishop  of  Norwich,  empowering  hitu  to 
hold  a  fair  at  Lynn,  and  to  take  customs,  right!!,  &c.  "  saltd 
*^  libertale  civitatis  London,  Sjc"  anA  o-noiher  in  the  sameyeai 
of  the  same  King  (c)  to  the  buigesscs  oi  Lynn,  that  the  boraqk 
should- be  free,  and  that  they  sliould  be  free  from  toll,  laOagt, 
passage,  ^r.  "  salvd  libertate  civitatis  London,"  lilcewise  giviiigi 

F  SIS  ]  power  of  distress  to  the  mayor  oi  Lynn,  if  any  one  should  take 
toll,  &c.  in  any  part  of  England,  from  the  burges^s  "  excepti, 
"  ut  snperius,  civilate  London."  In  this  head  of  evidence  nut 
petition  to  parliament  from  Thomas  Chaucer  (d),  the  King*! 
chief  butler  in  the  llthyearof //.  4.,  complaining  that  resident! 
at  the  out-ports  had  purchased  the  freedom  of  the  city  of  Londm, 
to  iniitle  them  to  an  exemption  from  prisage  of  wines,  and  oika 
customs  and  duties,  and  praying  that  parliament  would  intrest  llu 
King  to  send  fur  tlie  mayor  and  aldermen  of  the  city,  tni 
iiiiiiKi  tliein  to  cca-e  iVom  Brantiiig  lo  any  foreigners  (c)  tHe 
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city:  and  "  que  toutz  autres  demeuratitz  en  aufres  citeesy  imrghs      1789. 

**  ou  villes,  aienty  et  enjouient  leur  franchises  a  eux  grantez^  sauvant     ' 

•*  tout  jourzy  a  notre  Seigneur  le  Rot/,  son  enhcritatice  en  ce  cas"      againM 

It  was  also  proved  by  parol  evidence,  that  non-re>ident  free-  Lywk. 
men  o(  London  bad  been  nominated  to  the  office  of  sheriff,  that 
they  paid  the  fine  for  not  serving  it,  tliat  they  bad  been  alder- 
men and  had  a  right  to  vote  for  the  election  of  members  of  par- 
liament for  the  city.  Also,  that  they  were  exempted  at  Exeter  from 
tlie  payment  of  tolls  and  port  duties;  at  which  place  an  action 
was  brought  by  the  corporation  against  a  freeman  of  Z/o;t  Jon  there 
resident  to  compel  such  payment,  but  the  record  being  with- 
drawn, the  Defendant  obtained  judgment  as  in  case  of  a  nonsuit ; 
and  afterwards  himself  brought  an  action  against  the  corporation 
for  the  taking  his  goods  on  the  same  account,  in  which  the 
corporation  suffered  judgment  by  default. 

It  was  likewise  proved  by  parol  evidence,  that  the  same  ex- 
emption was  allowed  at  Plympton  Fair^  Exnumtk,  Bristol^  NeW" 
castle^  Dartmouth^  and  other  ports,  to  freemen  of  London^  resi- 
dent at  those  places  (a). 

Also,  that  they  were  exempt  at  the  port  oi  London^  whether    [  214 1 
resident  or  not,  from  paying  toll  on  corn,  and  at  Smthfield 
Market  on  the  sale  of  cattle.   ' 

On  the  part  of  the  Defendants,  there  was  first  produced  the 
record  (i)  of  a  fine  levied  in  the  2d  year  of  Hen.  3.  by  Henry  de 
Hammell  of  lastage,  in  the  counties  of  Norfolk^  Suffolk  and  Lin* 
coin.  Next,  an  inquisitio  post  mortem  {c)  taken  on  his  death, 
whereby  it  appeared  that  he  was  seised  of  lastage  in  Lynn^  holden 
of  the  Crown  by  the  service  of  keeping  the  King's  falcons; 
that  he  died  so  seised,  that  his  son  held  it  by  the  same  service 
after  his  death,  and  that  his  wife  had  an  interest  in  it  by  way  of 
settlement. 

In  the  52d  year  of  Hen.  3.  Thomas  de  Hammell  was  entered 
on  the  roll,  in  the  Tonxier^  as  holding  in  capites  by  the  service 
of  falconry,  a  custom  or  duty  in  the  port  c/'Lynn,  oi  all  merchant 
dize,  Sfc.  passing  that  port.  It  also  appeared  from  that  roll,  that 
an  action  had  been  brought  by  Thomas  de  Hammell^  against 

(a)  It  appeared  from  the  testimony  mouth  ;  but  that  those  duties  were 

of  one  of  the  witnesses,  that  a  non-  paid  by  the  non-freeman  partner  for 

resident  freeman  of  London  being  in  his  share. 

partnership  with  a  non-freeman,  and  (6)  Taken  from  the  Chapter  House 

oaving  a  certain  share  in  the  trade,  of  Wett minster. 
such  share  was  exempted  from  the         (c)  From  the  Rolls  in  the  Tower, 
payment  of  the  port  duties  at  Dart^ 

TOL.  X.  Q  *         certain 
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cerloin  persons  who  hnd  exported  goods  from  Lt/nn,  witbonl 
piiyitifj  ilie  duty,  I'lit  in  wbich  nti  dcierminaiinn  was  to  be  found. 
In  llic  12lli  yrar  at  Ed.  2.  the  then  lioir  of  Thomas  de  Hammell 
obtained  the  King's  licence  to  .nliennte  in  mortmain,  and  accord- 
ingly conveyed  the  right  of  laslnge  in  L^un,  to  the  Bishop  <^ 
Noraich,  in  ivlinse  successors  it  continued  without  interruption, 
till  iho  I5t!i  yearof  i/en.  8.  when  a  (^o  warraiUo  hsaed  against 
the  then  bisliop,  requiring  him  to  shew  his  title  to  the  duty  in 
question.  The  bishop  set  forth  the  conveyance  to  his  predfr 
ce^s^or  from  the  heir  of  Thomas  de  Hammell,  reciting  the  right 
to  have  been  from  time  immemorinl  in  the  family  of  De  Han- 
mell.  In  tliis  suit  tlie  right  of  the  bishop  was  admitted,  and 
confimud  by  tlie  ntlorney-gcneral.  In  the  27th  year  of  Hen.  8. 
a  private  net  of  parliament  passed,  to  vest  it  in  the  King,  who 
afterwards,  in  the  29th  year  of  his  reign,  granted  it  to  the  cor- 
poration of  Lynn,  in  whom  it  continued  to  the  present  time. 
This  part  of  liie  evidence  was  founded  on  the  respective  records 
nnd  documenls,  whicii  were  producc<I  duly  aullienticaled. 

Sf veral  witiiisscs  [a)  were  then  cnllfd,  who  proved  that  they 
hnd  f.ir  ninny  years  jiaid  the  duty  of  lastnge  of  the  port  of  Lynn, 
{tJz.  one  penny  on  the  exporlatiim  of  every  quarter  of  com) 
and  that  they  hud  never  heard  of  any  exemption,  except  for  the 
freemen  of  I j/nit,  aiu!  some  persons  of  the  borouf^li  of  Cam' 
bri!!ge[b).  Tiic  exemption  in  favour  of  Cam/iridge  was  by  vir- 
tue of  special  agreen.eiit  entered  into  in  JG64  between  Cawh 
Iridge  and  Lj/wi,  wiiich  was  read.  A  lease  of  tolls  made  by  the 
corpor.iiion  u{ Lj/im  Wiis  last  produced  (in  pursuance  of  notin 
fniiii  the  Fiaiiitilfs),  by  which  it  appeared,  that  nn  exeroptioB 
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evidence,  observed  to  the  jury,  that  as,  on  the  part  of  the  De-  1789- 
fendants,  the  right  to  the  duty  of  lastage  had  been  traced  up  £~ 
to  the  familv  of  De  Haynmell  earlv  in  the  rciiin  of  Hai,  3.,  and  atioinst 
was  at  that  time  so  established  in  them  as  to  be  ihe  subject  of 
a  family  settlement,  it  was  fnir  to  presume  (as  the  counsel  for 
the  Dcftndants  had  coniendtd)  that  it  was  vested  in  them  be- 
fore the  time  of  legal  memory.  But  allowing  that  presumption, 
the  general  right  of  the  corporation  of  I.ymi  d'd  not  destroy 
the  particular  exemption  proved  by  the  city  oi  London^  as  it  had 
not  been  shewn  that  the  citizens  of  Lo7idon  ever  in  fact  paid  the 
duty  at  Lynn,  The  two  rights  therefore,  not  being  inconsistent, 
might  exist  together;  the  corporation  of  Li/nn  might  have  the 
same  right  to  lastage  as  the  De  Hammells  had  enjoyed,  but  that 
right  might  be  with  an  exception  in  favour  of  the  citizens  of 
Londo?i,  which  exception  had  been  clearly  proved  on  the  part 
of  the  Plaintiffs,  and  not  contradicted  by  the  Defendants. 

His  Lord^hip  said,  that  the  other  part  of  the  case  was  re- 
solved into  a  question,  whether  the  persons  mentioned  on  the 
record,  not  being  resident  citizens  of  London,  but  in  fact  resid- 
ing at  Zjyww,  and  having  lately  purchased  their  freedom  for  the 
wpress  purpose  of  bci!)g  exempt  from  lastage  at  the  port  of 
Jj^in,  were  entitled  to  the  privilege  they  claimed.  As  to  this, 
he  stated  that  the  counsel  for  the  Phiiniiffs  had  insisted  strongly 
on  the  parliamentary  declaration  in  the  reign  of  Hen.  4.  that 
the  freemen  of  London  must  be  there  resident  to  entitle  them 
to  an  exemption  from  prisage  of  wines,  but  that  residence  in 
iwir/o«  was  not  necci-sary  with  respect  to  other  franchises.  This, 
he  said,  was  of  considerable  w-eight;  and  as  the  non-resident  f  216  1 
"cemen  were  liable  to  serve  offices,  and  bear  other  burdens  in 
consequence  of  their  freedom,  there  seemed  to  be  no  reason 
*")'  they  should  be  deprived  of  the  beneficial  rij^hts  of  that 
freedom:  or  why  the  term  citizens  of  London  or  men  of  London 
should  be  confined  to  such  citizens  or  men  who  were  resident 
^^Londony  as  the  counsel  for  the  Defendants  contended:  that 
^'^  point  of  fact  this  distinction  was  not  made  at  Bristol^  New- 
^^^^  or  the  other  places  where  non-resident  freemen  of  Lon^ 
«o«  Were  exempted ;  that  the  point  was  given  up  by  the  City  of 
^^ety  the  only  place  where  it  had  been  contested,  and  the 
^fendant  a  non-resident  citizen  of  London  left  in  the  enjoy- 
n^ent  of  his  right. 

Upon  the  whole,  therefore,  his  Lord&bip  saw  no  reason  to 

S  2  say, 
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say,  if  the  jury  thoujjlit  upon  the  evidence  that  the  right 
claimed  hy  the  citizens  of  London,  and  which  had  been  proved 
to  be  enjoyed  by  those  who  were  non-resident,  was  the  same 
right  which  the  Flatntiffii  had  made  out  in  evidence,  that  there 
was  any  legal  ground,  which,  by  a  legal  conclusion,  could  de- 
prive them  of  that  right. 

Verdict  for  the  Plaintiffs  on  both  the  issues 
and  Is.  damages  (a). 
(a)  (These  damages  were  aRer-  taid,  or  their  goode  and  things  in  the 
wertU  remitted.  4T.  R.  145.  Tbe  said  borough  and  port  thereot^  tai 
jui^ment  was  "  that  the  citizens  of  the  said  Mavor  and  burgewet  of  tbe 
the  said  city,  and  all  their  goods  be  said  I>orough  in  mercy,  dec."  liU. 
qtiit  of  yielding  such  toll-paisage,  131.] 
uutage  and  other  customs  as  afor^ 


M™*^  French  against  Copinger  and  another. 

Aq  affldttvit  *    RULE  havinff  been  granted  to  shew  cause  why  the  TXiae 

tiffihsi  ihe  should  not  oe  ciiangea  irom  London  to  Corrvwall,  on  ilie 

Muieofae-  usuai  nffidiivit,  Adair,  Serjt.,  shewed  cause,  by  producing  in 

wheieibe  afRdflvit  of  the  Plaintiff,  stating  positively  that  the  action  wis 

Sd"is  noi  ''"'  nioney  lent  in  London.     Kerby,  Serjt.,  insisted  that  this  wis 

mScient  not  sufficient  cause,  without  an  undertaking  to  give  material 

himioihew  evidence  in  London.    Atlain&iii,  that  as  the  affidavit  of  theDf 

BgBinst  fendant  was  falsified,  tite  rule  could  not  lie  made  absolute.  But 

Oic  venue.  The  Court  held,  that  the  PlaintilT  ought  to  undertake  to  ^ive 

■liouHdov  material  evidence  in  ioHc/on.     On  which,  ^(^at>  undertook  to 

taktioguie  give  such  evidence  in  London,  and 

The  rule  was  discharged- 
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homeward  bound  ship  of  the  intestate's,  the  second  in  1785,      1789* 
on  the  same  ship  outward  bound.     The  same  parlies  under-      Nunm 
wrote  both  the  policies.     The  actions  on  each,  being  respec-      against 
tively  consolidated,  Nathan  Modigliant  was  made  Defendant  in        ^^^^ 
the  tbrmer,  and  Hannatiel  Modigliani  in  the  latter.     The  first 
came  on  to  be  tried  at  Guildhall  at  the  sittings  in  Hilary  Term 
last,  when,  on  application  from  the  Defendant's  attorney,  the 
cause  was  put  ofi'to  a  future  time,  on  his  consenting  to  pay  the 
plaintiff  the  costs  of  the  day ;   and  an  order  of  Nisi  Prim  for 
that  purpose  was  afterwards  made  a  rule  of  court. 

The  action  on  the  second  policy,  was  to  have  been  tried  at 
the  sittings  after  Hilary  Term,  but  the  Plaintiff  withdrew  the 
record,  and  thereby  became,  thougii  an  administrator  (a),  liable 
to  pay  the  costs  of  the  action. 

The  costs  of  the  first  action  having  been  taxed  and  allowed 
to  the  Plaintiff,  a  rule  was  granted  to  shew  cause  why  the  pro- 
thonotary  should  not  review  his  taxation,  and  why  the  costs 
which  should  be  taxed  and  allowed  to  the  Defendant  in  the 
second  action,  should  not  be  set  off  against  those  taxed  and 
allowed  to  the  Plaintiff  in  the  first. 

Against  which.  Bond  and  Le  BlanCf  Serjts.,  shewed  cause. 
They  urged,  that  the  costs  in  one  action  could  not  be  set  off 
against  those  in  another,  where  there  were  different  Defendants. 
If  the  Defendant  had  been  the  same  in  both,  it  would  alter  the 
case;  but  cotts  due  from  A,  to  B.  shall  not  be  set  off  against 
those  due  to  A.  from  C  This  would  not  be  authorized  by  the 
statutes  of  set  off;  and  the  Court  will  not  interfere  and  create 
a  set  off  which  those  statutes  do  not  allow:  especially  as  it 
would  tend  to  take  away  the  attorney's  lien. 

Lawrence^  Serjt.,  was  stopped  by  the  Court,  who  said,  that  it 
had  been  decided  in  the  case  of  Schoole  v.  Noble  and  others  {b) 
in  this  Court,  that  an  attorney  had  only  such  a  lien  on  the 
costs,  as  were  subject  to  the  equhable  claims  of  the  parties  in  [  218  1 
the  cause.  In  this  case,  it  was  consistent  with  justice  to  allow 
the  set  off,  as  the  Defendant  Nathan  Modiglianiy  was  a  party 
to  both  actions ;  in  one,  being  made  Defendant  on  the  record, 
in  the  other,  being  within  the  rule  to  consolidate. 

Rule  absolute. 

(fl)  CorUrd  2  Cromp.  Pract.  476.  to  notice.  Barnes,  133.  Tidd's  Prac. 

<2k.  Therefore?   [It  seems  that  an  1015.  8th  Edit.] 

administrator  is  liable  to  pay  costs  {b)  Ante,  S3. 
for  not  proceeding  to  trial  according 

HUBBARO 
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Hubbard  against  Pacheco. 
A  RULE  was  granted  to  shew  cause  why  the  Defendant 
should  nut  be  discharged  on  entering  a  common  appear- 
ance, and  the  bail  bond  givi-n  up  tobecnncelled,  un  the  insuf- 
ficiency of  the  aflidavit  to  hold  to  bail,  which  stnial  tlmi  the 
t.  Defendant  was  "  indebted  to  the  Plaintiff  in  iSl.  and  upwards 
in  trover"  This,  Ruimingtoii,  Scrjt.,  who  obtained  the  rule, 
said  was  not  sufficiently  positive,  according  to  the  statute(&). 

Le  Blanc,  Serjt.,  shewed  cause)  arguing  that  the  affidarit 
would  clearly  have  been  i;ood,  if  it  had  slated  the  DefendoDt 
to  have  been  indebted  "  for  goods  coiiverteii",  <^c.  and  Iruoer 
necessarily  implied  a  conver>ion.  This  case  ditTcred  from  that 
of  an  nifidiivit  stating  a  Defendant  being  indebted  "  upon 
promises",  because  promises  may  be  of  various  kinds,  and  there- 
fore the  general  expression  "  upon  promises"  was  not  liufSci- 
eniiy  certain.     But 

The  Court  said,  that  in  an  affidavit  to  hold  to  bail,  a  word 
■0  technical  as  trover  ought  not  to  be  used. 

Rule  absolute. 


Co)  [By  rule  of  H.  48  Gee.  S.  no      action  of  trovt 
periion  can  be  held  to  bail  io  an      order.] 

{b)  13  Geo.  I 


without  B  Jndgt^t 


mine  by     FIIHIS  was  an  action  for  money  bad  and  r 
■''hVrtn".  Norfhampton,  before    Mr.  Ju.ti(:e   Wilson, 


Dowsojf 

a;;(ii.isi 


n  THE  Twenty-ninth  Year  of  GEORGE  III.  WO 

«*  to  run  according  to  such  articles  as  shall  be  produced  at  the      17^0, 
"  time  ofeniraitce.** 

"  No  less  than  three  reputed  running  horses  to  start  each 
"  day;  if  but  one  horse  enter  for  the  gentlemen's  pmve,  to  SckivEN. 
**  have  10/.;  if  two,  eight  guineas  each.  If  but  one  enter  for 
**  the  town  purse,  to  have  10  guineas,  if  two,  five  guineas 
"  each,  and  their  entrance-money  again.  The  'winner  each  daj/ 
"  iopai/  two  guineas  to  the  clerk  of  the  course^  S^cP 

In  consequence  of  this  advertisement,  the  Plaintiff  sent  a 
borse  to  be  entered.  At  the  time  of  the  entrance,  the  articles 
for  the  regulation  of  the  course  were  referred  to,  which  amongst 
other  things  directed,  the  horses  "to  carry  weights,  and  06- 
"serceeveri/  article  expressed  in  the  adxiertisement ;  the  second  best 
^^  horse  to  have  the  stakcSy  being  the  crai^ns  paid  for  cntrnncc.^^ 

Three  other  horses  were  entered  besides  that  of  the  Plaintiff, 
and  the  owner  of  each  paid  at  the  entrance  5^.,  and  three 
guineas  into  the  hands  of  the  Defendant  as  clerk  of  the  course. 
ITie  race  was  run,  and  the  Plaintiff's  horse  was  second  best; 
whereupon  the  Defendant  tendered  him  1/.  as  the  enlrimcc- 
rooncy,  being  55.  for  each  horse.  But  the  Plainlifl'  insisted 
that  he  was  intitled  to  the  12  guineas  paid  into  the  hands  of  ilie 
Defendant,  1.  e.  three  guineas  for  each  horse. 

CWf//,  Serjt.,  for  the  Plaintiff.  This  case  depends  on  the 
wnstruclion  of  the  articles  for  the  reffu'ation  of  the  course,  as 
applied  to  the  stat.  13  Geo,  12.  c.  \[).  winch  in  the  second  sec- 
tion enacts  that  "  no  plate,  &c.  shall  be  run  for  by  any  hor>e, 
"  &c.  unless  such  plate,  &c.  shall  be  of  the  full,  real,  and  in- 
*trinsic  value  of  fifty  pounds  or  upwards",  and  in  the  Tih  sec- 
tion, "  that  all  and  everi/  sum  or  sums  of  monei/  to  be  paid  for 
tiering  of  any  horse,  &c.  to  .start  or  run  for  any  plate,  &c. 
"  *hall  go  and  be  paid  to  the  second  best  horse^  Sfc,  wiiich  shall 
'  starter  run  for  such  plate,  &c." 

The  object  of  this  statute  was  first,  to  prevent  races  from 
'^'"g  run  for  small  sums  which  had  become  a  national  griev- 
ance; 2dly,  to  encourage  the  breed  of  horses.  The  Court 
therefore  will  endeavour  to  advance  the  remedy,  by  giving  full 
operation  to  the  statute.  The  question  tl.en  is,  whether  the 
"^ree  guineas  paid  by  each  horse  were  necessary  to  enable  them  r  ooq  t 
to  start;  since,  if  they  were,  they  must  be  paid  to  the  second 
'ahorse,  the  7th  section  of  the  statute  being  directory  that 
^e  money  shall  be  paid. 

If 
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1789.  If  the  money  were  given  for  the  purpose  of  qualifying  the 

^~,  horses  to  start,  and  without  payment  no  horse  were  permitted 
against  to  Start,  It  is  immaterial  by  what  denomination  itjs  called  :  the 
caivEN.  g,^j,m^^  of  all  and  every  such  sums  of  money  is  directed  by  the 
statute  to  be  paid  to  the  second  best  horse.  If  the  act  be  not 
construed  in  tiiis  manner,  it  might  be  altogether  evaded  by 
making  payment  for  this  purpose  under  a  diflFerent  name. 
Taking  the  advertisement  and  articles  together,  the  Plaintiff  is 
intitled  to  the  whole  money.  The  advertisement  is,  "  to  pay 
**  5s.  entrance,  and  if  a  subscriber,  one  guinea,  or  a  non-sub- 
**  scriber  three  guineas,  into  the  hands  of  the  clerk  of  the  course, 
**  or  double  at  the  post."  By  fair  construction  of  this  sentence 
the  whole  is  to  be  considered  as  entrance-money,  the  words 
cannot  in  any  way  be  transposed  to  vary  the  meaning.  The 
paying  double  at  the  post,  shews  it  must  be  to  enable  the  horses 
to  start.  For  what  other  purpose  could  it  be  paid?  It  was 
not  for  the  clerk  of  the  course,  for  the  winner  was  to  pay  two 
guineas  to  him.  It  is  said,  that  *'  the  entrance-money  shall  be 
"paid  to  the  second  best  horse", but  not  that  the  entrance-money 
was  the  5s.  The  horses  were  also  "  to  run  according  to  articles 
"  to  be  produced."  This  expression  can  only  refer  to  such 
regulations  as  respect  time,  place,  distance,  and  the  conduct 
of  the  riders,  but  was  not  designed  to  counteract  the  terms  of 
the  advertisement.  The  articles  indeed  recognize  the  adver- 
tisement, when  they  direct  that  the  horses  shall  "  carry  weights, 
"  and  observe  every  article  expressed  in  the  advertisement." 
If  only  two  horses  appear  to  start,  the  entrance-money  is  to  be 
returned;  does  this  mean  only  the  os.^  or  the  whole  they  paid 
at  the  lime  of  entering  ?  If  the  articles  be  explained  differ- 
ently from  the  advertisement,  it  would  occasion  a  fraud  on 
those  who  send  their  horses  to  enter,  on  the  failh  of  the  adver- 
tisement. Although  it  is  said  that  "  the  second  best  horse 
**  shall  hav»  the  stakes,  being  the  crowns  paid  Jot'  entrance'^ 
yet  there  are  no  words  to  restrain  the  second  best  horse  from 
having  the  guineas.  The  crowns  are  given  by  the  words,  of  the 
articles,  and  the  law  appropriates  the  remainder. 

But  though   the  words  should  be  equivocal,  the  Court  will 

give  them   a  construction  most  agreeable  to  the  rules  of  law. 

Then  the  act  of  padiament  must  decide  which  is  to  be  taken 

[  221  ]    strictly,  being  made  for  the  public  benefit.     If  the  12  guineas 

be  deducted,  it  will  not  be  a  race  within  the  statute,  but  for 

lesi 


Scutxy. 
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less  than  the  bond  Jlde  sum  of  50/.  and  will  therefore  be  void,      1789. 
aod  a  penalty  incurred.  rr 

Lawrence^  Serjt.,  for  the  Defendant,  argued  that  the  articles  agaUut 
and  advertisement  made  but  one  contract,  the  one  being  to  be 
explained  by  reference  to  the  other.  By  the  articles  the  second 
best  horse  was  to  have  the  stakes,  being  the  crownsjbr  entrance  ; 
this  proves  that*  the  crowns  were  considered  as  the  only  en- 
trance-money. The  advertisement  was  ambiguous  till  thus 
explained  by  the  articles.  The  Plaintiff* entered  his  horse  with 
a  view  only  to  the  5s,f  as  entrance-money,  and  took  his  chance 
for  the  whole  50/.  As  to  the  act,  though  it  was  passed  to  pro- 
duce beneficial  effects  to  the  public,  yet  it  was  also  meant  for 
the  benefit  of  the  "  party,  and  quisque  potest  renunciarejuripro 
^  u  iniroductoJ^ 

Lord  LocGHBOROUGH. — The  Plaintiff  in  this  case  founds  his 
right  to  recover  on  the  advertisement,  by  the  terms  of  which 
each  horse  was  to  pay  5s.  entrance,  and  one  guinea  if  a  sub* 
scriber,  if  a  non-subscriber  three  guineas.  This  advertisement 
refers  to  certain  articles  which  are  called  in  to  explain  it.  But 
the  validity  of  them  depends  on  the  act  of  parliament;  the  par- 
ties cannot  put  a  sense  on  the  articles  repugnant  to  the  law.  I 
do  not  think  it  a  question  of  grammatical  construction  ;  by  what- 
ever name  the  money  is  culled,  it  was  in  fact  entrance- money, 
nnce  it  was  necessary  to  be  paid  in  order  to  enable  the  horse 
to  start.  Now  the  act  directs  that  the  entrance-money  shall  be 
paid  to  the  second  best  horse ;  but  the  act  would  be  evaded  if 
this  were  holden  not  to  be  entrance-money,  and  the  articles 
hereto  give  a  different  sense  to  the  advertisement. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion.  If  the  three  guineas  in  the  ad- 
vertisement were  explained  by  the  articles  not  to  be  entrance- 
money,  there  would  be  a  fraud  on  the  act,  which  has  been  con- 
trued  so  strictly,  that  where  a  cup  of  50/.  value  was  to  be  run 
^  it  was  holden  that  the  value  must  be  exclusive  of  the 
workmanship.  Besides,  the  second  best  horse  was  to  have  a 
prize;  but  if  this  were  not  entrance-money,  the  prize  would  be, 
that  he  would  pay  three  guineas  and  win  only  twenty  shillings. 

WasoN,  J. — If  we  construe  these  articles  to  mean,  that  the 
three  guineas  for  each  horse  were  to  be  deducted  from  the  sub- 
*^ptioQ  to  make  up  the  SOL  plate,  we  should  make  the  parties 

liable 
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1789-  liabte  to  penalties  to  the  amount  of  ZOOl.  .■  we  mart  tberefoK 

^~~  take  it,  that  they  intended  to  do  whut  the  law  allowed. 
»gamit  Posted  to  the  Plaintiff. 


M^1»±.  Ifield  against  Weeks  and  Another. 

AlOiffligh        TiOOKE,  Serit.,  moved  for  a  rule  to  shew  cause  why  the  pro- 
Ibe  Ptaioaff   Xt     ,  ,       ,  .  ...  .  P  . 

hu  under-  thoootary  should  not  review  Ins  taxation  ot  costs,  on  tbe 

*^"P^  following  circumstances. 

'   toproceedie  In  Michaelmas  Term  last,  a  rule  for  juoj^ment  as  in  case  oTa 

nJiituizei,  noniuitwBS  obtained  by  the  Derendant,  the  Plaintiff  not  haviug 

yetiheDe-  proceeded  to  trial  at  the  nssizcs  at  Gloucester,  according  to  s 

Dotbaundto  perempiory  undertaking.     On  Inxintj  ilie  costs,  the  prothnno. 

he'reMred  ""^  refustd  to  allow  the  expenccs  wliich  ihe  Defendant  had  ii> 

witbwii-  curred  in  attending  at  the  assizes,  sulipcenning  witness,  feeiag 

Bct&c.s^ih-  counsel,  &c.  in  expectation  that  the  Plaintiff  would  try  the 

ouihtTing  cause;  and  the  reason  of  his  refusal  was,  that  no  notice  of  tri^ 

trioL  had  been  given, 

S^l^h!?  *"  support  of  the  motion,  Rooke  cited  2  Barnes,  2S2.  and 

poury  iiiow  said,  that  as  the  Plaintiff  had  peremptorily  undertaken  to  pn> 

of  luch  at-  '^^^  ^°  ""'"^  ^^  '''^  assizes,  the  Defendant  was  under  the  nece*- 

teddanwand  ^i^y  pf  attending  and  being  ready  prepared  with  hia  witnesso 

tbough  he  and  counsel.     But, 

^tui^  The  Court  refused  the  rule,  snying  it  was  the  settled  practice 

cue  ot  >  that  notwithstanding  a  peremptory  undertaking  to  try,  it  wtt 

^"untrf  necessary  to  give  notice  of  trial;   without  which  the  Defendant 

*^ff-^^°'  was  not  bound  to  take  the  steps  which  he  had  taken  in  this  case. 
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there  were  not  fifteen  days  between  the  teste  and  return.  These 
were  holden  to  be  irregularities. 

But  Marshall,  Serjt.,  shewed  for  cause,  that  the  Defendant 
had  taken  the  declaration  out  of  the  office;  which  he  contended 
was  a  waiver  of  all  preceding  irregularity. 

The  Court,  being  of  this  opinion,  discharged  the  rule  with 
costs. 


ti9 

1789. 

Whalx 

against 

FvLLKtL 

[  223  ] 


Browne  against  Marsden  and  Others. 

^HIS  cause  being  at  issue,  the  parties  submitted  to  arbitra- 
tion. The  arbitrator  awarded  to  the  Plaintiff  24/.  damages, 
and  the  "  costs  bij  him  sustained  in  the  said  action  to  be  taxed 
by  the  proper  officer." 

,  The  prothonotary  having  refused  to  allow  the  costs  of  the 
reference,  or  any  other,  except  those  of  the  action,  as  between 
party  and  party,  Cockcil,  Serjt.,  moved  for  a  rule  to  shew  cause 
why  he  should  not  tax  and  allow  the  costs  of  the  reference, 
together  with  the  costs  of  the  action  as  between  attorney  and 
client. 

But  the  Court  said  there  was  no  precedent  for  the  costs  of 
the  reference  to  be  included  in  an  award  of  costs  of  the  action; 
and  having  examined  the  award,  the  words  of  which  were  at 
above  stated,  held  that  those  words  were  confined  to  the  costs 
of  the  action,  and  therefore 

Refused  the  rule. 

(a)  [Candler  v.  Fuller,  Willes,  62.  Marsh. "524.  S.  C.  See  also  Woody. 
Bradletf  v.  Tunslow,  1  Bos.  &  Pul.34.  O' Kelly,  9  East,  456.  Bell  v.  Belson, 
Struit  Y,  Rogers,  7  Taunt.  213.    2      2  Chitty's  R.  1 57.] 


An  Bwd  of 

**  cosU  sus- 
tained in  the 
action*'  does 
not  include 
the  costs  of 
the  refer- 
ence (a). 


Doe  on  the  several  Demises  of  Burkitt  and  Ux.  and  Friday, 

Others  against  Chapman. 

npHIS  was  an  ejectment  tried  at  Kingston  at  the  last  assizes,  A  devise  of 

when  a  verdict  was  found  for  the  PlainiifF,  subject  to  the  and^roridoT 

opinion  of  the  Court,  on  the  followincr  case: —  ofmycsutc 

^                                           '                                     ^  of  what  na- 
ture or  kind  soever**,  includes  real  as  well  as  personal  property,  though  accompanied  with  limitations  pe- 
culiarly applicable,  and  usually  applied  to  personal  property  alouc(a). 


{a)  [See  Dally  v.  Kina,  ante,  p.  1. 
Smith  V.  Coffin,  post.  vol.  ii.  p.  444. 
So  the  wordii  *'  personal  estate"  will 
pass  real  property  where  it  is  manifest 
trom  the  whole  of  the  will  that  buch 
was  the  devisor's  intention.  Doc  d.  To* 


field  V.  Tofield,  1 1  East,  246.  See  also 
Doe  V.  Bucknor,  6  T.  R.  610.  Doe  d. 
Hvrrell  v.  Hurrell,  5  B.  &  A.  1 8.  Roe 
d.  HeUing  v.  Yeud,  2  Bo§.  &  Pul  N.  R. 

214.] 

Mary 
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1789.         Mary  Chapman,  spinster,  on  the  S9th  of  t^un«1778,  madeba 

~^ —     will,  duly  executed  for  passing  real  estates,  and  thereby  gave, 

agmut      devised,  and  bequcatlied,  all  and  every  the  real  estate  or  estates, 

*"""■    which  she  ttas  any  ■ways  seised  of,  interesfed  in,  or^entitled  wUo, 

late  the  estate  of  William  Newsen,  to  Charles  Darby  and  John 

Warner,  for  and  during  their  nalural  lives,  and  the  life  of  (he 

longer  liver  of  them,  and  after  the  death  of  the  survivor  of  them, 

she  gave  and  devised  the  same  unto  William  Dobson,  his  heirs 

and  assigns  for  ever. 

[  224  ]        She  also  gave,  devised,  and  bequeathed,  a  messuage  at  Chert- 

sey  unto  her  cousins  Anthony  Chapman  and  Richard  Chapman, 

their  heirs  and  assigns  for  ever,  to  hold  as  tenants  in  commoD, 

and  not  as  joint-tenants. 

She  also  gave  and  devised  unto  Catherine  Chapman,  for  and 
during  the  term  of  her  natural  life,  another  messuage  in  Chert- 
sey,  and  af\er  her  decease,  she  gave  and  devised  the  same  unto 
the  said  Anthony  Chapman,  for  his  life,  and  after  his  decease, 
she  gave  and  devised  the  same  to  her  cousin  George  Eves,  hii 
heirs  and  assigns  for  ever. 

She  then  gave  several  pecuniary  and  specific  legacies,  and 
afterwards  devised  and  bequeathed  as  follows: — 

Alt  the  rest  and  residue  of  my  estate,  of  what  nature  or  kind 
soever,  I  give,  devise,  and  bequeath,  unto  my  aunt  Catherine 
Chapman,  for  and  during  the  term  of  her  natural  life,  and  after 
her  decease,  my  mind  and  will  is,  and  I  do  hereby  direct  that 
the  same  and  every  part  thereof  be  equally  divided  between  my 
aaid  cousins  Catherine  Burhtt,  jinn  Hodgson,  Eiiiabetk  Halnon, 
and  Rebecca  Maynard,  and  the  child  of  my  late  cousin  Sarah  Hotlg- 
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he  might  be  entitled  to ;.  and  appointed  Anthony  Chapman  exe-     1789. 
cutor  of  her  wilL  

She  died  soon  after  making  the  said  will,  seised  of  eight  acres      ag^u 
of  freehold,  and  four  of  copyhold,  lands  of  inheritance,  in  the    Chafmah. 
parish  of  Chert sey^  which  were  the  lands  in  question,  and  not 
particitlarly  devised  by  the  wiU,  She  duly  surrendered  the  copy- 
hold to  the  use  of  her  will. 

Anthony  Chapman  named  \ti  the  will,  the  Defendant  in  the 
present  action,  was  her  heir  at  law. 

The  testatrix's  aunt  Catherine  died  after  the  testatrix,  and    [  225  ] 
during  her  life  enjoyed  the  land  in  question. 

Thomas  Burkitt  and  Catherine  his  wife,  Anne  Hodgson,  widow, 
William  Hobson  and  Elizabeth  his  wife,  Elizabeth  Maynard  an 
infant,  the  only  child  of  Rebecca  Maynard  deceased,  and  who 
died  after  the  testatrix  (which  said  Catherine,  Anne,  Elizabeth 
Hobson,  and  Rebecca,  were  the  cousins  of  the  testatrix,  named 
in  the  residuary  clause),  and  John  Thody  Hodgson  an  infant, 
the  only  child  of  the  testatrix's  late  cousin  Sarah  Hodgson  (also 
named  in  the  residuary  clause),  were  the  lessors  of  the  Plaintiff. 

The  question  was,  whether  they  were  entitled  to  recover  the 
above-mentioned  eight  acres  of  freehold,  and  four  of  copyhold, 
lands  of  inheritance? 

Sunnington,  Serjt.,  on  behalf  of  the  lessor  of  the  Plaintiff, 
made  two  questions : — 1.  Whether  it  was  not  the  intention  of 
the  testatrix  to  pass  all  her  property?  2.  Whether  lands  not 
specifically  devised  should  not  pass  under  the  residuary  clause? 
The  affirmative  of  both  these  questions  was  clear.  The  testa- 
trix takes  notice  of  all  her  relations.  She  gives  an  estate  for 
life  to  Charles  Darby  and  John  Warner,  with  remainder  to  Wil* 
Ham  Dobson  in  fee.  She  also  gives  a  messuage  at  Chertsey  to 
her  cousin  Anthony  Chapman  and  Richard  Chapman  as  tenants 
in  common.  Here  were  two  instances  of  her  particular  bounty. 
The  only  lands  not  specifically  devised  were  about  eight  acres, 
which  must  be  taken  to  pass  by  the  words  '^  all  the  rest  and 
residue  of  my  estate  of  what  kind  soever",  and  be  equally  di- 
vided between  her  cousins ;  both  because  it  was  evidently  her 
design  not  to  die  intestate  as  to  any  of  her  property,  and  be- 
cause those  words  are  so  comprehensive  as  to  include  all  of 
which  she  was  possessed.  That  the  word  ^'  estate"  will  pass  a 
fee-simple  is  too  well  established  to  be  disputed.  3  Mod.  45. 
6  Mod.  106.    2  Vern.  564.    Free.  Chan.  264.    2  P.  Wms.  525. 

1  Tej-m 
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1789.     1  Ttm  Rep.  B.R.M\.  2  Term  Sep.  B.  R.  656.  &  Tilly  v.  Simp- 

son  there  ciled. 

agBiM*  Laxtrence,  Serjt.,  for  the  Defendant  admitted  the  rule  oF  law, 

Cbafmak.  (|,m  [!,(,  virord  "eslnte"  was  sufficient  to  pass  a  ft-c-simple,  un- 
less restrained  by  other  words;  but  contended  th»t  the  intention 
of  the  testatrix  was  to  give  her  personal  estnte  only  to  her  coa- 
lins  by  the  residuary  cliiuse.  The  heir  at  law  is  not  to  be  d^ 
prived  of  liis  inheritance,  except  by  express  words  or  necessarjr 
implication.  Where  words  ore  used,  which  may  be  applied  in- 
differently, either  to  real  or  personal  property,  they  shall  not 
[  S26  ]  be  applied  to  real,  to  the  disherison  of  the  heir.  12  Mod.  592. 
As  to  the  argument  that  it  was  not  the  intent  of  the  testatrix 
to  die  intestate  as  to  any  part  of  her  property,  there  is  no  intro- 
dactory  clause  from  which  so  much  is  to  be  collected.  Nor 
does  it  appear  tliat  her  design  was  to  divide  all  her  property 
equally  among  her  relatione,  because  the  value  of  it  is  not 
ascertained.  When  she  meant  to  give  a  real  estate,  she  used 
technical  terms  for  that  purpose.  She  devises  the  real  estattt 
of  which  she  was  scisfd,  to  Charles  Darby  and  John  Warner,  for 
their  lives;  and  after  the  death  of  the  survivor  of  them,  to  John 
Dobson,  his  heirs  and  assigns  Jbr  ever.  She  olso  gives  a  ine»- 
suBge  at  Cherlsei/  to  Anthoni/  Chapman  and  Richard  Chapma 
their  heirs  and  assigns  for  ever  to  hold  as  tenants  in  commim, 
and  not  as  joint-tenants.  Those  are  phrases  peculiarly  applicft- 
ble  to  real  property.  She  then  comes  to  dispose  of  her  pei^ 
sonnlty,  for  which  purpose  the  clause  is  introduced  on  which 
the  question  arises.  If  this  clause  had  stopped  at  the  wonb 
"  estate,  &c.  to  Catherine  Chapman",  it  would  certainly  be  a  de- 
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Lord  Loughborough,  who  said,  that  as  the  testatrix  bad      178gi 
t^»o  kinds  of  estates  namely,  real  and  personal,  to  which  the     ~ — 
words  '*  all  the  rest  of  my  estate  of  what  kind  soever"  might  be      agnimi 
applied,  the  Court  could  not  restrain  the  meaning  of  them  to    ^"^'»*^* 
.personal  property,  and  negative  the  operation  of  them  as  to  real 
estates,  particularly  as  they  were  so  general  and  comprehensive; 

Gould  and  Heath,  Js.,  of  the  same  opinion. 

Wilson,  J.     It  was  plainly  the  intention  of  the  testatrix 
not  to  die  intestate  as  to  any  part  of  her  property,  since  it  ap- 
pears, on  the  case,  that  she  had  surrendered  her  copyholds  to    [  227  ] 
the  use  of  her  will. 

Postea  to  the  Plaintiff  (a). 

(a)  Vide  ante,  2.     DaUy  v.  King. 


Orr  against  Churchill.  ^^*^' 

^  May  23d. 

T^'KBT  on  bond,  dated  Fort  William,  Bengal,  March  1 4th  A  bond  b 
"^"^    1787,  in  the  penalty  of  4470/.  2s.  2^.  of  lawful  money  of  j^B.^adC. 
Great  Brilain.  fo  -D- «ciu 

ing,  that 

Plea,  Oyer  of  the  bond,  by  which  it  appeared  that  the  De-  ««  a.  having 

fendant  Walter  Cleland,  and  Daniel  Stewart  were  jointly  and  {^^^^ , 

severally  bound  to  the  Plaintiff,  John  Orr  captain  in  the  mili-  certain  sum 

tary  service  of  the  United  Company  of  merchants  of  England  the  East 

tradinsT  to  the  East  Indies,  on  their  Madras  establishment.  Oyer  {'«^'«»»  had 

o  ^  '  -^         drawn  bills 

also  of  the  condition,  which  was  as  follows:  of  exchange 

"  Whereas  the  above  bounden  Walter  Cleland  hath  received  ^Jj^J*!©" 
**  from  the  above  named  John  Orr  6017  star  pagodas  of  law-  on  a  house 
<•  ful  money  of  Madras,  for  which  he  was  to  have  obtained  and  and  that^Uie 
**  given  to  the  said  John  Orr,  bills  of  exchange  to  be  drawn  by  °^Jj^"  !jJJ* 
•*  the  right  honourable  the  governor  in  council  of  Yori  William  in  i).  if  the 
<*  Bengal  aforesaid,  upon  the  honourable  court  of  directors  of  the  nm*ii''^.^ 
**  said  united  company  of  merchants  of  England,  which  bills  he  ceptedand 
**  hath  not  obtained  or  given,  but  instead  thereof  hath  granted  they  would 
•*  two  sets  of  his  own  private  bills  upon  Messrs.  Baillie,  Pocock,  P*y  ^® 
**  and  Co.  payable  to  the  order  of  the  said  John  Orr,  in  man-  thereof,  with 

interest  from 
the  day  of  their  respective  dates  by  way  ofjtenahy  ";  with  a  condition  to  be  void  if  the  bills  should  be 
accepted  and  paid  according  to  the  tenor  thereof.  On  non-pa^nment  of  the  bills,  D,  is  entitled  to  re- 
cover 00  more  than  the  amount  of  them,  with  interest  Jrom  the  time  of  their  becoming  due  (a), 

^  (a)  [The  drawer  of  a  bill  is  only  Walter  v.  Barnes,  5  Taunt.  240.  As 
liable  for  interest  from  the  day  on  to  Indian  interest,  see  AuruU  v.  7%o- 
^rhich  he  receives  notice  of  dishonour,      ino/,  2  T.  R.  52.] 
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)78&'     non-^at/menl  thereof,  &c.  on  which  also  issue  was  joined.  After 

■  f.^^       which  the  following  suggestion  waa  entered, 

oK-rina  "  And  the  said  Join  lor  lircnch  of  the  condition  of  the  sud 

'™"''  "  writing  obligntory,  snggests  to  the  Court  here,  according  to 
*<  the  form  of  the  statute  in  such  case  made  and  provided,  that 
"  the  said  several  bills  of  exchange  so  drawn  by  the  &aiti  WsUtr 
"  Cleland,  upon  the  said  Messrs.  Baillie,  Pocock,  and  Co.  mer- 
*'  chants  in  London,  were  not,  nor  was  any  or  either  of  them 
"  duly  paid  according  to  the  tfnnr  and  effect  thereof;  and  that 
'■  the  third  of  ench  set  of  the  said  several  bills  of  exchange  was 
"  duly  presented  for  payment  to  the  said  Messrs.  Baillie,  Poeodt, 
"  and  Co.,  and  being  protested  for  non-payment  thereof,  wai 
"  afterwards  produced  to  the  said  Henry,  who  then  and  from 
"  thenceforth  hatb  refused  to  pay  the  said  bills,  any  or  either 
"  of  them,  and  that  the  said  bills  still  remain  wholly  nnpaid 
"  and  unsatisfied."  Therefore  as  well  to  try  the  truth  of  dfc 
issues  above  joined,  as  to  inquire  the  truth  of  the  premises 
above  suggested  by  the  said  John,  and  to  assess  what  damagct 

[  230  ]  be  hath  sustained,  by  reason  of  the  breach  of  the  said  condi- 
tion above  assigned,  according  to  the  form  of  the  statute  b 
such  case  made  and  provided,  the  sheriffs  arc  commanded  tlid 
they  cause  to  come,  &c. 

At  the  trial  a  verdict  was  found  for  the  Flaintifl;  on  both  the 
issues;  nn  order  of  nisi  prjus  being  made,  **  that  with  the  con- 
**  sentofnil  jiariies,  ii  verdict  snould  be  found  for  the  Plaintiff,  for 
*'  the  sum  of  l^oS^.  13s.  and  40s.  costs;  subject  to  the  t^iuiOD 
"  of  tile  Court,  whether  he  ought  to  recover  that  sum,  otoa^iIk 
"  sum  of  J275/.  16s.  Srf."  Stc. 

On  behalf  of  the  Plainti0'.  liunnin^ton  and  Lawn 
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were  an  action  on  the  case  the  Courtjnight  measure  the  damagesi      1 789* 
but  being  debt  on  bond  they  have  no  such  power  at  common       q^^ 
law.     Though   without  an  express  agreement  interest   would      against 
only  run  from  the  lime  of  the  bills  being  due,  yet  this  agree- 
ment   came    in    expressly    to    give    interest  from  the   date. 
The  damages  were   thereby  liquidated.     There  was    nothing 
illegal  or  usurious  in  the  transaction,  and  where  there  have 
been  no  symptoms  of  usury,  agreements   of  this  kind  have 
been  carried  into  effect    by  courts    of   law.     2   Burr.  1094r. 
Dougl.  876.  (a).     2  Term  Rep.  B.  R.  52.    But  it  was  doubted 
at  the  trial  whether  the  words  **  by  way  of  penalty"  did  not 
bring  the  case  within  the  statute,  S  ^  9  fV.  d.  c.  11.     Now 
that  statute  gives  a  court  of  law  the  power  of  a  court  of  equity 
in  this  respect,  namely,  to  proportion  the  damages.     The  ques* 
lion  therefore  is,  what  a  court  of  equity  would  do  on  the  cir« 
cumstances  of  this  case.     Orr  supplies  Cleland  with  money  in 
order  to  have  bills  on  the  East-India  Company.    Those  bills  are 
Dot  procured,  but  others  given  on  a  private  house.     If  Orr  had 
remained  in  Bengal^  he  might  have  required  payment  of  his 
money  from  Cleland.     It  must  be  considered  as  a  loan  advanced)    [  231  ] 
or  that  Cleland  Y^hs  guilty  of  a  breach  of  trust  in  not  perform- 
ing what  he  undertook.     In  either  case  in  point  of  conscience, 
Orr  would  be  intitled  to  interest  from  the  time  he  parted  with 
his  money.    Then  he  agrees  to  give  up  this  interest,  if  the  bills 
were  paid  when  they  became  due:  but  if  they  were  not  paid,  he 
isy  in  that  event,   to  have  the  same  interest  which  he  would 
have  had  if  he  had  not  paid  the  money  to  Cleland.   This  is  the 
meaning  of  the  agreement,  and  is  perfectly  fair  and  conscionable. 
The  mere  insertion  therefore  of  the  words  "  by  way  of  penalty** 
would  not  be  a  ground  for  a  court  of  equity  to  interfere,  for 
if  those  words  were  left  out  the  Plaintiff  would  in  conscience 
be  intitled.     1  Vam.  210.     2  Vern.  316.     3  Bloc.  Com.  432. 

Cockell,  Seijt,  for  the  Defendant*  The  situation  of  the  pities 
is  to  be  considered.  Orr  and  Cleland  were  both  coining  to 
England^  Orr  was  desirous  to  remit  money  from  India;  his  only 
object  was  the  security  of  his  property;  provided  the  bills  were 
good,  it  was  immaterial  to  him  on  what  persons  they  were 
drawn.  Keither  would  Cleland  have  given  the  bills,  unless  be 
had  received  the  money.  The  advantage  therefore  was  ^ii^  to 
both  parties;  one  had  a  safe  way  of  bringing  boioe  bis  property; 

(a)  Last  Edition. 

R  2  and 
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1789.     and  the  oilier  Iind  the  money  ndvaiicecl  to  liim.     All  argument! 

'^  then  drawn  from  the  circumstance  of  the  money  being  advanced 

apiiiui      to  Cleland  must  be  laid  oat  oi'the  case> 

uyKfiiiiL.  When  the  bills  could  not  be  procured  on  the  East-India  Com- 
pany, those  on  Baillie  and  Co.  were  offered  by  Cleland,  but  whicb 
were  not  received  by  Orr,  without  an  additional  security.  The 
only  intent  of  the  parties  was  that  Orr"!  money  should  be  safe. 
The  condition  Is,  that  the  bond  shall  lie  void  on  the  payment  of 
the  bills  according  to  the  "  tenor  thereof  respectively",  all  the 
rest  is  mere  recital.  The  words  "byway  of  penalty"  were  added 
,  in  tcrroreni  (a).  If  it  were  meant  as  a  satisfaction,  or  in  the  nature 
of  liquidated  damages,  the  penalty  would  have  been  proportioued 
to  the  delay  of  payment.  If  it  were  strictly  construed  by  the  delay 
of  one  day  only,  it  would  be  forfeited  as  much  as  if  the  delay 
had  been  for  any  longer  time.  It  was  not  the  design  of  the  agree- 
ment that  Orr  should  have  any  extraordinary  advantage:  he 
was  only  to  have  his  money  when  it  was  due;  but  not  to  receite 
interest  in  the  mean  time.  The  intent  of  the  partiea  therefore 
must  prevail ;  the  money  being  paid  to  the  Plaintiff,  the  for 

[  2?2  3j    feiture  is  saved,  tlie  only  object  of  which  was  tobecure  thatpsT- 

Tlie  Court  took  time  to  considi;r  till  this  dity,  when  judgment 
was  delivered  as  follows,  by 

Lord  LoLOiiBonoi  gm.— We  are  all  agreed  in  this  ease  in 
which  the  question  is,  whether  the  verdict  shall  he' entered  fc( 
the  whole  sum  at  wiiich  the  damages  are  assesi^cd  by  the  consent 
of  the  parties,  namely,  IWS/.  or  1275/.  lOs.  ^d.  the  difference 
of  the  two  sums  being  owing  to  the  compuLition  of  interest  ffom 
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mate  of  the  damages  may  be  made  by  a  jury,  or  by  a  previous  1789. 
agreement  between  the  parties  who  may  foresee  the  consequences  ~~^ 
of  a  breach  of  the  engagement,  and  stipulate  accordingly  (a),  af^ainst 
But  where  the  question  is  concerning  the  non  payment  of  money  ^^^^-^^^^ 
in  circumstances  like  the  present,  the  law,  having  by  positive 
rules  fixed  the  rate  of  interest,  has  bounded  the  measure  of  da- 
mages: otherwise  the  law  might  be  eluded  by  the  parties.  It 
may  often  indeed  happen  that  the  damages  sustained  by  a  party 
contracting,  by  the  non-payment  of  money  at  the  time  agreed 
on,  may  by  the  particular  arrangement  of  his  affairs,  be  greater 
than  the  compensation  recovered  by  computing  the  interest :  but 
where  money  has  a  real  rate  of  interest  and  value,  the  other  party 
is  not  to  be  compelled  to  pay  more  than  the  law  has  declared  to 
be  such  rate  and  value.  In  this  transaction,  the  money  was  not 
a  loan  to  the  Defendant  to  remain  in  his  hands  in  India,  and  be 
re-paid  to  the  Plaintiff  at  certain  stated  times;  but  it  was 
paid  merely  for  the  j)urpose  of  beitig  remitted  to  Europe.  That 
it  was  so  paid,  clearly  appears  from  that  part  of  the  agreement, 
which  provides,  that  if  the  bills  were  sent  back  unpaid  to 
India,  the  amount  of  them  should  be  paid  to  the  Plaintiff  in 
pagodas,  at  an  exchange  of  75.  4r/.  for  each  pagoda,  and  10/. 
per  cent,  interest ;  which  must  be  on  account  of  the  difference  r  233  ] 
of  exchange.  When  the  Plaintiff  could  not  procure  bills  on 
the  East-India  Company,  he  had  others  on  a  private  house,  and 
as  a  security  took  a  bond  from  the  Defendant  with  two  other 
{lersons,  to  answer  the  value  of  them.  But  for  the  reasons  I 
have  stated,  we  think  that  value  must  be  calculated  from  the 
times  when  the  bills  became  due;  that  the  verdict  must  therefore 
be  reduced,  and  entered  for  the  lesser  sum. 

(a)  [In  what  cases  the  Courts  will  Harrison  v.    Wright,   13  East,  343. 

coDsider  a  penalty  to  be  in  the  na-  Welbeam  y,  Athlon,  1  Campb.  N.  P.CL 

ture  of  liquidated  damages,  see  Ast^  78.  Barton  y.  Glover,  Holt's  N.t.  C. 

ley  V.  We/don,  2  Bos.  &  Piil.   346.  43.    Baler  v.  Webb,  Manning  N.  P. 

Smith  V.  Dickenson,  3  Bos.  &  Pul.  630.  230.  Tleiily  v.  Jones,  1  Bingh.  302.] 


FOWLDS 
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1789. 

j^^^  FowLDs  against  Mackintosh. 

Tie  Court  ^HE  Defendant  being  arrested   on  a  capias  for  "  50/.  and 

will  not  dii-  ((  upwiirds",  found  bail,  who  joined  with  him  in  the  u^uat 

■ttidiroent  bond  m  the  penalty  of  100/.     No  bnil  above  being  put  in,  an 

S^rifffor"  attachment  was  granted  ngninst  the  sheriff  of  Middlesex,  for  not 

not  bringing  brin'rinfT  in  the  body  pursuant  to  a  rule  of  Court.    Upon  which 

in  the  body,  ,  ,       -        ,  ,  ,         ,  ,  .         >  , 

except  upon  a  rule  wasoutaineu  to  shew  cause  whj' the  attachment  should  not 
Jh^^l"^  beset  aside  on  the  payment  of  50/.  19(.  together  with  cosU; 
deitdueuid  it  appearing  from  the  affidavit  of  the  sherifTs  officer,  that  he 
^!^tf,g  bnd  tendered  that  sum  and  the  costs  to  the  attorney  for  the 
turn  flcon  plaintiff  who  refused  to  take  less  than  66/.  2s.  6d.  tlie  real 
doncd  on      amount  of  the  debt. 

the  writ  (o),  Against  the  rule  Marshall,  Serjt,  shewed  cause.  The  qaealioa 
is,  to  what  extent  the  sheriff  is  answerable  for  not  bringing  ia 
the  body  ?  This  must  be  the  same  as  that  to  which  bail  are  an- 
swerable. Before  the  stal.  S3  Hen.  6.  c.  S.  the  sheriff  wat  net 
bound  to  take  bail,  unless  the  party  sued  out  a  writ  of  msiiH 
prize.  He  might  indeed  have  taken  bail,  but  be  was  obligedit 
his  peril  to  produce  the  body  at  the  return  of  the  writ;  otberwi« 
he  was  gqilty  of  a  contempt,  for  which  he  was  amerced.  SiUt 
that  statute,  the  sheiifT  is  bound  to  let  the  p^ii'iy  to  bail,  if  gixxl 
bail  be  tendered ;  but  hi;  is  not  obliged  to  take  bnd  b^il,  and  is 
tberetbre  still  required  to  have  the  body  in  Court  at  the  relum 
of  the  writ,  as  at  coinmtm  Inw.  If  the  Delendant  be  arre^sted 
and  admitted  to  bnil,  ilie  I'hiintiff  has  his  option  either  id 
have  an  assignment  of  the  bail-bond,  or  if  he  dislikes  ihesuretin 
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return  cepi  corpus^  the  writ  and  return  being  filed  of  record,  the      J  789* 
Plaintiff  may  serve  him  with  a  rule  to  bring  in  the  body,  at  the     Yo^lw 
expiration  of  which,  if  good  bail  be  not  put  in  and  justified,      agttinst 
(which  is  equivalent  to  bringing  in  the  body)  it  will  then  ap-       to6h.* 
pear  that  the  sheriff  has  not  only  disobeyed  the  writ)  but  also 
the  order  of  the  Court ;  and  accordingly  the  Court  will  attach 
him,  and  amerce  him  at  their  discretion  for  his  disobedience  of 
the  writ  and  contenipt  of  the  Court.     But  in  such  case,  the 
object  is  that  the  Plaintiff  shall  be  satisfied;  this  is  the  measure 
of  the  punishment.     The  question  then  is,  what  ought  to  be 
deemed  a  sufficient  satisfaction  to  the  Plaintiff?  It  seems,  that       * 
the  sheriff  ought  to  be  liable  to  the  same  extent  as  the  bail,  be- 
cause as  he  is  bound  to  take  good  and  sufficient  bail,  he  is  an- 
swerable for  their  insufficiency.     It  would  be  also  absurd  to  say, 
that  the  Plaintiff  has  his  option  either  to  proceed  on  the  bail 
bond  or  against  the  sheriff,  if  the  latter  remedy  were  not  as  ex* 
tensive  as  the  former.     But  it  has  lately  been  decided  in  this 
Court  (a),  that  the  bail  are  liable  to  the  full  extent  of  the  pe- 
nalty of  the  bail-bond,  to  satihfy  the  debt  really  owing  to  the 
Plaintiff.     If  the  sheriff  had  done  his  duty,  good  bail  would 
have  been  put  in  and  justified,  from  whom  the  Plaintiff  would 
have  recovered  his  whole  debt  and  costs.     But  the  sheriff  hat 
taken  upon  himself  to  compromise  the  Plaintiff's  cause,  and  say 
what  sum  he  ought  to  recover.  It  would  hold  out  a  great  temp- 
tation to  perjury  if  the  Plaintiff'  were  to  lose  a  part  of  his  just 
demand,  by  his  moderation  and  caution  in  swearing  to  it.     If 
the  sheriff  has  taken  sufficient  bail  he  is  se(;ure,  they  being 
answerable  to  him :  if  they  be  insufficient,  he  ought  to  be  an- 
swerable to  the  Piaintifffor  their  insufficiency.     In  (his  case,  the 
sherifPs  officer  had  notice  how  much  was  really  due;   but  the 
sheriff  was  liable  without  such  notice.     The  officer  adds  \Qs.  to 
the  sum  sworn  to,  in  order  to  satisfy  the  word  *^  upwards'', 
but  he  had  no  right  to  decide  how  much  above  50/.  was  due. 

Bondy  Serjt.,  on  the  part  of  the  sheriff,  said  that  there  was  no  {|  235  3 
authority  decided  on  this  point,  which  was  new.  The  case  of 
Mitchell  V.  Gibbons  proves  only  to  what  extent  bail  are  liable, 
but  does  not  affect  the  sheriff.  In  this  case  the  sum  sworn  to 
had  been  tendered  with  the  costs,  which  ought  to  be  deemed 
satisfactory.  By  the  statute  12  Geo,  1.  c.  29.  the  sheriff  is  pr6- 
hibited  from  taking  bail  for  more  than  the  sum  sworn  to. 

(a)  MikhcU  V.  Gibbom,  arUe,  76.  1  Bnm.  7#. 

Lord 
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Lord  LoUQHBOROUOH. — It  would  be  strange  if  the  sherilT 
should  be  allowed  to  put  himself  in  a  better  situabon  than  the 
bail.  The  case  of  Mitchell  v.  Gibbons  was  determined  on  con* 
sideration,  and  on  the  practice  establishecl  for  a  length  of  tioie, 
I  do  not  tee  how  the  situation  of  the  sheriff  in  this  respect  is  to 
be  distinguished  from  that  of  the  bail. 

Gould,  J. — By  the  counse  of  this  Court,  where  a  partj 
comes  himself,  and  enters  into  a  recognizance  witK  the  bail,  he 
is  bound  in  double  the  sum,  and  each  of  the  bail  in  the  single 
sum ;  then  each  is  liable  to  the  full  extent  (a) ;  and  the  same  rule 
should  prevail  in  bail-ltonds  taken  to  the  sheriff. 

Hkatr,  J. — Of  the  same  opinion. 

Wilson,  J.— The  sheriff  may  if  be  pleases  bringin  thebody; 
he  ought  to  put  the  Plaintiff  in  the  same  situation  as  if  good 
bail  were  put  in  and  justified.  If  he  does  not  return  the  writ, 
and  is  attached  for  contempt,  he  shall  not  put  the  Plaintiff  in  s 
worse  situation.  Nor  can  the  Plaintiff  otherwise  recover  tbe 
remainder  of  bis  debt. 

The  Court  then  ordered,  that  the  rule  for  setting  aside  (he 
attachment  should  not  be  discharged  except  on  payment  of  ibe 
whole  debt  and  costs,  together  with  the  costs  of  the  applicatioD. 

to  Uie  amouDt  of  the  sum  t 

,6.) 
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Byers,  Widow,  against  Dobet.  ^^^ 

May  2btk, 

A  SSUMPSIT  for  the  use  and  occupation  of  a  shop,  count-  a  conti«ct 
ing^house  and  chambers,  part  of  a  messuage,  with    the  ™^!j^JJ[° 
appurtenances,  &c.  Quantum  mefuit,  money  paid,  laid  out,  and  pay  a  eer- 
expended,  money  lent  and  advanced,  money  had  and  received.  mJI,^  to  t 
Damages  200/.  ^  :  ^*"*  P««»» 

Flea  in  abatement,  <^  That  the  promises,  &c.  if  any,  were  ^^aS^omh 
**  made  by  the  Defendant  and  one  Geot^ge  Bethell  jointly,  and  ^^^ 
**  not  by  the  Defendant  only,"  &c.  .  contract, 

Beplication,  that  they  were  made  by  the  Defendant  only,  muatte 
and  not  by  him  and  the  said  George  jointly,  &c.  on  which  issue  j«ntly  »"•* 
was  joined,  and  a  verdict  found  for  the  Defendant. 

The  material  facts  of  the  case  were  these. 

By  articles  of  partnership  entered  into  in  1774,  between 
David  Humphries  of  the  one  part,  and  Richard  Byers  (husband 
of  the  Plaintiff),  John  Dobey  (the  Defendant),  and  George  Be' 
theU  of  the  other  part ;   it  was  agreed  amongst  other  things  *" 

that  Byers,  Dobey  and  Bethel^  should  carry  on  in  partnership 
the  trade  of  a  hosier  for  14  years,  and  purchasethestock  in  trade, 
utensils  and  fixtures  of  Humphries:  that  Humphries  should 
grant  to  Byers  a  lease  of  the  house,  &c.  where  the  business  was  * 
carried  on  for  21  years,  at  the  rent  of  50/.  clear  of  all  taxes, 
payable  quarterly,  by  and  out  of  the  private  cash  of  Byers  /  in 
which  lease  a  room  should  be  reserved  for  the  use  of  Humphries 
during  his  life,  and  after  his  death  for  the  use  of  Byers ;  that 
the  business  should  be  carried  on  by  Byers,  Dobey  and  BetheU^ 
in  the  $hop  and  other  parts  of  the  house,  as  it  had  before  been 
done  by  Humphries :  that  Byers  and  his  family  should  live  in 
the  house :  that  Byers  should,  during  the  partnership,  as  a  com- 
pensation for  the.  use  of  the  shop  and  premises,  be  paid  equally 
by  Dobey  and  Bethell  out  of  their  own  private  cash  251.  yearly 
by  quarterly  payments,  and  that  they  should  pay  Byers  a  moiety 
of  all  Jaxes  whatsoever,  for  or  on  account  of  such  house  and  pre- 
mises: that  if  either  of  the  partners  should  die  and  leave  a 
widow,  she  should  if  she  chose,  be  taken  into  the  partnership  for 
the  remainder  of  the  term ;  th^t  if  Byers  should  leave  a  widow, 
and  she  should  continue  in  the  business  with  the  surviving  part*; 

(n)  [See  Brand  v.  BoulcoU,  5  Bo».  &  Pul.  '233,   Otbortic  v.  Harper,  5  East, 
226.] 

ners, 


Bntu 

JhlUT. 
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ners,  then  she  should  hold  the  said  house  upon  the  same  terms  and 
eonditions  as  he  would  have  bolden  it,  if  he  had  been  liv- 
ing, &c. 

Byers  died  in  177S,  his  widow  the  PlaintiR*,  continued  in 
the  partnership  with  the  Defendant  and  BetkeU,  till  the  expira- 
tion of  it,  when"  she  brouj^ht  this  action  to  recover  12/.  lOt 
half  of  the  annual  rent  of  Zbl.  (fur  the  use  of  the  house,  &c 
which  was  to  be  paid  equally  out  of  the  private  cash  of  the  So- 
fendant  and  Bethell,  according  to  the  articles),  together  with 
the  rent  for  part  of  a  year  preceding  the  expiration  of  the  part- 
nership, and  half  of  one  moiety  of  the  taxes  as  the  Defendant's 
share  under  the  articles. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted ; 
'  '  Bond,  Serjt.,  shewed  cause,  and  contended  the  words  '*tobt 
"  paid  eijualiy  made  Dobey  and  Bethell  joint-tenants,  and  not 
tenants  in  common.  This  construction  would  be  put  on  the 
like  words  in  a  deed ;  and  if  words  of  grant  be  thus  construed, 
so  also  ought  words  of  render.  Although  in  wills  and  deeds  of 
conveyance  under  the  statute  of  uses,  these  words  would  make 
a  tenancy  in  common,  yet  in  deeds  at  common  law,  they  make 
a  joint-tenancy.    1  Salk,  390.    Wardw.  Everard, 

Watson^  Serjt,  for  the  Plaintiff,  argued  that  ns  the  money  v» 
■greed  to  be  paid  "out  o^  the  private  cash"  oi  Dobey  and  B^hdl, 
it  was  to  be  paid  by  them  separately,  and  not  out  of  the  joint 
stock.  There  could  be  no  joint  private  cash.  The  expressioo 
'*  to  he  paid  eqttalli/',  could  only  mean  that  each  should  pay  a 
moiety  of  85/.  and  the  words  "  private  cash"  shew  that  thej 
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Skutt  against  Woodward,  Executrix  of  Woodward.     ^^^ 

M(u/  85th. 

^I^O  this  action  which  was  brought  in  Michaelmas ^erm  1786,  Wherein* 
for  money  had  and  received  by  the  testator,  the  Defendant  cxwuu)r*of 
pleaded,  ?  ^'™«' 

*  ,  judgment 

1.  The  general  issue.    2.  Plene  administraviU    S.  That  one  recovered, 
Catharine  Simmons  in  that  time  recovered  judgment  against  her  J^^'^^i, 
as  executrix  for  six  pounds,  and  plene  administravit  except  605.  >tated  than 
which  were  not  sufficient  to  satisfy  that  judgment,  &c.  mentm 

Replication.    Issue  joined  on  the  1st  plea.   As  to  the  2d  and  J^y^"^*  »^ 
last  pleas,  inasmuch  as  the  Plaintiff  cannot  deny  the  several  pear  that  a 
matters  therein  contained,  and  inasmuch  as  the  Defendant  hath  SaTrecovc^ 
not  in  and  by  her  said  last  mentioned  pleas,  8cc.  denied  the  ac-  ^  ^« 
tion  of  the  Plaintiff,  &c.  the  said  Plaintiff  prays  judgment  of  permit  the 
assets,  which  after  satisfying  the  said  judgment,  shall  come  to  ^^^^i 
the  hands  of  the  Defendants,  &c.  therefore  it  is  considered,  &c.  record,  by 
But  bcifause  it  is  unknown  what  damages,  &c.  and  because  it  |!|^  J^  ^^ 
is  convenient  and  necessary,  that  there  should  be  but  one  taxa*  ^^  P^ 

though  die 

tion  of  damages  in  this  behalf,  therefore  let  such  taxation  be  application 
staid  until  the  trial  of  the  issue  above  joined  between  the  par-  ^"fJJ?*** 
ties  aforesaid,  &c.     Verdict  for  the  Plaintiff,  72/.  damages  and  amendment 
'405.  costs,  and  25/.  105.  increased  costs,  which  damages  in  the  siderable 
whole  amount  to  99/- 105.  Judgment  of  assets  quando  acciderint^  time(«.^. 

near  tores 

after  satisfying  the  aforesaid  judgment  in  form  aforesaid  re-  years)  after 
covered;  and  if  the  said  Defendant  hath  not  so  much  in  her  hMtewi'* 
hands  to  be  administered,   the  aforesaid  405.  and  25/.   ]05.  made  up: 
amounting  together  to  the  sum  of  2lL  105.  to  be  levied  x)f  the  l^such^caM 
proper  goods  and  chattels  of  the  said  Defendant,  and  the  said  ^^  *^ 
Defendant  in  mercy,  &c  reply  per 

In  this  term,  a  rule  was  obtained  to  shew  cause  why,  upon  fi*^**^^^^ 
payment  of.costs,  the  Defendant  should  not  have  leave  to  amend 
the  record  by  inserting  in  the  3d  plea,  '*  two  hundred  and  four 
*^  jjounds**  instead  of  *^  six  pounds^*  i  affidavits  having  been  pre- 
viously filed,  of  Catharine  Simmons^  the  Defendant,  and  her 
present  attorney,  stating  that  the  former  judgment,  was  in  fact 
for  198/.  155.  and  61.  costSy  that  by  mere  mistake  of  her  former 
attorney,  the  sum  of  198/.  155.  the  aniount  of  the  damages  re- 
covered, was  omitted  in  the  plea,  and  6/.  alone  stated,  which 
was  in  truth  only  the  sum  at  which  the  costs  were  taxed :  and 
that  it  appeared  from  a  search  in  the  office,  that  the  judgment 

was 
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was  entered  in  tlie  docket  book  for  igsl.  I5c.  by  confeBsion. 
There  were  also  affidavits  on  the  part  of  the  Plaintiff  tending 
to  induce  a  suspicion  that  the  judgment  was  obtained  by  collu- 
sion.. 

Adair,  Serjt.,  now  shewed  cause,  urging  that  it  would  afford 
a  dangerous  precedent,  it'  at  this  distance  of  time  a  record  r^- 
larly  made  up,  withbut  any  error  on  the  face  of  it,  should  be 
altered:  such  a  proceeding,  he  said,  would  tend  to  sbake  tbe 
credit  of  all  judgment  securities. 

The  Court  seemed  to  doubt  about  tbe  propriety  of  allowing 
the  amendment  proposed;  but  as  tbe  substantia)  justice  of  tbe 
case  was  in  favour  of  the  Defendant,  leave  was  given  to  her 
to  amend  the  plea,  and  to  the  Plaintiff  to  reply  perjraudem. 

On  these  terms  the  rule  was 

Made  absolute. 


tfo-^y.  Israel  against  Douglas  and  another. 

A.imjig\a-  fpHE  material  facts  of  this  case  were  as  follow, 
for  broker-  The  Defendants,  who  were  partners,  were  indebted  to 

!J^^  *■  one  Delvallc,  a  broker,  in  6*/.  9j.  for  brokerage,  and  DehaiU 
aformmtj  Was  indebted  to  the  Plaintiff  in  40/.  on  a  promissory  note.  Dd- 
»norfCT™  ^''^  afterwards  applied  to  the  Plaintiff,  to  lend  him  a  furth^ 


iht  lum  due  from  ji.  loB.tit  kxi 

irlly,  on  ■hich  C.  leodi  B.  >  fkrther 

■uin;  uid  the  order  ii  at- 

eepUdb*^.    On  the  refuul  »r  ^.  1 

■o  comply  wiUi  the  order,  C  miy  msi 

h»i  ud  recdved  igtioit  him  {a). 

(a]  [The  authority  of  this    cate      uhIch  the  demand  of  B.  tnMM  .1, 
though  recognued   by  Lard  Etten'      was  for  money  hod  and  received,  C 

I    H'il/iaint  V.  EiC'-e-ll,   1 4       cannot  rtoover   n^inst   A. 
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sum,  which  the  Plaintiff  refused  to  advance  without  security;      1789. 

whereupon  Delvalli  gave  him  an  order  on  the  DefendantSi  for     

the  sum  in  which  they  were  indebted  to  him  (Delvalle)  for  agaimt 
brokerage.  This  order  was  sent  by  the  Plaintiff  to  the  Defend-  ^o"<'^»- 
ants,  in  November  17879  with  a  request  that  they  would  ac- 
knowledge their  having  given  him  credit  for  it.  The  Defend- 
ant Douglas  answered,  that  they  would  pay  the  money  which 
they  owed  to  Delvallk  to  no  other  person  but  the  Plaintiff,  but 
objected  to  the  amount  of  the  sum  contained  in  the  order, 
which  they  desired  to  have  rectified.  Another  order  was  then 
sent  to  them,  which  Douglas  again  objected  to  do,  promising  at 
the  same  time  to  pay  the  Plaintiff  what  they  really  owed  to 
Delvall^^  and  requesting  an  order  to  pay  or  give  credit  to  the 
Plaintiff,  for  so  much  in  their  hands  as  was  in  fact  due  to  Del" 
utile.  An  order  in  this  forrn  was  accordingly  sent  them,  which 
they  accepted :  in  consequence  of  which)  the  Plaintiff  advanced 
70/.  to  Delvalle  s  who  afterwards  becoming  a  bankrupt,  the 
Defendants  refused  to  pay  the  money  to  the  Plaintiff  according 
to  the  order.  On  which  refusal  this  action  was  brought.  The  [  ^^  1 
declaration  contained  four  counts.  1.  Money  had  and  received* 
2.  Money  paid,  &c.  S.  Money  lent,  &c.  4.  An  account  stated. 
Verdict  for  the  Plaintiff;  which  on  a  former  day  Lawrence^ 
Seijt.,  contended,  was  not  supported  by  evidence  under  the 
form  of  action  which  the  Plaintiff  had  chosen,  and  therefore 
obtained  a  rule  to  shew  cause  why  it  should  not  be  set  aside^ 
and  a  new  trial  granted. 

On  this  day,  Mr.  Justice  Heath,  who  tried  the  cause,  statied 
the  evidence,  to  the  same  effect  as  above,  and  cited  the  case  of 
Fenner  v.  Mears,  HiL  19  Geo.  S.  C.  B.    2  Blac.  1269. 

Adairj  Serjt.,  shewed  cause,  arguing  that  as  substantial  jus- 
tice had  been  done,  the  Court  would  not  set  aside  the  verdict, 
and  favour  an  objection  drawn  from  the  strictness  summi  juris. 
The  case  oi Fenner  v.  Mears  must  decide  the  present;  there  is 
no  difference  between  them,  except  that  in  one  the  money  wsCi 
secured  by  bond,  in  the  other  it  was  a  book-debt.  That  was 
an  action  for  money  had  and  received.  But  clearly  the  verdict 
may  be  supported  on  the  count  on  the  iiisimul  computasseni. 
The  evidence  proved,  that  the  Defendants  agreed  to  pay  the 
balance  of  the  account  to  the  Plaintiff,  the  only  doubt  was,  as 
to  the  quantum  of  the  sum.     They  were  indebted  to  DelvaUH, 

and 
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1789.     and  promised  to  pay  the  debt  to  Israd.  This  promiBe  was  madi 

Z  on  a  good  cnnsideralion. 

^fo-ut  (Heath,  J.,  here  mentioned  t!ie  case  afMouldsdalev.  BirchaU, 

DoooLu.  g  2lac,  820,  and  observed  that  the  question  there  was,  whether 
an  uncertain  chose  in  action  could  be  assigned,  not  whether  the 
consideration  was  a  good  one.) 

But  whatever  might  be  the  effect  of  the  assignmeot  of  Del- 
values  debt  to  Itrael^  yet  the  Defendants  had  made  tbemtelm 
liable  by  an  express  promise,  in  consideration  of  money  ad' 
Tanced  by  Israel.  Tlie  case  therefore  stoixl  clear  of  the  origiml 
effect  of  an  assignment  of  a  cho^  in  action.  They  undertake  to 
pay  the  amount  of  unliquidated  damages ;  they  consent  to  a> 
count  with  the  Plaintiff  instead  oi  Delvalle,  the  count  therefore 
on  the  insivad  compttiassent  was  strictly  supported  by  evidencb 
There  was  also  evidence  of  money  paid  to  the  use  of  the  Defend- 
ants. Israel  ectually  advanced  money  to  Delvalli,  for  which 
the  debt  owing  by  the  Defendants  was  assigned  to  him :  thej 
were  therefore  discharged,  as  f<ir  ss  Delvalli  was  coocemed. 

Ijawrence,  Serjt.,  un  behalf  of  the  Defendants  contended,  thit 
as  the  original  debt  to  Delvalle  was  for  brokerage,  be  ought  to 
Z  MI  ]  have  brought  the  acUon  for  work  and  labour,  and  not  for  money 
bad  and  received.  If  so,  Israti  could  not  maintain  any  actiM 
which  Delvalli  himself  could  not.  In  the  case  of  Fenntr  t. 
Hears,  Cox  had  actually  paid  money  to  Mears,  there  was  there- 
fore good  evidence  of  money  bad  and  received  by  Kim.  Here 
there  was  no  money  paid  by  the  original  parties;  the  contract 
between  them  was  for  work  and  taboar :  if  DelvaUi  bad  ever 
paid  money  to  the  Defendaais,  it  would  be  a  different  caxe.  M 
to  the  count  on  ihe  insimul  compiitasstnt,  the  form  of  that  count 
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Lord  LotTGHBOROUGU. — Th^  point  made  at  tne  trial  was,  1789* 
that  the  Plaintiff*  had  misconceived  his  action.  Now  where  a  "^^^ 
party  has  not  the  substantial  justice  of  the  case  on  his  side,  the  affuntt 
Court  will  not  favour  any  action  which  he  may  bring.  But 
where  justice  is  clearly  with  him,  they  will,  if  possible,  allow 
him  to  maintain  the  action  he  has  brought;  because  the  only 
effect  of  a  refusal  would  be  to  make  him  adopt  another  form  of 
action.  In  the  present  case  it  is  admitted  that  tlie  Plaintiff*  has 
the  law  with  him  in  some  action.  But  it  has  been  argued  that 
Delvalle  ought  to  have  brought  the  action.  Yet  I  cannot  con- 
ceive>tllrhy  that  should  prevent  the  Plaintiff*  from  having  his  r^ 
niedy.  It  was  also  said,  that  Delvall^s  action  should  have  been 
for  work  and  labour.  But  to  admit  this,  we  must  strain  a  poin^ 
and  suppose  that  Delvalle  had  really  performed  work  and  la- 
bour for  the  Defendants.  For  in  general,  the  demand  which  a 
broker  has  upon  his  employer,  is  for  the  difference  of  money 
on  account  between  them  for  premiums,  &c. ;  so  that  if  he  were 
to  rest  sQlely  on  a  count  in  his  declaration  for  work  and  labour, 
without  the  common  money  coimts,  he  would  be  in  danger  of 
a  nonsuit*  It  was  farther  contended,  that  the  money  was  in 
point  of  fact  owing  by  the  Defendants  to  Delvalli^  that  their 
undertaking  was  to  him,  that  in  reality  no  money,  was  had  or 
received  by  them  to  the  use  of  the  Plaintiff*.  But  Delvalli  had  C  ^^  ] 
paid  for  premiums  on  account  of  the  Defendants,  nhich  created 
a  debt  from^them,  and  which  he  might  have  set  off*  against  any 
similar  demand  of  theirs  against  him.  This  debt  is,  with  the  con- 
sent of  the  parties,  assigned  to  the  Plaintiff*.  Douglas  has  due 
notice  of  it,  and  assents;  by  which  assent  be  becomes  with  his 
partner,  liable  to  the  Plaintiff*.  He  makes  no  objection  to  an 
order  from  Delvalli  to  pay  his  money  to  the  Plaintiff,  but  only 
to  the  amount  of  the  sum  to  be  paid.  He  insists  that  the  whok 
demanded  by  Delvalli  was  not  due,  and  therefore  requires  a 
looser  order,  on  the  faith  that  he  would  pay  the  balance  s  on 
his  failure  to  pay,  his  promise  attached,  so  as  to  make  the  De- 
fendants liable  to  an  action. 

Then  the  question  is,  whether,  When  Israel  brings  an  action 
in  his  own  name  against  the  Defendants,  this  shall  not  be  con* 
aidered  as  money  had  and  received  by  them  to  his  use  ?  Now, 
when  Douglas  had  admitted  the  money  to  be  due,  he  was  that 
moment  estopped,  as  it  were,  from  saying  that  it  was  not  due. 
I  also  think  the  action  might  be  maintained  on  the  account 

stated. 
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'  1789.     Btated.     Dclvalle  gives  an  order  to  pay  to  the  Plaiotiff  a  liqiu* 

^j  dated  balance :  the  only  dispute  is  concerning  the  ftmoam  of 

Bg/tbut     that  balance.     Douglas  saya  "  I  will  pny  you  according  to  the 

"*'"*■    Eum  which  fihalt  appear  to  be  due."  He  i»  here  again  estopped 

from  denying  the  effect  of  his  promise.     I  am  therefore  of  qM- 

nion  that  the  verdict  is  right,  and  ought  not  to  be  set  aside. 

Goi;ld,  J.— This  case  is  like  tliat  of  a  man  having  monej 

,  due  to  me  in  his  hands,  which  I  order  him  to  pay  to  another. 

Now  if  I  pay  money  lo  you  for  another  person,  it  is  money  hid 

and  received  by  you  to  liis  U8e(a).     But  where  is  the  real  and 

substantial  difference,  whether  I  in  fact  pay  money  to  ^d  fbr 

a  third  person,  or  whether  I  <;ive  you  an  onler  to  pay  so  pmdi 

money,  to  which  you  expressly  assent  ?    In  reas<m  and  souaid 

law,  it  is  money  had  anil  received  to  the  use  of  such  third  per- 

con.     If  my  debtor  tenders  me  money,  which  I  give  back  to 

bim,  and  tell  him  lo  pay  to  another,  be  then  in  point  of  fact  r^ 

ceives  money  tu  the  use  of  the  other.    But  is  there  any  real  dK 

ference  between  such  a  case  and  the  present?  As  to  the  sccodbC 

stated,  I  think  that  count  also,  all  the  circumstances  coon- 

dered,  comes  within  the  fair  compass  of  the  case ;  but  I  hm 

not  the  least  doubt  as  to  the  count  fur  money  had  and  received. 

Hea,th,  J. — I  think,  in  inercaniilt;  tiansnctions  of  this  sort, 

such  an  undertaking  may  be  couiitrued  lo  make  a  mau  li^e  for 

money  had  and  received. 

[  243  ]        Wilson,  J.— It  is  higlily  necessary  that  the  forms  of  action 

should  be  kept  distinct.     Courts  of  justice  have,  in  my  opinion, 

already  gone  quite  far  enough  in  extending  the  fuvourite  couni 

for  money  had  and    received.     But  I  know  of  no  case  whn« 

they  hflvc  gune  so  Fur  as  to  allow  that  count  to  bi 
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ceived  against  a  man  who  had  not  paid  him  for  a  suit  of  clothes.      1789* 
For  my  idea  is  that  where  no  money  has  been  actually  had  and     j^^^^ 
received,  no  action  for  money  had  and  received  can  be  sup-     agairut 
ported.     In  the  case  of  Fenner  v.   MearSy  money  was  in  fact 
received  by  the  Defendant;  there  the  action  might  clearly  be 
maintained.     So  here  it  would  have  been  proper  if  it  could  be 
shewn  that  money  was  received  by  Douglas  to  the  use  of  Del* 
valle. 

I  thought  it  necessary  to  say  thus  much  because  my  Brother 
Gouldf  whose  opinion  I  very  highly  respect,  and  whose  very 
dictum  would  at  all  times  make  me  doubtful  of  my  own  judg- 
ment, has  expressed  his  sentiments  decidedly  in  favour  of  this 
count  for  money  had  and  received.  I  do  not  indeed  mean  to 
say  positively  that  the  action  will  not  lie,  particularly  as  I  agree 
in  opinion  with  the  rest  of  the  Court  as  to  the  count  on  the  in* 
simul  computassent i  but  I  very  much  doubt  the  position,  which 
has  been  so  strongly  laid  down,  that  the  acknowledgment  of 
the  Defendant  Douglas^  of  the  money  being  due  to  Delvalle^ 
was  evidence  of  money  actually  had  and  received  by  him ;  for 
I  am  not  inclined  to  favour  an  implication  which  is  contrary  to 
fact. 

Rule  discharged. 


END   OF  EASTER  TERM. 
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ARGUED  AND  DETERMINED  lygg, 

IN  THE 

Court  of  COMMON  PLEAS, 


IN 


Trinity  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  Geokgf.  III. 


_^'^"'    'F 


i-LiNs  and  Another  against  Morgan  and  Another.     Saturday^  . 

June  \9th4 

Michaelmas  Term  last  an  action  of  trespass  was  brought  Where  in 
j^ainst  the  Defendants,  as  officers  of  the  excise,  for  seizing  a  J^Jngt^^of- 
tity  of  tea  and  other  goods  not  exciscable,  of  the  Plaintiff*;  ficersof  the 

excise  top 

ions  to  which,  a  month's  notice  had  been  given  them  pur*  seizing 
t  to  the  statute  23  Geo.  3.  c.  70.  5.  SO.    They  made  no  ten-  §**°^»  ^^ 

"^  do  not  ten- 

^f  amends  before  tlie  action  was  brought,   but   pleaded  dcramendi 
general   issue,  and  paid  16/.  into  court  as  allowed  by  the  brough*^Uit 
section  of  the  statute.     Mr.  Baron  Perryn^  who  tried  the  py  »noncy 
i  at  the  last  Assizes  at  Readings  left  it  to  the  jury  to  con-  and  after- 
-whether  this  sum  was  sufficient  for  the  damaires  of  the  ^"^»  ^*|'I 

o  a  verdict  (the 

itiiF,  and  if  so,  they  should  find  a  verdict  for  the  Defend-  jury  finding 
;    which  they  accordingly  did.  J^tdb^i^ 

n  taxing  costs,  the  prothonotary  allowed  treble  costs  to  the  sufficient) 
^ndants,  but  did  not  sign  the  allocatur^  leaving  it  to  the  titled  on/^io 
ntiffij  to  apply  to  the  Court  if  they  thought  proper  for  a  u^2b?' 
on  him  lo  review  his  taxation.  stat.2SGr0o. 

.  rule  was  accordingly  granted  in  the  last  term  to  shew  cause  q.  Whether 
the  taxation  should  not  be  reviewed  by  one  of  the  protho-  th^areend- 

"^  *  tied  to  treble 

iries,  and  why  the  costs  should  not  be  considered  and  taxed  costs  under 
ingle  instead  of  treble.  fjf^' 

igainst  this  rule  Runnington^  Serjt.,  now  shewed  cause;  he  statute^  if 
tended  that  by  the  34th  section  of  the  stat.  23  Geo.  3.  c.  70.  Itnend!?*' 
Defendants  were  entitled  to  treble  costs.     The  only  doubt    [  245  ] 
on  the  33d  section,  but  that  was  explained  by  the  34th. 
hckelly  Serjt.,  for  the  Plaintiff,  argued  that  by  the  33d  sec- 
I,  where  the  Defendants  had  neglected  to  tender  amends  be- 

s  2  fore 
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fore  notion  brought,  they  were  emibled  to  pay  money  inlo  court 
nt  any  time  before  issue  joined,  whereupon  such  proceedings, 
orders  nnil  judgments  should  be  had  and  made  in  and  by  such 
court  as  in  other  actions  where  the  Defendant  is  allowed  to  p>j 
money  into  conrt.  Here  the  Defendants  had  not  tendereil 
amends  before  action  brought.  They  were  therefore  to  be  con- 
sidered as  nny  other  Defendants  who  had  paid  money  into  court, 
find  the  remedy  was  not  to  be  enlarged  beyond  the  case. 

The  Court  snid  that  it  seemed,  on  the  true  construction  of 
the  statute,  th:it  where  the  excise  officers  were  originally  in  tbe 
wrong  (as  was  admitted  here  by  paying  money  into  court),  unlm 
they  tendered  amends  in  time,  namely,  before  action  brought, 
they  were  not  entitled  to  treble  costs ;  and  as  there  was  no  tender 
of  amends  in  this  case,  they  ought  not  to  have  more  than  single 
costs. 

But  the  Court  also  said  that  though  at  all  events  the  oflicen 
of  the  excise  had  no  right  to  treble  costs  under  this  statute  witb- 
out  having,  tendered  amends,  yet  whether  tlie  tender  of  ameodi 
could  give  them  that  right,  was  a  question  not  involveil  in  tbt 
present  decision,  and  which  it  would  be  time  enough  to  deter- 
mine when  it  actually  arose. 

Rule  absolute  without  costs. 


saim-dmf,  HoBsoN  and  Another  against  Campbell. 

JtiTU  13th.  ° 

AbonJ  tru  O^  "  mtition  o^  Booke,  Serjt.,  a  rule  was  granted  in  ibelait 
fSXr'^"  '*"^'"'  '"  *''^^  c^a^e  why  a  common  appearance  should  ool 

'     "  "     '   It,  and  the  bail-bond  given  up  to  be 


Campull. 
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*^  Maclean^  and  the  said  Alexander  Campbell;  tlie  first  of  which  1789. 
said  bonds  bears  date  the  17th  day  oi  July  1776,  and  in  the  JJ^^^ 
penalsum  of  12104/.  the  second,  the  23d  of  September  1776,  jtgainst 
in  the  penal  sum  of  6104/.  and  the  third,  the  23d  of  Septem- 
"  ber  1776,  in  the  penal  sum  of  6000/. 

**  That  at  the  foot  of  the  said  bond,  dated  the  17th  of  Jtdi/f 
**  1776,  is  the  following  condition,  or  to  the  effect  thereof. 

"  Whereas  the  above  bounclcn  Sir  JiTW^5  Coc/iriMrw  hath  dc- 
**  livered  lo  the  above  named  Andreio  French  and  Daniel  Hob- 
**  soUy  for  value  received,  a  certain  set  of  bills  of  exchange, 
"  four  in  the  set,  bearing  even  date  herewith,  drawn  by  the  said 
**  Sir  James  Cockbum  on  Lieutenant  Colonel  Cockburn,  in 
**  Sombat/y  in  the  East  Indies^  for  12,10i/.  and  one  third  star 
**  pagodasj  payable  at  60  dai/s  sights  to  the  order  of  the  said 
**  Douglas  and  Cockbum^  and  by  them  indorsed,  as  also  by  the 
*'  said  Laucfilan  Maclean^  Alexander  Campbell^  a  true  copy  of 
•*  which  said  set  of  bills  of  exchange  is  hereunder  written. 

"  The  condition  of  the  above  written  obligation  is  such,  that 
*^  if  the  said  set  of  bills  of  exchange,  or  any  of  them,  shall  be 
**  duly  paid  at  Bombay  aforesaid,  according  to  the  true  mean- 
**  ing  thereof,  or  if  the  said  set  of  bills  of  exchange  or  any  of 
"  them  shall  be  returned  and  comeback  to  England^  duly^o- 
**  tested  for  want  of  payment,  (no  one  of  them  having  been  ac- 
**  quitted  as  aforesaid,)  and  the  said  Sir  James  Cockbum, 
**  Henry  Douglas,  Lauchlan  Maclean,  and  Alexander  Campbell, 
**  any  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
•*  tors,  or  administrators,  shall  and  do  well  and  truly  pay  or 
*'  cause  to  be  paid  unto  the  said  Andrew  French  and  Daniel 
•*  Hobson,  their  executors,  administrators  or  assigns,  within 
**  SO  days  next  after  any  of  the  said  set  of  bills  of  exchange 
•*  returned  with  protest  didy  made  for  xvant  of  payment  thereof, 
(no  one  of  them  having  been  acquitted  as  aforesaid,)  shall  be 
produced,  or  legal  notice  thereof  given  to  the  said  Sir  James 
Cockburn,  Hetuy  Douglas,  Lauchlan  Maclean,  and  Alex- 
••  ander  Campbell,  or  any  of  them,  their,  any  or  either  of  their 
**  heirs,  executors,  or  administrators,  the  full  amount  of  such 
^  bills  of  exchange  as  shall  be  so  returned,  at  and  after  the  rate 
**  of  lOs.  sterling  per  pagoda ;  then  the  above  written  obliga- 
"  tion  to  be  void,  else  to  be  and  remain  in  full  force  and 
"  virtue." 

The 


4i 
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17f}9.         The  conditions  annexed  to  the  other  bonds  nere  to  the  tamo 

H^^     effect. 

ai:miut  *  Tlie  Deponent  then  proceeds  to  state, 

r  '*'^•i^\  "  '^''"''  """s  of  tl's  said  bills  of  exchange  were  to  his  kntm- 
"  ledge  or  belief  paid,  either  at  Fort  St.  George,  Bombay,  or. 
"  elsewhere  in  India,  in  the  conditions  of  the  said  respective 
"  bonds  name<l,  but  that  such  bills  were  respectively  protested 
"  in  India  for  non  acceptance,  and  that  the  same  are  naiB  m- 
"  paid,  &c." 

In  tlie  last  term,  Adair,  Le  Blanc,  and  Lawrence,  Setjts., 
shewed  cause,  contending  that  on  the  face  of  the  aflidavit  which 
was  sufficiently  certain  there  was  nn  ground  for  the  application. 
The  Deponent  swears  positively  in  the  beginning  of  the  affi- 
davit, that  the  Defendant  is  indebted  to  him  oud  the  other 
Plaintiffin  a  snm  cerbiin,  on  three  bonds  which  made  the  cause 
of  action.  This  is  a  substantive  independent  sentence,  and  if 
it  stood  by  itself  would  be  clearly  sufficient.  The  afBdavit  then 
goes  on  to  state  how  (he  cause  of  action  arose ;  but  as  this  wis 
not  necessary,  it  was  surplusage,  and  surplusage  shall  not 
vitiate. 

This  case  differs  from  that  of  the  cause  of  action  being  insuf- 
iiciently  stated,  as  in  the  case  of  Mackenzie  v.  3Sactetaie{d), 
Where  the  cause  of  action  Is  a  bond,  it  is  not  necessary  to  look 
to  the  condition,  in  makiug  an  affidavit  to  hold  to  bail.  If  it 
were  a  single  bond,  it  must  necessarily  be  sufficient  to  hold  U 
bail.  The  condition  can  only  be  taken  advantage  of  by  Ofir 
and  pleading.  The  Plaintiff  was  not  obliged  to  set  it  out.  But 
it  even  appears  from  the  condition  as  stated,  that  the  bonds 
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Bench  {a\  that  non-acceptance  gives  a  right  of  action  against      ]  789* 
the  drawer  of  a  bill  without  waiting  for  the  day  of  payment.  Z 

RooJce  and  Bond^  Serjts.,  contra.  An  affidavit  to  hold  to  against 
bail  is  insufficient,  if  it  be  conceived  in  terms  of  reference.  ^^'"^^ 
2  Stra.  1157. — 1  Term  Rep.  B,  R.  71 6.  Here  the  conditions 
of  the  several  bonds  Were  referred  to,  and  yet  the  Deponent 
does  not  afterwards  shew  that  those  conditions  were  not  com- 
plied with.  By  the  conditions,  the  bills  were  to  be  returned  [  248  ] 
protested  for  non-payment,  but  the  affidavit  states  only  that 
they  were  protested  in  India  for  non-acceptance,  and  are  now 
unpaid  ;  and  this  but  on  the  knowledge  or  belief  of  the  Plain- 
tiff. But  in  2  Stra.  1226.  ^<  belief"  was  holden  not  sufficient 
In  transactions  of  this  kind  in  India^  where  bills  are  drawn  pay- 
able a  great  length  of  time  after  sight,  effiscts  are  frequently 
sent  to  the  hands  of  the  drawee  during  that  time.  The  bonds 
were  therefore  designed  to  guard  against  the  non-payment  of 
the  bills,  and  not  merely  their  non-acceptance.  The  condi- 
tions accordingly  were  that  they  should  be  returned  protested 
for  non-payment.  There  are  no  merits  therefore  disclosed  on 
the  affidavits.  Neither  is  there  at  the  conclusion  a  positive 
allegation  of  a  debt  being  owing.  It  is  stated  that  to  the  know- 
ledge or  belief  of  the  Deponent  the  bills  were  not  paid :  but 
this  might  be  true,  and  still  no  debt  arise,  as  the  laches  of  the  ' 
holder  might  discharge  the  drawee  after  a  certain  period. 
Though  the  former  part  of  the  affidavit  were  sufficiently  positive 
if.it  were  unconnected  with  the  latter ;  yet  by  being  so  connect- 
ed, it  becomes  uncertain  and  defective.  A  general  affidavit  of 
debt,  referring  to  special  causes  of  the  debt,  which  are  insuf- 
ficient, is  vitiated  by  such  reference.  So  where  a  man  says  to 
another  "  you  are  a  thief  ",yor  you  have  stolen  such  a  thing  (6),' 
the  stealing  of  which  is  not  a  felony,  the  words  are  not  action^ 
able,  because  the  reason  \^  given  for  calling  the  person  a  thief, 
but  which  is  not  sufficient  to  support  the  allegation.  The  act 
of  parliament  which  requires  the  cause  of  action  to  be  explicitly 
stated,  was  made  for  the  protection  of  the  liberty  of  the  sub- 
ject, and  is  strictly  to  be  observed. 

Cur.  advis.  vtdl. 

On  a  subsequent  day  in  the  last  term.  Lord  Loughborough 
said,  that  the  Court  felt  no  difficulty  in  declaring  their  opinion 

(a)  Dougl.  S5,  last  Edition,  Buller  N.  P.  269. 
(*)  Cro.  Jac.  114.    Buller's  N.  P.  5. 

on 
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17S9.     on  one  part  of  the  case,  namely,  tbat  the  affidavit  was  suS- 
^^^     cipDtty  positive  as  far  as  it  stated  the  knowledj^e  or  belief  of  tbe 
againtt      Deponent  that  tlie  bills  were  unpaid  ;  there  being  aiithoritiei 
enough  to  prove  tbat  a  more  positive  statement  waa  not  requir- 
ed, where,  from  the  nature  of  the  question,  the  party  could 
only  have  a  ground  of  belief,  and  could  not  make  a  direct 
assertion.     But  here  the  conditions  of  the  bonds  being  set  out, 
it  appeared  that  the  affidavit  introduced   another   term  into 
them,  namely,  that  of  the  bills  being  returned  protested  for 
Don-acceptance,  which  was  material*,  and  rendered  the  affidavit 
[  849  ]    bad.     But  his  Lordship  said,  that  tbe  Plaintiffs  might  be  per- 
mitted  to  file  a  supplemental  affidavit,  if  they  chose  it,  accord- 
ing  to  the  practice  of  this  Court. 

On  this  day  the  counsel  for  the  Defendant  stated  that  Uie 
Raintiffs  had  been  apprized  of  the  opinion  of  tbe  Court,  de- 
livered as  above,  but  that  they  had  no  intention  to  file  a  sup- 
plemental affidavit.     Therefore 

The  rule  was  made  absolute. 


j'"^*  M'QuiLLiN  against  Cox. 

^rm^"'  T^HIS  was  an  action  of  debt  on  simple  contract.     The  decla- 

•impiecoa-  FatiOQ,  after  reciting  that  the  Defendant  was  summoned 

ckntionu'  to  answer  the  Plaintiff  in  a  plea  that  he  rCTirfffT  (o  Aiwj  500/.,  4^ 

goadihough  contained  five  counts.     1st.  That  the  Defendant  was  indebted 

th^veral''  to  the  Plaintiff  in    100^.  for  goods  sold  and   delivered,    ed. 

couDua/m  iqo/.  00  a  quantum  meruit.      Sd.   100/.  on  a  mutuatvs.    4th. 

mm  Uian  to.  ■       ■  > 

50/.  for  money  had  and  received.     Ath.  100/.  on  an  account 
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Special  demurrer,  '^  for  that  the  ssld  Join  by  his  declare-      1789^ 
•*  tion  hath  demanded  of  the  said  JameSf  to  render  to  him  the  j^^       • 
"  said  Jokn^  5002.,  and  yet  the  several  suras  of  money,  claim*     agahut 
'*  ed  to  be  due  and  owing  to  the  said  John  by  the  said  JameSt  ^ 

*^  upon  the  several  counts  of  the  said  declaration,  do  not 
'*  amount  in  the  whole  to  500/.  so  demanded  by  the  said  decla- 
*<  ration,  but  only  to  the  sum  of  450/.,  and  for  that  it  does  not 
'<  appear,  from  or  by  the  said  declaration,  that  the  said  John 
**  hath  any  pretence  or  ground  in  law,  whereby  to  demand  the 
"  said  sum  of  500/.  &c." 

Bond,  Serjt.,  in  support  of  the  demurrer.  The  action  of 
debt  was  originally  brought  on  simple  contracts,  but  gradually 
gave  way  to  assumpsit^  partly  because  the  Defendant  might 
wage  his  law,  and  partly  because  it  was  necessary  that  the 
specific  sum  demanded  should  be  recovered.  But  the  nature 
of  the  action  remains  the  same,  and  the  Plaintiff  must  state  in 
his  count  the  same  sum  as  was  demanded  by  the  writ,  or  shevr  [  250  ] 
some  act  done  by  which  the  whole  is  not  due,  as  demanded. 
In  the  present  case  there  appeared,  on  the  face  of  the  declara- 
tion, to  be  50/.  short  of  the  original  demand,  and  which  was 
unaccounted  for.  Even  supposing  that  the  Plaintiff  may  re- 
cover a  verdict  for  a  less  sum  than  he  demands,  yet  this  ques' 
tion  arises  on  a  special  demurrer,  on  account  of  the  declaration 
being  contrary  to  the  rules  of  law,  and  is  not  affected  by  the 
sum  which  a  jury  may  give  in  a  subsequent  stage  of  the  pro- 
ceedings. Moore  298.  Smith  v.  Vowe. —  Yeiv.  5.  Crompton  v. 
Smith. — 2  Lev,  4. 

Marshall^  Serjt.,  on  behalf  of  the  Plaintiff,  contended  that  the 
only  grounds  of  the  demurrer  must  be,  either  a  mis-recital  of 
the  writ,  or  a  variance  between  the  writ  and  the  declaration. 

If  it  be  taken  to  be  a  mis-recital,  it  does  not  vitiate,  because 
upon  oyer  the  writ  would  appear  to  support  the  declaration. 
^  SalL  701.  But  it  has  been  holden  that  the  recital  is  unneces- 
sary, 2  Keb,  544.     It  has  been  also  holden  that  the  recital  of  a 
writ  cannot  be  argued  from,  but  the  writ  itself  must  be  brought 
before  the  Court  upon  cn/er.     1  Sir.  225.     This  court  held  in  a 
late  case  on  special  demurrer,  that  a  mis-recital  by  stating  the 
Defendant  to  have  been  attached  instead  of  summoned,  did  not 
vitiate  the  declaration.       Barnard  v.  Moss^  C.  B.  Hil   1788. 
la  vvhich  case  that  of  ]Yarren  v.  Ward  was  cited,  C.  B.  Tr.  1787. 
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1789.     where  ibis  Court  held,  that  as  the  recital  of  the  wnt  was  ud- 

— necessary,  uoobjectioD  could  be  made  to  a  mis-recital  of  it 

iftunuf  But  if  this  should  be  considered  as  a  variance,  and  not  a  mis- 

^^  recital,  yet  it  is  such  a  variance  as  is  not  material.  The  amonnt 
of  the  sums  specified  by  the  different  counts  ought  certainly  not 
to  exceed  the  sum  demanded  in  the  writ:  because  the  original 
writ  issuing  out  of  Chancery,  is  the  ground  and  foundation  of 
the  proceedings  of  that  Court  into  which  it  is  returnable ;  and 
such  proceedings  ought  to  be  conformable  to  the  authority 
given ;   at  least  the  authority  ought  not  to  be  exceeded. 

But  no  such  objection  can  be  made  against  declaring  for  lest 
than  the  writ  demands.  Comb.  260. — Lilt.  s.  67. — Co.  liU. 
B4  b. — Moore  862. — H(A.  38.  If  the  severol  sums  mentioned  in 
the  declaration  amount  to  more  than  the  sum  in  the  writ,  it  a 
a  matter  of  abatement.  In  the  case  oi  Crumpton  \.  Smith,  Ydv.S. 
more  was  demanded  in  the  declaration  than  was  warranted  b; 
the  writ:  but  that  case  shews  that  where  less  is  demanded,  the 
Court  may  give  judgment  for  that  sum.  Another  distinctioi] 
which  the  courts  have  adopted  is,  that  when  the  acticHi  i« 
[  S51  j  grounded  on  a  record,  specialty,  or  statutcgiving  a  sum  certaiii,as 
a  penalty,  the  precise  sum  must  he  set  forth  in  the  count  confono- 
able  to  the  writ,  because  there  ought  not  to  be  a  variance  fhHD 
the  record,  specialty,  or  statute,  on  which  the  action  is  brought 
3  Mod.  41 .  But  where  tlic  action  is  founded  on  a  contract  or 
8  statute  which  ^ves  no  certain  penalty,  a  variance  is  not  nu- 
terial,  l>ecause  the  PlainlifT  does  not  recover  according  to  hisde- 
mand,  but  according  to  the  verdict  of  the  jury.  Cro.  Jae.  196. 
498. 629.  But  supposing  this  to  be  a  material  variance  betwtai 


Cox. 
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specified  to  be  due.  E^h  count  mentioned  the  ^*  residue  of  the     1789^ 
*^  500/. above demanded'^andthebreachstatedthattbedefendant  ^rz * 

M'QoiLuv 

*'  had  not  rendered  the  said  sum  of  500/.  above  demanded",     agamtt 
The  cases  cited  from  Moore  and  Hobart^  only  shew  that  in  an 
action  of  waste  the  count  may  contain  less  than  the  writ,  but  do 
not  affect  an  action  of  debt,  in  which  the  strictness  of  the  ancient 
rule  ought  to  be  preserved. 

The  Court  were  clearly  of  opinion  that  the  demurrer  could 
not  be  maintained,  because  the  Plaintiff  might,  in  an  action  of 
debt  on  a  simple  contract,  prove  and  recover  a  less  sum  than  he 
demanded  in  the  writ. 

Judgment  for  the  Plaintiff. 


Gehegan  against  Harper.  scuwdi^, 

°  June  I9tk. 


^l^HE  Defendant  being  in  the  custody  of  the  warden  of  the  ^.^'^^^ 

I^et  at  the  suit  of  the  Plaintiff,  and  an  appearance  being  verad 
regularly   entered,  obtained   a  supersedeas   on  account  of  the  !§^^',4 
Plaintiff's  not  having  declared  in  time.     After  this  the  Plaintiff  »«c*»»  *ftof 
delivered  a  declaration  ag^nst  him  as  a  prisoner,  and  on  judg-  tainedam- 
ment  *  by  default,  proceeded  to  execute  a  writ  of  inquiry.  Upon  P^'y^'^^^ 

J  .  ^       -^  *^         u  irregular. 

which  a  rule  was  granted  in  the  last  term  to  shew  cause  why  all  But  he  can- 
proceedings  subsequent  to  the  writ  of  supersedeas  should  not  be  mtage  of 

set  aside.  kri*"3L. 

Roolce^  Serjt.,  in  shewing  cause  against  the  rule,  allowed  that  he  apidy  to 
the  proceedings  were  irregular,  but  contended  that   the  De-  ?*^'*"* 
fondant  was  not  in  this  instance  intitled  to  relief,  as  it  appeared  p^^^o  i 
that  he  was  superseded  on  the  12th  of  Aprils  had  notice  of  in-  ^ 
terlocutory  judgment  early  in  May^  but  did  not  make  application 
to  the  Court  before  the  middle  of  that  month.     This  delay  was 
merely  for  the  purpose  of  causing  unnecessary  expence  to  the 
Plaintiff,  and  was  a  waiver  of  the  advantage  which  might  other- 
wise betaken  of  the  irregularity.    1  Barnes  l62.  2  Barnes  211. 

Runningion^  Serjt,  in  support  of  the  rule  said,  that  the  De- 
fendant had  applied  to  the  Court  in  due  time;  that  the  next  step 
of  which  he  was  bound  to  take  notice  after  the  delivery  of  the 
declaration,  was  the  writ  of  inquiry. 

But  the  Court  said,  that  the  Defendant  could  not  take  ad« 

vantage 
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l7Bd'     ''ontBge  of  the  irregalarit}',  unless  he  applied  in  due  time;  and 

here  he  had  made  an  unnecessary  delay. 

a^iinit  Rule  discharged. 

HAAnK.         GtouLD,  J.,  referred  to  the   case    of   HuUkins  v.  Kenrick, 
2  Burr.  lOtS. 


Rashleigh  against  Salmon. 


'  feudant  suffered  judgment  to  go  by  debult.  In  the  lait 
inicdonon  (gj^,,  Xjomcnce,  Serit,  moved  for  a  rule  to  shew  cause  whv  it 
notcibe  BDould  Dot  be  referred  to  one  of  the  prothonotaries  to  ascertain 
fait  to  lU^  thedamages  and  costs,  and  calculate  interest  on  the  note  without 

protknno-      g  writ  of  inquiry.     On  behalf  of  the  motion  he  cited  Bayleu'i 
taivtoucer-  j   j 

uiiUie         Treatise  {b).Ql.   9.  Saund.  \06.  (c)-  I>ougl.S\5.   SfVils.61, 
j^^'^i^  A  rule  to  shew  cause  was  accordingly  granted,  which  ou  this 

ud  cdcu-     day  was  made  absolute,  no  cause  being  shewn.    - 

""w'-'            WtVide  Andrew!  v.  Blake,  pod.  ieff v.  JWfl«onmc,ST.R.  87.Seealii> 

J     /r       **^-  -'-"W"""  V,   Ferm,jiott.   541.  1  Chitty's  Rep.  62I./n/    S  SuukL 

Vn  (OJ.       Goaid  V.  HmHmertley,  4  Taunt.  H8.  107.  107  a.  notes.  5ih  Edit.) 

But  Bnilenillnotbegranted  tocom-  {b)  On  thelawof  bilUofexduiige, 

pate  vhat  i*  due  upon  a  bill  of  ex-  csih  bills,  and  pramisKiiyiiotealTtS. 

change  for  foreign   money.     Maun-  (c)  Last  Ed. 


'  Hays  and  Another  against  Bbyant. 

'plEBT   on.  bond   dated  Jamuiry  16,  1782,  in  the  peoai^ 
of  50/.  brought  by  tlie  surviving  chuicliwarden  and  o--^ 
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Non  est  factum.     2.  Non  damnificatu  1789. 

Replication,  issue  on  the  first  plea.    To  the  second,  that  Eliza"      "j^j 
beth  Winch  was  delivered  of  two  children,  and  that  neitlier  the  andAnoth^ 
Defendant  nor  any  person  in  his  behalf  provided  any  food  or    ^f^]i,. 
nourishment  for  them :   by  reason  whereof  the  inhabitants,  &c. 
of  Ridgwellf  lest  the  children  should  perish  for  want  of  neces- 
sary food  and  nourishment  were  forced  and  obliged  to  expend, 
and  did  necessarily  expend  3/.  in  providing,  &c*  and  sp  were 
damnified,  &c. 

Rejoinder,  That  nojustic<?s  order  was  ever  made  upon  the  in^ 
habitants^  Sfc.  of  Ridgwell,  for  the  maintenance  and  bringing 
up  of  the  said  children^  or  for  the  payment  or  allowance  of  the 
money^i  Sfc.  and  so  if  they  did  expend,  &c*  it  was  of  their 
own  voluntary  act  and  wrong,  and  if  they  were  damnified,  it 
was  of  their  own  act  and  wrong,  &c.  (a). 

Sur-rejoinder,  that  they  were  damnified  on  account  of  the 
maintenance  and  bringing  up  of  the  said  children,  within  the 
true  intent  and  meaning  of  the  condition  of  the  bond,  &c  and 
not  by  their  own  voluntary  act  and  wrong:   on  which  issue  was  . 
joined. 

It  was  proved  at  the  trial,  that  the  Defendant  had  agreed 
to  pay  9,s,  6d.  per  week  for  the  maintenance  of  the  children, 
and  in  fact  paid  it  up  to  Michaelmas  ITS??  and  then  refused  to 
pay  any  farther,  alleging  that  the  sum  was  too  great.  The 
counsel  for  the  Defendant  objected,  that  the  Plaintifis  or  pa- 
rishioners were  not  obliged  to  maintain  the  children,  without  a 
justice's  order  for  that  purpose.  But  Mr.  Justice  Wilson  who 
tried  the  cause  over-ruled  the  objection,  and  a  verdict  was  found 
for  the  Plaintifis. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered ;  Bond,  Serjt.,  re- 
peated the  objection  which  he  made  at  the  trial ;  and  c;ted  the    [  254t  ] 
case  of  Simpson  v.  Johnson,  Dougl.  7. 

Cockell,  Scrjt.,  was  going  to  shew  cause,  but  was  stopped  by 
the  Court,  who  held  clearly  that  an  order  of  justices  was  not 
necessary  to  make  the  ofiicers  of  the  parish  liable  to  do  what 
they  were  otherwise  under  a  legal  obligation  of  doing,  namely} 
to  provide  necessaries  for  the  children,  and  therefore 

Discharged  the  rule. 

(a)  [This  rejoinder  is  a  departure  from  the  plea,  and  demurrable,  see  s 
Saiind.  84  a.(ii.}  5th  Edit.] 

BOONK 
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jj^T",  Boone  against  Eyhe. 

'.^'^^^  T^HE  PlaimifTB  attorney,  in  tliis  cause,  added  the  limiliter  to 
hiThig  add-  the  end  of  his  replication,  and  delivered  tbe  issue  with  no- 

SOt  to  the  t''^  °^  ^^^^  '<^  ^^  Defendant's  attorney,  who  received  it,  but  did 
"^Srf™"  °°'  P*y  ^^^  issue  money.  In  consequence  of  which,  the  Plain- 
ed the  iuuc  tiff's  attorney  signed  judgment  without  giving  rule  to  rejoin., 
fenduiLvbci  ^  '^"'^  "°^  obtained  to  shew  cause  why  the  judgment  and  all 
Mcepuiibut  tbe  subsequent  proceedings  should  not  be  set  aside  for  irregn- 
ihei«iema-  larity,  on  the  ground  that  a  rule  to  rejoin  ought  to  have  been 
wy-judg-     given. 

^sDcdbythe  '  Against  which  Lawrence,  Serjt.,  shewed  cause,  contending 
^towrir-  that  by  the  practice  of  the  Court,  the  Plaintiff  was  at  liber^to 
i^anifa  to  sign  judgment  without  giving  a  rule  to  rejoin,  where  tbe  De- 
'**"'"        fendant  had  accepted  the  issue,  and  not  paid  for  it. 

Bmrningtoity  Seijt.,  in  support  of  the  rule,  cited  Impels  New 
■Instructor  Clericalis{b)  of  this  Court,  292,  to  shew  that  a  rule 
to  rejoin  was  necesGary.     But 

The  Court  (after  consulting  the  protlionotary,  who  said  that 
the  practice  was,  not  to  give  a  rule  to  rejoin  where  the  Defend* 
ant  had  received  the  issue  with  tbe  similiter  added  by  the  Plain- 
tiff, and  not  struck  it  out] 

Discharged  the  rule  wiih  costs. 

(a]  [Butb;ruleif.35.  G.  3.  (port.  coiU  in  the  <»use.  So  judgment  on- 

voI.ii.p.SSG,  ll}os.&Pul.  S9S(i))no  not  be  signed  for  refusing  to  pa; foe 

judgment  ihaltbe  signed  for  non-psy-  halfof  the  paper  booki  deliToedtd 

meat  of  the  iasue-money,  but  it  ui^l  the  judge.  FiilAam  v.  Sagtkam,Uid-] 

remain  to  be  taxed  as  part  of  the  (A)  Second  Edition. 
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casually  burnt  and  destroyed  by  the  fire  thereinafter  mentioned),      1 789* 

reciting  that  the  testator  bad  paid  a  certain  sum  of  money,  &c.  n^ZTIIl 

to  the  Society  of  the  Sun  Fire  Office  in  London^  and  other  partip     i^ovyt 

culars  of  the  insurance,  the  Defendants  covenanted,  &c.  that  the      °*^^^ 

stock  and  fund  of  the  said  society  should  be  subject  and  liable 

to  pay  to  the  said  testator,  &c.  all  such  his  damage  and  loss 

which  he  the  said  testator  should  suffer  by  fire,  not  exceeding 

the  sum  of  1000/*  according  to  the  exact  tenor  of  their  printed 

proposals^  dated  Jidy  6,  1 775 ;   and  the  Plaintiff  further  said 

that  the  printed  proposals  in  and  by  the  said  deed  mentioned  and 

alluded  to,  were  in  substance,  and  to  the  effect  following,  &c. 

Those  proposals  were  then  set  out  at  length,  the  10th  article  of 

which  provided,  that  ^^  persons  insured  sustaining  any  loss  or 

'^  damage  by  fire  were  to  give  notice  thereof  at  the  office,  and 

<<  as  soon  as  possible  afterwards,  and  deliver  in  as  particular  an 

'*  account  of  their  loss  and  damage  as  the  nature  of  the  case 

*<  would  admit  of,  and  make  proof  of  the  same  by  their  oath 

*<  or  a£Srmance  according  to  the  form  practised  in  the  said  office^ 

*^  and  by  their  books  of  accounts,  or  other  proper  vouchers  as 

**  should  reasonably  be  required ;  and  procure  a  certificate  tm- 

*'  der  the  hands  of  the  minister  and  churchwardens^  together  with 

<<  some  other  reputable  inhabitants  of  the  parish^  not  concerned  in 

<<  such  loss,  importing  that  they  were  well  acquainted  with  the 

<<  character  and  circumstances  of  the  person  or  persons  insured, 

'^  and  did  know  or  verily  believe,  that  he,  she  or  they,  really  and 

<<  by  misfortune,  without  any  fraud  or  evil  practice,  had  sus- 

^*  tained  by  such  fire  the  loss  and  damage  as  his,  her  or  their, 

**  loss  to  the  value  therein  mentioned ;  but  till  such  affidavit 

*<  and  certificate  of  such  the  insured's  loss  should  be  made  and 

*^  produced,  the  loss  money  should  not  be  payable ;  and  if  there 

<*  appeared  any  fraud,  or  false  swearing,  such  sufferers  should 

<^  be  excluded  from  all  benefit  by  their  policies ;  and  in  case 

^*  any  difference  should  arise  between  the  office  and  the  insured 

*^  touching  any  loss  or  damage,  such  difference  should  be  sub- 

/<  mitted  to  the  judgment  and  determination  of  arbitrators  indif- 

^<  ferently  chosen,  whose  award  in  writing  should  be  conclusive 

<^  and  binding  to  all  parties ;  and  when  any  loss  or  damage  was 

^<  settled  and  adjusted,  the  insured  were  to  receive  immediate 

<^  satisfaction  for  the  same,  deducting  only  the  usual  allowance 

«*  of  3/.  per  cent.** 

It  was  then  averred  that  the  testator  was  interested  in  the   [  256  ] 

goods, 
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goods,  &c.  insured ;  tliat  tbey  were  burnt  without  fraud,  &&'; 
that  the  society  had  notice;  that  the  testator  delivered  in  u 
particular  on  account,  &c.  of  his  lo&s  on  afBdavit ;  that  he  ap- 
plied tothe  minister  and  churchwardens,  and  to  many  reputable 
inhabitants,  &c.  to  procure  a  ceriificate,  as  in  the  said  lOth  arti- 
cle of  the  said  proposals  was  mentioned,  according  to  the  tenor 
and  effect  of  the  said  proposals,  &c.  that  he  was  entitled  to  such 
c^tificate,  &c.  but  that  the  DeFendants  by  false  insinuations  and 
promises  of  indemnity  prevailed  upon  the  minister,  Sec.  to  reftue 
to  sign  it;  and  that  he  was  ready  and  willing  to  submit  all  mat- 
ters in  difference  to  arbitration,  &c. 

The  ed  count  was  similar,  but  stated  the  printed  proposals  to 
have  been  destroyed  by  the  fire,  &c. 

Plea. — As  to  ttie  supposed  breach  of  covenant  in  the  latcoant, 
&c  1.  That  the  testator  had  not  any  intei-est  in  the  goods,  &c. 
e.  Protesting  that  he  was  not  entitled  to  a  certificate,  &c.  tlie 
Defendants  did  not  prevail  upon,  or  persuade  the  minister,  Stc 
to  refuse  to  sign  or  make  such  certificate,  &c.:  and  as  to  the 
supposed  breach  in  the  2d  count,  1st,  no  interest,  &c.  Sndly, 
After  stating  at  length  the  printed  proposals,  with  the  10th  at^ 
ticle,  "  that  neither  the  testator,  in  his  life-time,  nor  the  Plaintiff, 
since  his  death,  procured  such  certificate,  See.  as  is  menticHwd 
and  required  in  that  behalf,  in  and  by  the  said  10th  article  of 
the  said  Isst-mentioned  printed  proposals,"  &c. 

Replication. — Issue  joined  on  the  three  first  pleas,  ffenosl 
demurrer  to  the  last,  and  joinder  in  demurrer. 

In  support  of  the  demurrer,  MarshaUt  Serjt.,  argaed  in  the 
following  manner: — 
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tlon  to  policies  of  insurance  against  fire,  which  are  entered  into      1780* 

without  examination,  and  without  any  previous  negotiation  to      

settle  and  adjust  the  terms  of  them ;  and  in  wliich  the  Court  against 
will  not  favour  any  restriction  which  does  not  appear  on  the  face  ^"***'^ 
of  the  policy  itself.  The  Plaintiff  may  therefore  make  every  fair 
exception  to  the  plea  which  sets  forth  those  restrictions,  both  as 
to  the  mode  of  introducing  them  into  the  contract,  and  the  va- 
lidity of  them,  supposing  them  properly  introduced.  The  ob- 
jections are  two: — 1.  That  a  condition  or  restriction  cannot  be 
annexed  to  and  made  part  of  a  deed  by  words  of  mere  reference 
to  a  printed  paper,  distinguished  only  by  the  date  of  the  year  in 
which^  it  was  printed,  without  any  signature,  seal  or  stamp,  to 
give  it  authenticity*  2.  That  the  restriction  in  question,  though 
properly  annexed  to  the  deed,  is  in  itself  bad. 

It  would  be  attended  with  mischievous  consequences  if  par- 
ties were  permitted  to  introduce  into  contracts  under  seal,  by 
words  of  uncertain  reference,  conditions  or  restrictions  in  no- 
wise authenticated  by  signing  or  sealing.  It  is  a  strong  proof 
against  such  a  practice  that  there  is  no  authority  in  the  bool^s 
to  warrant  it.  In  them  three  methods  only  are  pointed  out  of 
annexing  a  condition  to  a  grant.  1.  It  may  be  contained  in  the 
same  deed.  2.  It  may  be  indorsed,  before  sealing,  on  the  same 
deed.  S.  It  may  be  contained  in  another  deed  executed  on  the 
same  day.  1  Roll,  Abr,  413,  414*.  But  it  cannot  be  on  a  sub- 
sequent day.  Thus  if  a  disseisee  release  his  right,  and  the 
disseisor  at  a  subsequent  day  grant  that  the  release  shall  be 
upon  such  a  condition,  the  condition  is  void ;  but  it  may  well  i 

be  created  at  tlie  same  time  as  the  release,  although  it  be  by 
another  deed.  2  Sound,  48.  Neither  can  it  be  made  before  the 
grant  ]  Roll.  Abr.  413.  If  by  words  of  reference  a  mere  *  • 
printed  paper  may  be  made  part  of  a  deed,  the  revenue  would 
be  defrauded  of  the  stamp  duties.  The  same  stamp  might  be 
used  for  several  deeds.  Leases  might  be  drawn  on  one  stamp, 
referring  to  a  printed  form  for  the  usual  covenants. 

2.  If  the  condition  of  an  obligation,  recognizance,  &c.  be' 
impossible,  repugnant,  or  contrary  to  law,  it  does  not  vitiate 
the  whole  instrument,  which  remains  single  and  freed  from  the 
condition.  Co.  Litt.  206.  1  RoU.  Abr.  420.  3  Lev.  74.  So  if  the 
condition  be  void  for  its  uncertainty.  Now  the  10th  article  of 
the  printed  proposals,  requires  that  the  oath  of  the  loss,  &c. 
shall  be  <^  according  to  the  form  practised  in  the  office."    But 

VOL.  I.  T  at 
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as  the  practice  of  the  office  is  always  at  the  discretion  of  thosf 
who  conduct  it,  ihis  clause  pats  it  in  their  power  to  impose  snch 
an  onth  as  no  honest  or  conscieniiotis  man  could  take.  The 
next  cliiu*e  which  veqiiircB  "  n  certificate  from  thf  minister  and 
churcliwnnlens  together  witli  some  oilier  repiitnble  inhubitnnU 
of  ihc  pnrish,  &c/'  is  cqimlly  olijeci  ion  able.  If  a  fire  were  to 
happen  in  an  extra- parochial  place,  it  would  be  impossible  to 
comply  with  this  condition.  It  might  also  be  impossible  fora 
Elrnnger,  lately  come  into  a  paiiih,  to  procure  a  certificate <rf 
his  good  character  from  persons  to- whom  he  is  unknown.  Btit 
supposing  him  to  be  of  such  a  character  that  no  one  will  cer- 
tify fur  him,  yet  he  may  not  be  even  suspected  of  setting  fire  to 
his  house ;  and  then  it  ought  not  to  be  endured,  that  the  dir»- 
tors  of  the  Insurance  Office  should  evade  their  contract  made 
for  a  valuable  consideration,  under  pretence  that  the  suffirrer  is 
an  immoral  person. 

La-wrmce,  Serjt.,  on  the  part  of  the  Defendants,  after  sayii^ 
that  the  point  was  clearly  decided  by  the  many  actions  brought 
agnimt  the  Sun  Fire-office,  in  which  it  was  necessary  to  eoopi; 
with  the  terms  of  the  printed  proposals,  was  stopped  by 

The  Court,  who  said  the  matter  was  too  clear  to  Mlmit  of  i 
doubt,  and  accordingly  gave 

Judgment  for  the  Defendant*. 
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Ej^eement,  no  mention  was  made  of  any  buildings  or  fix- 
tare$. 

•  Between  the  time  of  entering  into  the  agreement  and  the  en- 
suing MichaelmaSj  the  Defendant  took  away  several  things  from 
the  premises,  among  which  were  a  wooden  stable  which  stood 
on  blocks  or  rollers  which  he  had  before  removed  from  an  estate 
of  bis  own  adjoining  to  the  premises  in  question,  ashed  which 
be  had  himself  built  on  brick-work,  and  some  posts  and  rails 
which  he  had  also  erected.  For  this,  the  action  was  brought 
The  declaration  was  iu  the  usual  form,  and  the  plea  the  general 
iiine. 

Mr.  Justice  Gould  was  of  opinion  at  the  trial,  that  the  De* 
fendant  would  clearly  have  been  intitled  to  take  away  the  above* 
mentioned  articles,  if  he  had  done  it  during  the  continuance 
of  his  term  from  year  to  year ;  but  that  by  the  agreement  the 
parties  had  made  a  new  contract,  which  put  an  end  to  the  term  [a)* 
According  to  this  opinion,  the  jury  found  for  the  Plaintiff; 

In  the  last  term  a  rule  was  granted  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

On  this  day  Bondy  Serjt.,  in  support  of  the  rule  contended  thot 
the  Defendant  had  a  right  to  take  away  the  buildings  and  things 
which  he  had  himself  erected  on  the  premises,  the  strictness  of 
the  ancient  rule  which  allows  nothing  annexed  to  the  freehold 
to  be  removed,  being  relaxed  by  modern  decisions.  1  Atk.  477. 
ex  parte  Quincy. — 3  Atk.  13.  Lawton  v.  Lawion^  and  LaW' 
Urn  v.  Salmon^  B.  B.  Eastj  22  Geo,  3.  (b).    He  also  said  that  under 

the 


»  ■ 

(a)  [But  see  Penton  v.  Eobarf,  2 
Bast,  8S.  where  it  was  held  that  a 
tenant  Diay  f^move  the  articles  after 
the  expiTBtioD  of  the  term,  if  he  still 
remains  in  possession.  But  if  he  quits 


the  premises  he  cannot  recover  the 
value  of  the  articles  in  trover.  Horn 
V.  Baker,  9  East,  219.  Davit  v.  JoneM, 
2  B.  &  A.  167.  Cohgravc  v.  Dioi 
Sanios,  2  B.  &  C.  76.] 


(If)  Lawion^Executof  of  Lawton^  v.  Sa/mon,  East.  2Sr  Geo»  9.  B.  R. 

In  this  action  of  troVer  brought  by  the  executor  against  the'  tenant  of  t&a 
heir  at  law  of  the  testator,  to  recover  certain  vessels  used  in  salt  works,  called 
8kii  Pant,  a  case  was  reserved  by  consent,  which  stated, 

That  the  testator  someyears  bdTofe  his  death  placed  the  salt-pans  In  the  work«t 
that  they  were  made  of  hammered  iron,  and  rivetted  together;  that  they  were 
bfoogbt  in  pieces,  and  might  be  again  removed  in  pieces}  that  they  were  not 
Jirined  ia  the  waifs,  but  were  fixed  witii  mortar  to  a  brick  floor;  that  there 
were  fbroaces  under  4bem;  that  there  was  a  space  for  the  workmen  to  go 
ibDod  tbem;  tbattbere  were  no  rooms  over  them;  but  that tbiro were lod^ 
iDgs  at  the  end  of  the  wycb^houscs;  that  they  m^  be  ntDOHd  without 

T  d  injuring 


1789. 

FlTSRSB* 
BFRT 

againa 
Shaw. 

[♦259] 
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1789.     the  circumstances  of  this  case,  there  was  en  implied  contract 

FiTZHu>    between  the  parties  to  continue  the  tenancy  from  year  to  year, 

"»T  ■  and 

Sua*.  injuriog  the  buildings,  though  the  salt-works  would  be  of  no  Tslue  wilboot 
them,  which  with  them  were  let  for  6l.  per  week. 

The  question  was,  whether  the  executor  or  theh^  at  law  were  entitled  to 
them? 

Mingay,  for  the  Plaintiff,  said  it  was  stated  in  the  case  that  the  paiH  wen 
not  affixed  to  the  freehold,  but  might  be  removed;  they  ought  therefbn 
clearly  to  go  to  the  executor.  He  cited  Lawttm  t.  Iiawtoit,  S  Atk.  13.  md 
the  case  of  the  cider-raill  there  mentioned. 

Davenport,  for  the  Defendant,  argued  that  the  salt'^ans  were  so  B"Tmtr^ 
to  the  freehold  as  to  pass  to  the  h«r  at  law  both  in  respect  to  the  strict  nili 
of  law  and  the  nature  of  the  property  itself;  although  they  were  not  fixed  M 
the  wall,  yet  they  were  to  the  floor,  which  is  part  of  the  freehold.  Co.  LitL 
53  a.  4  Co.  63.  Hcrlakfnden't  catir,  Moore  1 77.  Owen  70,  2  Vem.  50B.  (•> 
Ai  to  the  case  relied  on  e  corUra  in  that  of  Lawton  t.  LataUm,  3  A^  the 
question  was  between  a  tenant  ibr  life  and  a  remainder-man,  and  the  diMine- 
dop  between  lucb  parties  and  the  licir  and  executor  is  recognised  by  Lord 
Hardtvicke  in  1  Atk.  47T.  Besides,  a  fir&«ngine  is  merely  an  acceKaiyiaJ 
not  a  principal  in  a  colliery,  but  the  wych>houses  are  of  no  Talue  withont  ^ 
salt-pans.  If  they  were  taken  away,  the  bouses  would  go  useless  to  the  hiir, 
and  the  executor  gain  nothing  but  old  iron.  On  the  prindplca  of  trade  ant 
public  convenience  which  operated  with  Lord  Hardwieke  in  X^mitoa  t.  L^ 
ton,  the  Defendant  is  iniitled.    The  case  of  the  cider-mill  is  not  Kportei, 

and  was  unlj  a  nisi  print  dclerininiilion  of  Cmnt/m,  »lio  in  1  Drg.  594.  laj!  h 
down  that  mill-stones  go  to  the  heir.  It  was  tlie  opinion  of  Mr.  IFViliraiaii 
<n  after  the  case  of  the  fire-engine  was  decided,  that  the  heir  was  mtilled  le 
fixtures  of  this  kind,  and  his  opinion  has  ever  since  been  acquiesced  ir. 
Though  the  pans  may  be  removed,  yet  from  their  nature  and  an  the  rulf  tbi 
the  principal  shall  not  be  destroyed  by  removing  the  accessary,  they  ougbt  ra 
n  to  the  heir.  This  Is  not  a  contest  between  a  tenant  for  yean  or  Eft 
and  the  rcmaindcr-man,  but  between  the  diflercnt  representatives  of  the  n 
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and  if  80}  all  the  rights  which  the  Defendant  had  under  tliat      1789. 
tenancy  must  continue*     Beavan  v.  Delahay^  ante^  5.  — — 

*  Adairy  Seijt.,  was  going  to  shew  cause  against  the  rule,  but  was       bcrt 
stopped  by  the  Court,  who  said  it  was  not  necessary  to  go  into      g^^ 
the  general  question,  as  to  the  right  of  a  tenant  to  remove  build- 
ings, &c.  since  the  fair  interpretation  of  the  agreement  was,  *-  ^ 
that  as  the  Defendant  was  to  remain  in  possession  for  a  cer- 
tain time  after  that  agreement  was  entered  into,  and  judgment 
signed  in  the  ejectment,  he  should  do  no  act  in  the  mean  time  to 
alter  the  premises,  but  should  deliver  them  up  in  the  same 
situation  as  they  were  in  when  the  agreement  was  made  and  the 

judgment  signed. 

llule  discharged. 

tween  tenant  for  life  and  remainder-man,  if  the  former  has  been  at  any  ex- 
pence  for  the  benefit  of  the  estate  as  by  erecting  a  fire-engine,  or  any  thing 
else  by  which  it  may  be  improved;  in  such  a  case  it  has  been  determined  that 
the  fire-engine  should  go  to  the  executor,  on  a  principle  of  public  convenience, 
being  an  encouragement  to  lay  out  money  in  improving  the  estate,  whi^h  the 
tenant  would  not  otherwise  be  disposed  to  do.  The  same  argument  may  be 
applied  to  the  case  of  tenant  for  life  and  remainder-man,  as  that  of  landlord 
and  tenant,  namely,  that  the  remainder-man  is  not  injured,  but  takes  the 
estate  in  the  same  condition  as  if  the  thing  in  question  had  never  been  raised. 
But  I  cannot  find  that  between  heir  and  executor  there  has  been  any  rc- 

.  taxation  of  this  sort,  except  in  the  case  of  the  cider-mills,  which  is  not 
printed  at  large  (a).  The  present  case  is  very  strong.  The  salt  spring  is  a 
valuable  inheritance,  but  no  profit  arises  from  it,  unless  there  is  a  salt  work ; 
which  consists  of  a  building,  &c  for  the  purpose  of  containing  the  pans,  &c. 
which  are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed  without 
theni.  They  are  accessaries  necessary  to  the  enjoyment  and  use  of  the  prin- 
cipal. The  owner  erected  them  for  the  benefit  of  the  inheritance ;  he  could 
never  mean  to  give  them  to  the  executor,  and  put  him  to  the  expence  of 
taking  them  away  without  any  advantage  to  him,  who  could  only  have  the 
old  materials  or  a  contribution  from  the  heir  in  lieu  of  them.  But  the  heir 
gains  St.  per  week  by  them.  On  the  reason  of  the  thing  therefore,  and  the 
intention  of  the  testator,  they  must  go  to  the  heir.  It  would  have  been  a  difier- 
ent  question  if  the  springs  had  been  let,  and  the  tenant  had  been  at  the  ex- 

,  pense  of  erecting  these  salt  works :  he  might  very  well  have  said,  **  I  leave 

**  the  estate  no  worse  than  I  found  it. "    That,  as  I  stated  before,  would  be  for 

the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the  estate. 

Mr.  WUbraham  in  his  opinion,  takes  the  distinction  between  executor  and 

tenant.    For  these  reasons  we  are  all  of  opinion,  that  the  salt-pans  must  go 

to  the  heir. 

Potted  to  the  Defendant.    ' 

* 

(a)  \y  Between  heir  and  executor  "  from,  and  to  consider  as  a  personal 

**  the  rule  obtains  with  the  most  rigour  '*  chattel  any  thing  which  has  been 

•*  in  favour  of  the  inheritance,  and  f*  affixed  thereto  '*,  per  Lord  JSilen- 

'■  against  the  right  to  disannex  there-  borough,  Elwesv,  Mawf^t  3  East,  28.] 

Johnstone 
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itimdav.  Johnstone  Executor  of  Johnstone  against  Maboetson. 

DurinRtbe  FIIHIS  was  an  aciion  brouf^ht  by  the  executor  of  the  h)e 
flj^S^  Commodore  Jtihn^oiie  against  the  Prize  A;rent,  to  recotet 

on«cen^n  Q\^i,  being  one-eif^Iiih  part  of  the  money  Brising  from   iba 

enUrt  to  a  Sale  of  a  Spanish  ship  under  the  King's  proclamation,  doled  the 

ui''™^  «5th  ot  June,  1779,  for  granting  the   dirtributioo   of  priwi 

mud  M  uii  during  the  then  hostilities  with  Spain. 
oQ^cruue.       The  declaration  was  for  money  had  and  received,  with  ibt 

orden  wre  usual  cOUntS. 

before  >  The  cause  was  tried  at  the  sittings  after  Hilary  term  I7S8, 

uk''  h"«c-  ''^^°™  Lord  Loughborough,  when  o  verdict  was  found  for  the 

Mined  an-  Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  followii^ 

^iT^t  <;»«■ 

oooihet  On  the  16th  of  December,  1780,  the  deceased  being  then  st 

wuippoini-  Spitkead,  and  &Jlag~o^cer  and  commodore  on  the  Lisbon  station, 

wd'h?"'"  Tote  an  order  lo  Capt.  Mann,  who  was  then  commander  of  the 

hit  farmer  CcrbcTus  frigate,  onc  of  the  Rquadron  under  the  commnnd  of  tlw 

m not  in.  ^^ceascd  on  the  saidstntion,  to  sail  on  a  cruize:  which  order  wu 

tilted  toona  received  by  Ciipt.  AionR  at  Xtjion,  on  the  XltUoi  JamtaTy^  IJSl, 

pnze  uken  who  in  consequeQce  of  it  sailed  on  the  2t)th  of  Jiituwry,  ]78l, 

!^i?h'.ii'l'^  and  on  the  25th  oi February,  1781,  took  as  priie  the  GraMii,i 

In  toxat-  Spanish  frigate. 

hUorte^         0°  the  Sd  of  March,  1781,  Captain  Mann  arriTed  at  Fff- 

under  ihe  moutk  with  the  pvize,  and  wrote  to  ttie  (ieeeaaed  th«n  at  S/H- 
',  inlormiii^  him  of  his  arrival. 
•On  the  lS>th  Jan/iaiy  1781,  a  commission  had  been  rnnde 
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the  Plaintiff,  and  Lawrence^  Serjt,  for  the  Defendant;  and  a     1789. 
second  time  in  Kaster  Term  last,  by  Le  Blffic.  SiTJt.,  f<u'  the    , 

'      "^  '  J    '  Johnstons 

Plaint ifl',  and  Bondy  Seijt.,  for  the  Defendant.    On  the  part  of     against 
the  PlaintiflMt  was  tonlended  in  suh^tance  as  follows.  ^^^^^ 

The  first  clause  of  the  proclaniaiion  material  to  the  present 
qnestion,  is  that  which  directs,  that  after  the  produce  of  any 
prize  shall  be  divided  into  eight  equal  parts,  ^'  the  captain 
**  and  captains  of  any  of  our  said  ships  and  vessels  of  war,  who 
<*  shall  be  actually  on  board  at  the  taking  of  any  prize,  shall 
**  have  three-eighth  parts ;  but  in  case  any  such  prize  shall  be 
•*  taken  by  any  of  our  ships  or  vessels  of  war  under  the  com- 
^  mand  of  a  flag  or  flags,  the  flag-oflicer  or  ofiicers,  being 
^*  actually  on  board,  or  directing  and  assisting  in  the  capture, 
**  slinll  have  one  of  the  said  three  eighth  partSf  the  said  one 
**  eighth  part  to  be  paid  to  such  flag  or  flag-officers  in  such 
<*  proportions,  and  subject  to  such  regulations  as  are  herein- 
•*  after  mentioned." 

Under  this  clau^^e,  the  deceased  commodore  was  entitled  to 
one  eighth  of  the  prize  in  di^-pute,  since  the  giving  orders  is  a 
direction  and  assistance.  Having  given  the  order,  he  was  en- 
titled to  all  the  benefi'cial  consequences  of  it.  His  personal  pre- 
sence was  not  necessary.  Captains  by  this  clause  must  be 
actually  on  board  at  the  time  of  the  capture,  otherwise  they 
have  no  right  to  share  in  the  prize;  but  the  direction  as  to  flag- 
oSicers  is  in  the  di>junciive;  they  must  be  either  on  board,  or 
assisting  and  directing,  and  the  oidy  way  of  assisting  and  di- 
recting where  the  flag-ofiicer  is  not  on  board,  is  by  giving  orders. 

The  next  clause  to  be  considered  is  that  which  is  in  the  fol- 
lowing terms,  "  We  do  hereby  will  and  direct,  that  the  follow- 
**  ing  regulations  shall  be  observed  concerning  the  one  eighth 
•*  part  herein  before  mentioned  to  be  granted  to  the  flag,  or 
"  flag-oflicers  who  shall  actually  be  on  board  at  the  taking  of 
•*  any  prize,  or  shall  be  directing  or  as>isting  therein  ;  first,  that 
•*  a  flag-officer  commander-in-chief,  when  there  is  but  one  flag- 
"  officer  upon  service,  shall  have  to  his  own  use  the  said  one-    [  263  ] 
'^  eighth  part  of  the  prizes  taken  by  ships  and  vessels  under  his 
**  command:  Secondly,  That  a  flag-officer  sent  to  command  at 
**  Jamaicoy  or  elsewhere,  shall  have  no  right  to  any  share  of 
••  prizes  taken  by  ships  or  vessels  employed  there,  before  he 
^^  arrives  at  the  place  to  which  he  is  sent,  and  has  actually  taken 
**  upon  him  the  command :    Thirdly,  That  when  an  inferior 

**  flag- 
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1789.     "  flag-officer  is  Bent  out  to  re-inforce  a  superior  flag-offioer  at 

"Jamaica  or  elsewhere,  the  superior  flag-officer  ihali  have  no 

a^mM  "  right  to  an;  share  of  prizes  taken  bj  the  inferior  flag-officer, 
*^*^"'  "  before  the  inferior  flag-officer  shall  arrive  within  the  Umiti 
"  of  the  command  of  the  superior  flag-officer,  and  actually  re- 
"  ceive  some  order  from  him.  Fourthly,  That  a  chi^Jlag- 
"  <0£er  returning  home  from  Jamaica  or  elsewhere,  shall  hare 
"  no  share  of  the  prizes  taken  by  the  ships  or  vessels  l^  bdind 
"  to  act  wider  another  command"  Now  these  clauses  were  evi- 
dently designed  to  prevent  disputes  between  two  flag-officen^ 
respecting  the  one-eighth  port;  but  the  present  questioo  is  be- 
tween a  flag-officer  and  a  captain,  whether  the  captain  shall  re- 
ceive three-eighths,  or  only  two,  and  the  flag-officer  the  remain- 
ing third.  But  by  the  usage  of  the  navy,  and  the  fair  construe 
tion  of  the  former  part  of  the  proclamation,  a  captain  is  only 
to  have  the  whole  three-eighths,  when  he  does  not  act  under 
the  command  of  a  flag-officer^  but  receives  his  orders  imme- 
diately from  the  Admiralty,  or  when  he  takes  a  prize  in  puniH 
ance  of  a  plan  formed  by  himself.  But  allowing  the  latta 
clauses  of  the  proclamation  to  be  applicable  to  the  present  casr, 
they  are  clearly  in  favour  of  the  Plaintiffi  A  flag-officer  coming 
new  on  a  station  has  no  right  to  any  share  of  prizes  taken  \ij 
ships  on  that  station,  before  he  actually  arrives  and  takes  opM 
him  the  command.  The  reason  of  this  exclusion  must  b^  tbtt 
be  has  not  been  assisting  or  directing,  by  ^ving  orders.  Is 
other  cases  the  riglit  is  vested  from  the  time  of  giving  the  orders' 
By  the  fourth  regulation  a  flag-officer  returning  home,  is  to  bate 
no  share  in  prizes  taken  by  ships  left  behind  under  anotkercm- 


Makoxtu 
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contained  no  particular  regulations  respecting  the  share  of  flag^  1 789* 
officers,  which  then  stood  upon  the  general  rule.  In  that  year,  -j 
regulations  were  inserted.  The  first  was  the  same  as  that  in  jajgamsi 
the  present  proclamation :  the  second,  that  no  flag-officer  sent 
out  should  have  any  share,  &c.  ^^  before  he  arrived  within  the 
^*  limits  of  his  command" :  the  third,  similar  to  the  second,  with 
regard  to  an  inferior  flag-officer  sent  out  to  reinforce  a  superior: 
the  fourth,  that  a  chief  flag-officer  returning  home  should  have 
no  share  in  prizes  taken  **  by  ships,  &c.  left  behind  at  Jamaica 
**  or  elsewhere  after  he  was  got  out  of  the  limits  of  his  com- 
'^  mand."  In  the  year  1756,  these  regulations  were  altered 
pursuant  to  a  representation  from  the  Lords  of  the  Admiralty, 
to  whom  the  matter  was  referred  by  an  order  of  the  King  in 
council,  to  the  form  in  which  they  stand  at  present  In  the 
second  article,-  instead  of  the  words  "  before  he  arrives  uitkin 
•'  the  limits  of  his  commandj**  were  inserted  **  before  he  arrives 
*^  at  the  place  to  which  he  is  sent^  and  actuaUy  takes  upon  him  the 
**  command*^  To  the  third  article,  were  added  **  before  they 
(the  inferior  flag-officers)  "  actually  receive  some  order  from 
**  him'*^  (the  superior).  In  the  fourth  article,  instead  of  the 
words  *^  ships  left  at  Jamaica  or  elsewhere^  after  he  is  got  out  of 
**  the  limits  of  his  command^**  were  inserted,  "  ships  left  behind 
**  to  act  under  another  command.^'  This  comparative  view  clearly 
shews,  that  these  regulations  were  designed  merely  to  prevent 
disputes  between  flag-officers,  where  one  was  going  out,  and  the 
other  coming  home,  respecting^  the  limits  of  their  respective 
commands,  when  they  were  in  such  and  such  latitudes,  and 
that  in  the  year  1756,  a  more  pointed  description  was  given  to 
the  regulations,  as  they  stood  in  1744,  which  was  adopted  in 
the  present  proclamation,  but  which  does  not  include  the  pre- 
sent case,  there  being  no  other  commander  on  the  Lisbon  station, 
after  Commodore  Johnstone  had  quitted  it.  In  the  case  of  Toy- 
lor  v.  Lord  H.  Paulett  (a),  it  was  decided  that  the  Plaintifi^, 

who 

(a)  Tai^lor  v.  Lord  H.  Paulett,  at  -Ym  Priiu  1759. 
This  was  an  action  for  money  had  and  received  by  the  Defendant,  as  the 
admirai^s  share  of  a  prize,  taken  by  the  Plaintiff's  *  ship,  which  sailed  from 
T7t€  Dooms  on  a  cruise  under  orders  from  Defendant,  who  commanded  as 
admiral  on  that  station.  The  ground  of  the  action  was,  that,  before  the  prize 
was  taken,  the  Defendant's  conmiand  was  determined,  he  being  supersedecl 
l>y  Admiral  Smith, 

'     Admirals  Boscawen  and  Knowles  were  called  as  witnesses  to  proy0  the  dis- 
cipline 
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1789-     who  wts  in  similar  circumsUnccs  with  captain  Mating  could  not 

JoBHTOiR  ^^c^'^f-     I"  tlis  ****  °^  Pigot  V.  /l'A//f  (a),  the  pnze  wos  lak«i 

wunit      after  Admiriil  Pigot  liad  arrived  within  the  liniitRor  hia  com- 

^y]**"    niflnd  in  America,   and  actually  superseded  Admiral  Digby. 

That  case  was  tbererore  within  the  letter  of  the  proctamaiioD) 

and  cannot  be  applied  to  the  present. 

It  was  ar^fued,  on  the  part  of  the  Defendant,  that  the  con>- 
modore  could  only  be  entitled,  if  at  all,  under  the  general  clause 

which 

etplioe  of  the  rtKtj,  in  regard  to  the  determinBtion  of  in  officei's  connnmiL 
— Iliey  both  tgreed,  that  where  an  admiral  detaches  a  diip  &oin  hb  ■qoadraB, 
npoD  iDtelligence  which  he  had  himieir  rec^ved,  and  to  execute  a  plan  not 
pmcribed  to  him  bv  the  Admiralty,  but  formed  by  himtelf,  though  be  *houU 
be  tupeneded  before  that  ship  had  fiiii&bed  her  cruise,  he  continues  ans1re^ 
able  for  her,  and  she  does  not  become  under  the  charge  of  the  admiral  »bo 
nicceeded  him,  till  she  has  rejoined  the  squadron :  and  in  such  a  case  thcj 
both  leemed  to  thinit  that  the  admiral  who  was  accountable  for  the  diip, 
wn  entitled  to  the  prize  money.  But  if  the  ship  was  detached  by  an  sdminl, 
in  ooiuequeDce  of  particular  ordert  to  him  from  the  Admiralty  to  aead  oat 
to  luch  a  station,  or  on  a  particular  service  named,  the  admiral  bad  noiin> 
ther  cha/ge  of  the  Kbip,  than  while  he  virs  actually  in  command,  but  wbet 
be  was  superseded,  transferred  it,  a«  he  did  his  standing  orders,  to  the  adninl 
who  succeeded :  and  that  [he  adminil  upon  the  command  at  the  time  of  the 
capture,  was  entitled  to  the  price-money,  notwithstanding  the  captain  taluBg 
the  prize  had  received  no  order  from  him. 

Lord  Man^ld  had  no  doubt  upon  the  words  of  the  proclanaation  fw  tke 
ditlribuUon  of  prizes,  that  the  PUintiff  could  hare  no  title  to  recorer,  b»- 
canse  there  nerer  was  an  interval  in  which  hit  ship  was  not  under  the  coo- 
inaDd  of  an  admiral ;  and  therefore,  though  it  might  be  a  queation,  wbeAef 
the  share  of  an  admiral  belonged  to  Admiral  Smiih,  or  to  the  Defendant,  jtt 
it  doubt  the  PlBinliS'  » 
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which  gave  one  of  three-eighths  to  a  flag-officer,  where  the  I789« 

prize  was  taken  by  a  ship  under  the  command  of  a  flap^officer;  ^- 

there  was  nothing  in  the  Mibseqiient  cluuses  which  could  give  agaimt 

it  him ;  *  that  his  command  on  the  Lisbon  station  could  not  be  ^*t!J2*** 

'  snir« 

understood  to  have  continued  till  the  time  of  the  cnpture,  as  r  *  ^gg  ] 
he  had  accepted  another,  and  the  duties  of  both  together  were 
incompatible.  Dyer  139.  197*  It  was  like  an  office  by  writ  or 
patent,  which  ceases  on  the  acceptance  of  another.  If  a  sheriflT 
is^uQ  his  .warrant  to  the  bailiff  to  execute  a  writ,  and  before 
execution  a  new  sheriff  be  ap|x>inted,  the  bailiff  is  under  tlia 
direction  of  the  latter.  If  the  judge  of  one  court  be  removed 
to  another,  and  before  his  removal  make  an  order,  such  order, 
though  executed,  is  not  considered  as  being  under  his  particular 
direction.  The  object  of  the  proclamation  was  to  encourage 
the  captors  actually  on  board,  by  giving  them  the  prizes.  There 
must  be  either  an  actual  or  constructive  presence  to  entitle  an 
officer  as  a  captor.  But  in  the  present  case  there  could  be 
neither,  the  commodore  having  no  authority  over  captain  Afa/zn, 
at  the  time  of  the  capture.  His  command  must  have  ceasedf 
either  on  the  19th  of  January  when  his  new  commission  was 
made  out,  or  on  the  dd  oi  February  when  he  received  it.  From 
that  time  captain  Mann  acted  as  the  immediHte  officer  of  the 
Admiralty,  to  whom  he  was  amenable.  The  expre&s  words  of 
the  proclamation,  are  *'  under  the  command  of  a  flag-officer,'' 
but  if  a  flag-officer  be  entitled  under  this  clause,  after  he  has 
quitted  the  former  command  and  taken  another,  he  would  with 
equal  reason  be  entitled  to  the  end  of  the  war,  or  if  he  were 
disgraced ;  or  his  executor  if  he  died  after  giving  orders,  but 
before  the  capture.  The  4th  clause  does  not  imply  that  another 
flag-officer  must  be  left  in  command :  anotha*  command  means 
a  different  command,  that  of  the  senior  captain  left  behind,  was 

hardship,  have  occasioned  authoritative  explanations  by  the  King.  But  in  a 
ease  like  the  present,  there  was  no  doubt  from  the  beginning,  but  that  the 
admiral  in  command  was  always  entitled  to  a  share.  Formerly  indeed,  the 
SDoment  an  admiral  was  appointed  to  a  command,  he  shared  in  all  prizes 
taken  on  that  station,  even  before  he  joined.  But  that  is  altered,  for  thejr 
cannot  now  have  a  share  of  prizes  till  they  come  within  the  limits  of  their 
command.  It  is  no  matter  who  gave  the  orders  or  who  sent  them  out.  The 
PlaiotiflT  was  commander-in-chief  at  the  time  the  prizes  were  taken,  and  there- 
fore he  is  certainly  entitled  to  the  prize-money. 
The  three  other  Judges  were  of  the  same  opinion. 

Patiea  to  the  FlaintHt 

sufficient 
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1789.     sufficient  to  answer  such  a  de«ription.    It  was  not  necessai; 
■  J  — ^.   *^**  another  flag-officer  should  be  appointed,  to  put  an  end  to 

againtt      the  Command  of  the  deceased  on  the  Lisbon  station ;  that  was 

^"^     effected  by  his  appointment  to  the  expedition  against  the  Cape 

■  qfOood  Hope.    Where  a  flag-officer  quite  his  station  to  return 

home,  the  command  devolves  on  the  senior  captain;  but  if  it 

be  thus  when  he  Ib  returning  from  his  station,  it  must  be  «> 

when  his  command  is  actually  determined.     As  to  the  case  ef 

Taylor  V.  Ijord  H.  Pauielt,  if  commodore  John^one  had  been 

suspended  as  Lord  H.  Patdett  was,  the  officer  succeeding  hitn 

would  have  been  entitled,   but  here  there  was  no  other  sp- 

pointed.     That  case  therefore  is  not  in  poinL     The  case  of 

Pi^  y.  White  proves  that  a  flag-officer  is  not  entitled  to  s 

prize  merely  by  giving  an  order  to  cruize.     There   Admiral 

t  ^7  ]    Digh/  had  given  the  order,  but  ^dmiral  Pigot  had  a  rjgfal  to 

the  flag-officer's  share  of  the  capture. 

It  was  replied, 
■  That  though  the  right  of  the  deceased  commodore  depend^] 
on  the  former  clause  in  the  proclamation,  yet  the  subsequent 
'regulations  might  be  called  in  to  explain  it.  There  are  but 
two  ways  in  which  a  command  or  office  at  common  law  onte 
vested  can  determine:  the  first  is,  by  direct  revocation;  tbc 
second,  by  the  acceptance  of  another  incompatible  with  it  la 
the  present  case,  the  two  commands  were  not  incompatlMe. 
A  general  has  ofleti  the  command  of  two  divisions  of  an  ans; 
at  the  same  time.  So  the  command  of  two  fleets,  tliougb  U 
may  be  inconvenient,  is  not  in  its  nature  repugnant.  Hk 
conimahd,  then,  of  the  commodore  on  hi*  foimer  station  didw* 
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lion,  the  clause  would  be  absurd,  as  no  case  could  exist  where      1789, 

a  ship  would  not  be  under  another  command;  they  must  there-  -y 

fore  mean  the  command  of  another  flag-ofiBcer.     In  the  case  of     agamti 
Pigot  V.    W^tie  it  was  expressly  stated  that  Admiral  Pigot       g^*"" 
had  taken  Admiral  Digby  under  his^command  before  the  prize 
was  made:   there  Admiral  Pigot  was  the  other  flag-officer. 
Here  there  was  no  other  flag-officer  appointed,  therefore  cap- 
tain Mann  was  not  left  to  act  under  *'  another  command." 

On  this  day  judgment  was  given  by 

Lord  Loughborough,  who,  after  stating  the  case  reseryed^ 
proceeded  as  follows : 

On  the  argument  it  was  contended  in  behalf  of  the  Plaintifi^i  . . 
that  the  late  commodore  Johnstone  was  intitled  to  one-eighth 
part  of  the  prize  taken  by  captain  Mann^  under  that  clause  of 
the  proclamation  which  gives  such  share  to  the  flag-officer  who 
should  be  actually  on  board,  or  directing  and  assisting  in  the  [  268  ] 
capture.  It  was  also  contended  that  the  regulation  respecting 
a  flag-officer  returning  home  was  applicable  to  this  case,  and  in 
favour  of  the  Plaintifll  That  regulation  is,  that  where  a  flag- 
officer  is  sent  out  to  command  on  any  station,  he  shall  have  no 
share  of  any  prize  taken  by  ships  employed  there^  before  he 
arrives  at  the  place  to  which  he  is  sent,  and  actually  takes  upon 
him  the  command ;  and  that  a  flag-officer  returning  home  shall 
have  no  share  of  the  prizes  taken  by  the  ships  or  vessels  left 
behind  to  act  under  another  command.  But  it  was  said,  that 
as  the  order  was  given  by  commodore  Johnstone^  and  as  the 
cruize  began  under  his  command,  and  no  other  flag-officer  ap-  , 
pointed  to  succeed  him,  his  command  must  be  understood  to 
have  continued  while  the  capture  was  made,  and  tlierefbfe  the 
Plaintifi*  was  intitled  to  recover.  On  the  part  of  the  Defendant 
it  was  argued,  that  by  the  clause  of  the  proclamation  under 
which  the  right  of  captain  Mann  attached,  three-eighths  of  all 
prizes  were  given  to  the  captain  on  board  at  the  time  of  the 
capture,  with  an  exception  only  of  the  case  of  a  flag-officer 
being  actually  on  board,  or  directing  and  assisting  in  the  cap- 
tare,  who  in  such  case  was  to  have  one  of  those  three-eighths ; 
and  therefore  to  give  a  flag-officer  any  title  to  such  share,  it  was 
necessary  that  the  ship  should  be  actually  under  his  command 
at  the  time  of  the  capture ;  but  where  he  had  quitted  the  com- 
mand, he  could  not  be  intitled. 
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I  «n  to  declare  the  opinion  of  the  Court,  that  under  the  pro- 
clamation  enptain  Mann  had  a  right  to  the  whole  tbree-eighlhs. 
To  intiile  any  other  person,  it  wan  necessary  that  two  thingi 
•hould  concur,  namely,  that  both  the  order  should  be  given, 
and  the  capture  made  under  the  actual  command  of  a  flng- 
officer,  thoii};!)  it  need  not  be  under  the  same  flng.  The  question 
then  is,  whether  the  commission  sent  from  the  Admiralty  on  the 
19th  o{  January  to  Mr.  Johnstotu,  appointing  him  to  take 
another  command,  did  not  amount  to  a  determination  of  bi* 
commkod  on  the  Lit&on  itation  ?  On  tliia,  our  opiniao  b,  that 
by  fair  and  natural  presumption,  though  it  does  not  follow  ai 
a  strict  ntcMsary  consequence,  when  the  Admiralty  ^ns  u 
order  to  ao  officer  to  go  to  the  Westward,  who  before  am- 
mended  to  the  Eastward,  all  his  former  duly  ceases,  nnleai 
there  is  some  special  reason  to  prove  the  contrary*  from  tbe 
time  he  accepts  the  other  commond.  We  therefore  think,  b 
the  present  case,  that  as  the  prise  was  taken  when  commodon 
Jobiutoae  was  not  commander  on  that  station,  there  most  be 
Jodgroent  for  the  DefendML 


E  fi°9.  J      Dbiter  on  Uie  several  Demises  of  Burton  agmU 
^mUsadL  HussET  and  others. 

to    TN   ejectment,    a  case  was  reserved  for  tbe  opinion  ot  ^ 
"*  Court,  the  material  part  of  which  stated,  that 

erit,  Maiy  Suf Yon  was  tenant  for  !il 
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ranty  of  ber  remainder  ip  fee,  to  her  use  for  life,  remainder     1789. 
to  the  use  of  the  heirs  of  her  body  by  the  said  Henry  Burtofi^ 
or  any  future  hnsbnnd  in  tail  general,  remainder   to   Henry 

Burton  in  fee.     Richard  Williams  died  in  the  life-time  ot  Sarah 

• 

(Bishop)  his  wife,  but  left  no  issue.  Henry  Burton  also  died 
without  leaving  issue,  having  devised  all  his  estates,  &c.  what^ 
CTer,  to  Michael  Burton^  his  brother  and  heir  at  law,  under 
whom  the  lessor  of  the  Plaintiff  claimed.  Afterwards  Mary 
Burton  and  Sarah  WilliamSy  (late  Bishop^)  joined  in  levying  a 
imesmrxognizance  de  droit  come  ceoj  S^c.  of  the  premises,  to  the 
me  of  certaiQ  persons  in  fee,  under  whom  the  Defendant 
ekimed. 

On  this  case,  a  doubt  was  suggested,  whether  the  estate  tail, 
which  Mary  Burton  took  by  the  fine  sur  cognizance  de  droit 
ittntitm  was  not  discontinued  by  the  fine  sur  cognizance  de  droit 
cme  cfo,  4r.,  and  the  remainder  over  to  Henry  Burton^  di- 
Testcd  and  turned  to  a  mere  right,  so  as  to  take  away  the  right 
of  entry,  and  put  the  plaintiff  to  the  necessity  of  bringing  a  real 
action. 

But  on  a  subsequent  day,  it  was  admitted  by  the  counsel  for 
Defendants  (Seijts.  Adair  and  Runninglon^)  that  as  Mary  Bur* 
/on  was  tenant  for  life  under  the  settlement,  when  she  joined  in 
levying  the  fine  sur  cognizance  de  droit  come  ceOj  4^.  there  was  no 
discontinuance  of  the  estate-tail  in  remainder.  On  this  point, 
itwasitated  at  the  bar,  and  assented  to  by  the  bench,  as  a  settled 
Tole  of  law,  that  in  order  to  work  a  discontinuance  of  an  estate- 
tail,  it  is  necessary  that  the  party  discontinuing  should  be  ac-  |[  27(yy 
tnally  seised  by  force  of  the  entail.  Lilt,  s,  637. — Bredoris 
Cdtt,  1  Co.  76.— Earl  of  Clanricard*s  Case^  Hob.  «75(«). 
SUphens  V.  Britteridge^  \  Lett.  34.— 1  Boll.  Ala:.  SSAt^-^GUb. 
ftn.  117. — Cruise  on  Finesj  £54,  255. 


(a)  8>  C  f  Danw.  577.     Sir  Tbomat  Rajm*  36.    l  Sderf.  09. 
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The  Duke  of  St.  Alban's  against  Shore. 
"T^EBT  for  5001.  the  penally  of  articles  of  agreement. 

The  declaration  stated  the  agreement  to  hare  beea  made 
between  the  Plaintiff  and  Defendant  on  the  30th  of  SJard 
1787,  by  which  the  Defendant  was  to  purchase  of  the  Plaintiff 
a  certain  farm  with  the  appurtenances,  together  with  an  acre 
and  half  of  boggy  land,  at  the  price  of  3594/.  which  was  to  be 
paid  at  Lady-dm/  then  next,  in  the  following  manDer ;  llie 
Plaintiff  was  to  accept  of  a  conveyance  and  surrender  of  certsis 
copyhold  and  leasehold  premises  of  the  Defendant,  at  the  price 
of  1820/.  {to  be  deducted  from  the  before-mentioned  sntn  of 
S594/.)  the  Defendant  to  convey  those  premises  at  the  expense 
of  the  Plaintiff  unless  a  fine  should  be  necessary,  the  expoue 
of  which  the  Defendant  wob  to  pay ;  and  the  Plaintiff  to  mske 
a  good  title  to  the  Defendant  at  his  (the  Defendant's)  expeoi^ 
unless  a  fine  or  recovery  should  be  necessaiy,  for  which  die 
Fl^ntiff  was  to  pay,  who,  on  executing  the  conveyances,  was  to 
receive  the  rest  of  the  purchase-money.  All  timber  trees,  dm, 
and  mllow  trees,  which  then  were  upon  any  of  the  above  esfalcs, 
to  be  Jairly  valued  by  tvx)  appraisers,  and  the  prices  and  vatua 
thereof  to  be  paid  by  the  respective  purchasers  ofllie  estates  at  tk 
time  before  mentioned :  the  rents  of  the  respective  estates  to  be 
received  by  the  owners  till  the  24th  of  March  then  next.  It 
was  also  agreed,  that  in  case  the  Plaintiff  should  not  be  enabled 
to  make  a  good  title  to  the  said  estate  before  the  said  24tli  of 
March,  that  agreement  should  be  void.  And  although  the 
Plaintiff  had  done  and  performed  every  thing  on  his  part,  &c- 
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**  of  agreement,  until  and  upon  the  said  24th  day  of  March  1789* 
next  ensuing  the  date  thereof,  and  always  since  hath  been  5Jj^7of 
and  is  capable^  ready  and  willing  to  make  a  good  title  to  the  Su  Albavs 
«  said  William  Skore^  of  the  said  farm  and  premises,  and  boggy  sfou. 
*'  land  so  agreed  to  be  purchased  by  the  said  William  Shore  as 
'*  aforesaid,  and  to  execute  and  cause  to  be  executed,  necessary 
*^  and  proper  conveyances,  and  assurances,  of  the  said  farm, 
'*  and  premises,  and  boggy  lands,  to  the  said  William  ShorCf 
'*  if  the  said  William  Shore  would  have  drawn  and  prepared  the 
^  same  for  execution,  according  to  the  form  and  effect  of  the 
<*  said  articles  of  agreement,  to  wit,  at  Hanxvorth  aforesaid : 
*'  And  the  said  duke  avers,  that  he  the  said  duke,  before  the 
**  25th  day  of  March,  being  Lady-day  1788,  to  wit,  on  the 
**  22d  day  of  March  a.  d.  1718,  at  Hanwotih  aforesaid,  gave 
'<  notice  to  the  said  William  Shore,  that  he  the  said  duke  was 
^  ready  and  willing  at  any  time,  to  make  a  good  title  to  the  said 
**  WiUiam  Shore,  of  the  said  farm,  and  premises,  and  land,  so 
<*  agreed  to  be  purchased  by  the  said  William  Shore,  and  to 
'<  execute  and  cause  to  be  executed  proper  deeds,  conveyances^ 
**  and  assurances,  for  that  purpose,  if  the  said  William  Shore 
^^  would  prepare  the  same,  he  the  said  duke  then  and  there 
**  being,  and  siillbeing  enabled  to  make,  and  capable  of  makings 
*^  a  good  title,  to  the  said  William  Shore,  of  the  said  farm,  and 
*^  premises  and  land,  according  to  the  form  and  effect  of  the 
'<  said  articles :  yet  the  said  William  Shore  did  not,  nor  would^ 
^  on  or  before  the  said  24th  day  of  March  next  ensuing  the  -date 
**  of  the  said  articles  of  agreement,  nor  hath  he  at  any  time 
♦•  hitherto  drawn  or  prepared,  or  caused  to  be  drawn  or  prepared 
•*  to  be  executed  any  deed,  conveyance  or  assurance  whatsoever, 
'*  of  the  said  farm,  and  premises,  and  lands  mentioned  in  the 
^  said  articles  of  agreement,  and  so  agreed  to  be  purchased  by 
<<  the  said  William  Shore  as  aforesaid,  nor  did,  nor  would  pay 
•*  the  said  purchase^money,  or  any  part  thereof,  nor  did,  nor 
^  vould  accept,  the  said  title,  according  to  the  said  articles  of 
^  agreement;  but  on  the  contraiy  thereof,  the  said  William 
<<  Shore  hath  wholly  neglected  and  refused,  and  still  doth  neg- 
<<  lect  and  refuse  to  draw  or  prepare  any  deed,  conveyance^  or 
^  assurance  of  the  said  farm,  premises,  and  land,  unto  the  said 
**  William  Shore,  or  to  pay  the  said  purchase-money,  or  any 
^  part  thereof,  or  in  any  wise  to  carry  the  said  articles  into 
M  execution,  contrary,  &c/' 

▼OGu  I.  V  Plea 


CASES  IH  TRINITY  TERM 

Plea— «  That  the  said  duke  was  not  eapablct  reaSy^  and 
"  mUing  to  make,  nor  could  he  the  said  duke  make  a  good 
"  title  to  the  said  William  of  the  said  farm  so  agreed  to  bepur- 
"  chased,  according  to  the  tenor  and  effect  of  the  said  agree- 
"  ment,  &c.  And  for  further  plea,  Sec.  that  after  the  making 
**  of  the  said  agreement,  and  before  Lady-day  then  next  follow- 
"  ing,  to  wit,  on  the  20th  of  March  a.  d.  1788*  the  said 
"  duke  eta  dawn  divers,  la  mil,  500  of  the  said  timber  treest  500 
"  <^lhe  said  elms,  and  500  of  the  said  -mUtm  trees,  in  the  said 
"  declaration  and  agreement  respectively  mentioned,  and  by 
"  the  said  agreement  agreed  to  be  valued  and  paid  for  u  in  the 
"  said  agreement  is  mentioned,  xiiiereby  the  said  duke  ditaiM 
"  himself Jrom  performing,  and  it  became,  and  tow  impossihlejbr 
"  him  to  perform  andJidfiU  the  said  articles  of  agreement  on  hii 
*'  part,  Stc  for  vihich  reason,  he  the  said  William  declined  a»i 
'<  refused  to  carry  the  said  articles  into  execution  on  hit  part,  at 
"  he  lavfully  might,  S^" 

Replication, — Issue  on  the  first  plea,  and  general  d«niirTtf 
to  the  second.     Joinder  in  demurrer. 

Tills  WAS  argued  in  Hilary  lerm  last,  by  Lawrence,  Scijt,  lor 
the  Plaintiff,  and  Bond,  Serjt.,  for  the  Defendant,  and  a  secood 
time  in  Easter  term,  by  Le  Blanc,  Serjt.,  for  the  Plainli^  antl 
Marshall,  Serjt ,  for  the  Defendant. 

Tiie  arguments  in  support  of  the  demurrer  were  in  subatann 
as  follow: 

Tte  articles  of  agreement  in  this  case  divide  themselves  into 
two  branches.  First,  That  the  Defendant  was  to  purchase  of 
tile  plaintiff  a  farm,  &c,  for  2594/.  in  part  of  payment  for 
which  tlie  Plrtintiff  was  to  accept  a  conveyance  of  other  pre- 
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inent  respecting  the  trees  was  no  part  of  the  consideration  of     17B9. 
the  act  which  the  Defendant  was  to  perforin,  namely,  to  con*     DdceTf 
vey  his  estate,  and  *pay  the  residue  of  the  purchase-money.    SlAlbak* 
Where  there  are  mutual  remedies,  it  would  be  unjust  that  the      Suors. 
breach  of  one  covenant  should  be  alleged  as  a  reason  for  the  [  *  ^7^  ] 
breach  of  another,  because  the  damages  arising  from  the  onp 
might  be  unequal  to  those  occasioned  by  the  other.     The  case 
of  Boone  v.  Eyre  (a),   was  similar  to  the  present :  there  the 
covenant  was  for  well  and  truly  performing,  &c.  the  breach  was 
non-payment,  and  the  plea  in  bar,  that  the  Plaintiff  was  not 
legally  possessed  of  the  negroes  on  the  plantation.  There  Lord 
Mansfield  ssLidf  if  the  plea  were  allowed,  any  one  negro  not  be- 
ing the  property  of  the  Plaintiff  would  bar  the  action :  so  here, 
if  this  plea  were  allowed,  any  one  tree  being  cut  down  would  be 
a  bar  to  the  Plaintiff's  demand.     In  Hunlocke  v.  BlackUnDe^ 
2  Sound.  155.  the  terms  of  the  agreement  were  as  strong  as  the 
present,  but  there  a  similar  plea  was  not  allowed.  To  the  same 
effect  also  is  Cole  v.  Shallett^  3  Lev.  41.     Though  these  were 

(fl)  Boone  v.  Ey&e,  B.  R.  East.  17  Geo.  3.* 

Covenant  on  a  deed,  whereby  the  Plaintiff  conveyed  to  the  Defendant  the 
equity  of  redemption  of  a  plantation  in  the  Wett  Indies^  together  with  the 
stock  of  n^oes  upon  it,  in  consideration  of  500/.  and  an  annuity  of  160/. 
f>er  annum  for  his  life ;  and  covenanted  that  he  had  a  good  title  to  the  plan- 
tatioD^  was  lawfully  possessed  of  the  negroes,  and  that  the  Defendant  should 
quietly  enjoy.  The  Defendant  covenanted,  that  the  Plaintiff  well  and  truly 
performing  all  and  every  thing  therein  contained  on  his  part  to  be  performed,  he 
the  Defendant  would  pay  the  annuity.  The  breach  assigned  was  the  non- 
payment of  the  annuity.  Plea,  that  the  Plaintiff  was  not,  at  the  time  of 
making  the  deed,  legally  possessed  of  the  negroes  on  the  plantation,  and  so 
had  not  a  good  titie  to  convey. 

To  which  there  was  a  general  demurrer. 

Lord  Mansfield. — ^The  distinction  is  very  clear,  where  mutual  covenant* 
go  to  the  whole  of  the  consideration  on  both  iides,  they  are  mutual  conditionSy  the 
omeprecedeTit  to  the  other.  But  where  they  go  only  to  a  part,  where  a  breach 
may  be  paid  for  in  damages,  there  the  Defendant  has  a  remedy  on  his  cove- 
naoty  and  shall  not  plead  it  as  a  condition  precedent.  If  this  plea  were  to  be 
allowed,  any  one  n^o  not  being  the  property  of  the  Phdntiff  veould  bar  the 
actioD. 

Judgment  for  the  Plaintiff f. 

•  [2  W.  Black.  1312.  S.C]  389.     Storer  v.  Gordon^  3  M.  &  S. 

f  [Accord.  Campbell  y.  Jonef,  6T,  308.     Fothergill  y,  Walton,  8  Taunt. 

R.  570.  Ritchie  y.  Atkiruon,  10  East,  576.     2   B.  Moore,  630,  S.  C.     1 

S95.     Harelock  v.  Geddes,  10  East,  Saund.  320.  c.  notes.    5th  Edit] 
S5S.     Davidson  v.  Gwynn,  1 2  East, 

u  2  actions 
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)  789.      actions  of  covenant,  yet  the  statote  of  8  &  9  ff!  S.  e.  1 1.  has  pot 
^jlj^j.     actions  of  covenant  and  debt  for  a  penalty  on  nearly  the  ume 

Si.  Alban)   footing,  as  in  neither,  more  than  the  real  damages  sustained 
s^*      can  be  recovered. 

On  the  part  ofthe  Defendant  three  objections  (a)  were  made 
to  the  declaration.  1st.  That  the  Plaintiff  had  not  shewn  a  suffi- 
cient performance  of  his  part  of  the  agreement  to  intitle  him  (o 
bring  an  action  for  the  penalty.  *  The  conditions  in  tbia  case 
seem  to  be,  what  Lord  Mansfield  calls  "  dependent  conditiMn)" 
in  which  the  performance  of  one  depends  on  the  prior  perfenfr- 
ance  of  the  other,  and  therefore  till  the  prior  condition  be  per- 
formed, the  other  party  is  not  liable  to  an  action  for  the  non-pa^ 
fomiance  of  his  part.   Dougl.  691  {b). — It  is  not  enongfa  for  tbe 

[  274^  Plaintiffto  aver  that  he  is  ready  and  willing  to  perform  his  part; 
the  Defendant  is  not  obliged  to  convey  his  estate  to  the  PlaiO- 
tiff,  before  the  Plaintiff  conveys  to  him.  Even  in  cx>venant  (o 
recover  damages  for  the  non-performance  of  this  agreement,  tbe 
Plaintiff  must  have  shewn  that  he  had  actually  done  all  in  hii 
power  to  perform  his  part;  but  this  being  debt  for  the  pensltj, 
an  nction  of  a  more  harsh  nature,  the  Plaintiff  mast  ^leiri 
precise  pcifoi'mancc,  which  is  made  a  condition  precedent.  A 
court  of  equity,  on  the  same  principle,  will  not  decree  a  specie 
performance  of  an  agreement  unless  ihc  party  applying  for  the 
decree  has  exactly  performed  his  part.  Wherever  performsDM 
is  necessary  to  be  averred,  it  must  be  shewn  with  such  ceriainlj 
that  the  Court  may  judge  whether  the  intent  of  the  covensnt 
be  performed.  5  Com.  Dig,  43.  ♦  To  make  a  good  title  meani 
to  convey  by  a  good  title;  and  he  who  is  bound  to  convey, i» 
bound  to  prepare  and  tender  such  conveyances  as  are  proper 
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make.    Hailing s  Case^  5  Co,  22  b.    In  the  present  case,  as  nei-      1789. 
ther  party  has  done  any  act  towards  conveying  their  respective     ^T    . 
estates,  neither  can  bring  an  action  for  the  penalty.     But  if  it   St.  Albans 
should  he  holden  that  the  Defendant  was  bound  to  prepare  the      ^o^ 
conveyances  because  he  was  to  pay  the  expence,  yet  the  Plain- 
tiff has  not  shewn  a  sufficient  performance,  since,  for  any  thing 
that  appears,  a  *  fine  might  be  necessary;  and  as  such  fine  was 
to  be  at  the  expence  of  the  Plaintiff,  and  he  was  bound  to  levy  it 
Jf  necessary,  he  ought  to  have  shewn,  either  that  he  had  levied 
it,  or  that  it  was  not  necessary.     But  supposing  the  Defendant 
.was  bound  to  prepare  the  conveyance  from  the  Plaintiff,  then 
must  the  Plaintiff  be  bound  to  prepare  the  conveyance  from  the 
Defendant.     If  so  ^  the  Plaintiff  ought  to  have  stated,  not  only 
that  he  had  offered  to  make  a  good  title  to  the  Defendant,  but 
"also  that  he  had  prepared  a  conveyance  from  the  Defendant  to 
iiim,  had  tendered  it  to  the  Defendant  to  be  executed,  and  de- 
2nanded  the  difference  in  value ;  but  that  the  Defendant  had 
neither  prepared  a  conveyance  from  the  Plaintiff  to  him,  exe-    [  276  ] 
cuted  the  conveyance  from  him  to  the  Plaintiff,  nor  paid  the 
difference. 

The  2d  objection  to  the  declaration  is,  that  the  Plaintiff  only 
states  that  he  was  readt/  and  willing  to  make  a  good  title^  but  does 
not  shew  *  what  title.  If  he  in  i'act  had  no  title,  or  could  not 
make  one  to  the  Defendant,  the  agreement  was  void  by  the  terms 
of  it,  and  it  would  be  impossible  for  him  to  recover;  this  title 
is  therefore  an  essential  part  of  the  case.  But  the  validity  of 
the  tide  is  a  matter  for  the  recognizance  of  the  Court,  and  there- 
fore it  must  appear  on  the  record,  that  the  Court  may  judge  of 
it,  and  the  Defendant  take  issue  on  any  of  the  facts  which  sup- 
port it  if  untrue,  or  demur  if  it  be  insufficient.  Here  the  per- 
formance is  stated  so  generally  that  no  precise  issue  *  can  be 
taken  on  it.  In  covenant  the  breach  may  be  assigned  as  large 
as  the  covenant,  because  damages  only  are  to  be  recovered ;  but 
in  debt  for  a  penalty  a  precise  breach  must  be  shewn,  because 
a  breach  is  a  forfeiture  of  the  whole  bond.  1  Ld,  RaymAQI.  No 
issue  can  be  taken  on  the  word  *  patron  or  heir.  1  Ld,  Raym, 
£Q3.  But  the  word  *  title  is  of  much  more  vague  significatiou 
than  either  patron  or  heir.  Where  any  thing  is  to  be  done  as 
a  precedent  condition,  an  averment  that  the  party  was  '^  ready 
and  willing  to  do  it,"  is  insufficient,  neither  is  an  averment 
*  paratus  ^it  et  obttdity  sufficient,  unless  he  states  that  he  was 

hindered 
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1 789-  hindered  by  the  other  party.  2  Sound.  350.  1  Boll.  Abr.  465. 1 
40.J  but  paratus  fmt  et  obiulit  Ii  sufficient,  where  nothing  ia  to 

St.  Aluhb  be  done  on  his  part  berore  the  other  ha^  done  a  prior  act.  Ilni. 

S^M^     '^^B  Plaintifi'  therefore  ought  here  to  have  shewn  that  he  bad 

actually  mode  a  good  title  to  the  Defendant,  and  what  that  title 

was.    Hof>.  69.  77.    Cro.  Joe.  315.  425.  503.    CVo.  £/«.9l9. 

Yeh.  49-  Sid.  467.  Dougl.  620(a). 

The  Sd  objection  to  the  declaration  is,  that  there  are  three 
breaches  assigned  in  an  action  of  debt,  hut  it  is  not  stated  to  be 
according  to  the  form  of  the  statute ;  for  as  before  tlie  stat.  8  & 
9  fy.  S.  c.  11.  only  one  breach  could  be  assigned  in  an  ecttoo 
of  debt,  if  many  be  now  assigned,  notice  must  be  taken  <^  tbf 
statute  in  pleading.  But  the  breafches  themselves  do  not  meet 
the  covenant,  not  being  breaches  of  the  contract  stated.  Tbej 
are: — IsL  That  the  Defendant  did  not  draw  or  prepare  anj 
conveyance.  3d.  That  he  did  not  pay  the  purchasG-mooCT. 
Sd.  That  he  would  not  accept  the  title.  Now  a  "  breach  should 
be  assigned  in  the  words  of  the  covenant ;  or  at  least  it  matt 

£  276  ]  contain  the  plain  and  obvious  meaning  of  the  covenanL  Bat 
it  has  been  proved  that  the  DeTendant  was  not  bound  to  pre- 
pare the  conveyance.  The  tigreement  also  was  that  he  shwild 
satisfy  the  PluiiitiJIi  partly  by  convfying  certain  premises  to  bini, 
and  by  paying  him  the  remainder  in  money;  not  that  he  sboutii 
pay  the  whole  in  money.  This  breach  therefore  ought  to  have 
been  •  "  That  the  Detcniiant  did  not  convey  to  the  Plaintiff  the 
premises  which  he  agreed  to  convey,  nor  pay  the  differeDce." 
As  to  the  3d  breach,  it  would  have  been  pmper,  if  the  Plaintiff 
had  shewn  a  sufficient  pertorrannce  on  his  part ;  but  the  De- 
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Small  timber  growing  is  of  great  value,  which  if  cut  would  be      1789* 
worth  nothing.     Thriving  timber  will  pay  10  or  15  percent     ^T    J. 
for  the  purchase-money,  and  without  it  the  land  may  be  of  no   St  Albany 
value.     If  there  be  a  covenant  to  leave  all  timber  on  the  land,      shoee! 
it  is  a  breach  for  the  party  to  cut  them  down,  though  he  leave 
them.  Sir  Tho,  Raym.  464.     If  the  Plaintiff  has  cut  down  any 
of  the  trees  he  is  not  entitled  to  the  penalty,  because  he  has 
deprived  the  estate  of  certain  qualities  which  were  an  induce- 
ment to  the  Defendant  to  contract.    Admitting  the  authority  of 
Hoone  V.  Eyre^  it  is  not  applicable  to  the  present  case ;  there 
the  value  of  the  plantation  was  not  altered  by  the  loss  of  some 
of  the  negroes.     No  case  has  been  adduced  where  the  subject- 
matter  of  the  contract  was  changed.  This  is  one  entire  contract. 
The  sale  of  the  land  is  the  sale  of  the  timber.     The  Defendant 
is  called  upon  to  pay  for  a  thing  different  from  that  for  which 
he  agreed.  Various  cases  might  be  put,  where  there  may  be  an 
agreement  for  the  purchase  of  one  entire  thing,  and  a  particular 
mode  in  valuing  a  part  of  it. 

It  was  replied, 

That  although  it  was  objected  that  the  Plaintiff  had  not 
shewn  a  sufficient  performance  on  his  part,  yet  he  had  stated 
that  he  was  capable,  ready  and  willing,  to  make  a  good  title,  and  [  277  ] 
of  which  he  had  given  notice  to  the  Defendant  This  was  suf- 
ficient. The  Plaintiff  was  not  bound  to  execute  the  convey- 
ances unless  the  Defendant  had  drawn  and  paid  for  them.  As 
to  the  cases  cited,  where  it  was  holden  insufficient  to  state  that 
the  party  was  ready  and  willing  to  perform  his  part,  there  some 
specific,  certain  act  was  to  be  done,  in  which  case  performance 
was  necessary  to  be  averred.  But  here  the  Plaintiff  was  to 
make  no  conveyance  without  the  consent  of  the  Defendant. 
The  first  class  of  cases  only  shews  at  whose  expense  convey- 
ances were  to  be  made,  where  there  was  no  express  agreement, 
but  here  by  the  covenant  the  Defendant  was  to  pay  it.  As  to 
the  objection  that  a  fine  might  have  been  necessary,  that  is  an- 
swered by  stating  that  the  Plaintiff  gave  notice  to  the  Defendant 
that  he  was  ready  and  willing  at  any  time  to  make  a  good  title. 
If  a  fine  were  necessary,  the  Defendant  ought  to  shew  that  it 
was  necessary ;  the  Plaintiff  agreed  to  levy  it  only  if  it  were 
necessary.  As  to  the  case  where  the  word  ^* patron**  was  not 
sufficiently  certain  to  take  issue  upon,  it  was  in  quare  impeditj 
where  the  party  was  obliged  to  make  out  a  title  to  himself,  and 

shew 
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1789.      Eliew  an  actual  presentation.     Ta  the  other  class  of  caaes  cited, 
jj  ,^^     where  the  words  "ready  and  willing"  wereholden  notsufficirat, 
StAiun   an  absolute  performance  was  neceGsary  to  be  stated,  because  it 
^^^      was  wholly  in  the  power  of  the  party  to  perform  the  act  required. 
But  where  two  things  sre  to  be  done  at  the  same  time  by  dit 
ferent  parties,  it  is  enough  For  the  party  declaring  to  state  thai 
he  was  ready  and  willing  to  perform  his  part,  especially  where 
money  is  lo  be  paid  for  the  conveyance  of  an  estate,  in  which 
case  the  party  to  whom  the  estate  is  to  be  conveyed,  is  not  forced 
to  pay,  unless  the  other  is  ready  and  willing  to  convey.     The 
ground  of  the  decision  in  Cro.  Jac.  315.  was,  that  the  Flaiotiff 
ought  to  have  shewn  by  what  title  the  Plaintiff  in  ojectmeDt  re- 
covered, since  it  might  have  been  by  his  own  conveyance,  and 
then,  though  the  facts  alleged  were  true,  still  there  might  be 
no  breach  of  covenant.     On  this  principle  the  case  of  Ni^  t. 
'  Kitig(a)  was  decided  in  this  court.     So  also  in  the  other  cases 

cited,  where  there  were  covenants  for  good  title  and  quiet  en- 
joyment, it  was  necessary  to  state  the  title  of  those  by  whom 
the  parties  were  evicted  or  disturbed,  because  the  facts  alleged 
might  be  true,  and  yet  the  covenants  might  not  be  broken. 
The  case  cited  from  Yelverion,  49.  was  decided  principally  ui 
[  878  ]  the  ground  that  the  declaration  ought  to  have  shewn  that  A, 
the  person  who  was  to  become  bound  according  to  the  agree- 
ment,  was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely  that  tbe 
breaches  are  not  stated  to  be  assigned  by  virtue  of  the  statute; 
that  is  matter  of  form,  and  not  to  be  taken  advantage  of  ob  ■ 
general  demurrer.  As  to  the  objection  that  they  are  not  breaches 
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with  the  plantation;  here,  there  was  only  an  agreement  for  a      1789* 
valuation.     If  any  tree  had  been  cut  down,   the  Defendant     -^  ,     . 
would  have  paid  so  much  the  less;  and  if  there  was  any  ideal   SlAlbams 
value  annexed  to  the  growing  timber,  he  ought  to  have  stated      gf^^ 
it.     The  whole  contract  is  not  to  be  rescinded  by  an  alteration 
in  the  trees  on  the  land,  which  were  to  be  the  subject  of  a  sepa- 
rate valuation. 

Cur.  advis.  vuU. 

On  this  day,  the  following  judgment  of  the  Court  was  de- 
livered by  Lord  Loughborough  ;  who  having  stated  the  plead- 
ings, said. 

It  is  clear  in  this  case,  that  unless  the  Plaintiff  has  done  all 
that  was  incumbent  on  him  to  do,  in  order  to  create  a  perform- 
ance by  the  Defendant,  (if  I  may  use  the  expression,)  he  is  not 
entitled  to  maintain  the  action.  If  he  has  not  set  forth  a  suffi- 
cient title,  judgment  must  be  against  him  whatever  the  plea  is, 
and  if  the  plea  be  a  good  bar,  the  same  consequence  must  fol- 
low. It  was  argued  on  the  part  of  the  Plaintiff,  that  the  agree- 
ment respecting  the  trees  was  not  a  condition  precedent,  and 
therefore  a  breach  of  that  agreement  could  not  be  pleaded  in 
bar  of  the  action.  In  support  of  this  argument,  the  case  of 
Boone  v.  Eyre  was  cited;  but  in  that  case,  though  the  Court  of 
King's  Bench  held  the  plea  insufficient,  yet  they  laid  down  a  clear 
and  well  founded  distinction,  that  where  a  covenant  went  to 
the  whole  of  the  consideration  on  both  sides,  there  it  was  a  [  879  ] 
condition  precedent;  but  where  it  did  not  go  to  the  whole* 
but  only  to  a  part,  there  it  was  not  a  condition  precedent,  and 
each  party  must  resort  to  his  separate  remedy;  and  for  this 
plain  and  obvious  reason,  because  the  damages  might  be  un- 
equal. The  cases  also  of  Hunlocke  v.  Blacklonoe^  2  SauruL  (a) 
and  Cole  v.  Shalletj  3  Lev*  {b)  were  cited  as  being  in  favour  of 
the  Plaintiff.  But  it  is  unnecessary  to  enter  into  the  discussion 
of  those  cases ;  though  perhaps  doubts  may  reasonably  be  en- 
tertained of  the  doctrine  laid  down  in  Saundersj  and  though  the  ' 
case  cited  by  him  in  his  argument  may  deserve  full  as  much 
consideration  as  that  which  was  the  subject  of  the  determina- 
tion of  the  Court.  For  we  found  our  opinion  on  the  present 
case,  on  the  ground  of  the  distinction  in  Boone  v.  Eyref  which 
we  think  a  fair  and  sound  one.    Then  the  question  is,  whether 

(a)  P.  119.  (6)?.  41. 
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178d.  the  covenant  of  the  FlamtifF  goes  to  the  whole  consideratioti 
Xhic^  of  that  which  was  to  be  done  by  theDefeodant?  Now  the  duke 
BbAuiJii  clearly  covenanted  to  convey  an  estate  to  the  Defendant,  in 
Saau.  which  all  the  timber  growing  on  the  estate  waa  necesaarily  in- 
clifded.  The  timber  was  not  disjoined  from  the  estate  by  the 
separate  valuation  of  it.  It  was  expressly  af^reed  that  all  treesi 
&C.  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  nirt  to  be  permitted  to  a  party  contractitig  to  convey 
land  which  includes  the  timber,  by  his  own  act  to  change  the 
nature  of  it  between  the  time  of  entering  into  the  contract 
and  that  of  performing  it.  There  may  be  cases  where  tbe 
timber  growing  on  an  estate  is  tbe  chief  inducement  to  a  ptit^ 
chase  of  that  estate.  But  it  is  not  necessary  to  inquire  whe- 
ther it  be  the  chief  inducement  to  a  purchase  or  not ;  for  if  it 
may  be  in  any  sort  a  consideraUon  to  the  party  purchasing  to 
have  the  timber,  the  party  seUing  ought  not  to  be  permitted  to 
alter  the  estate  by  cutting  down  any  of  it.  This  is  not  in 
action  of  covenant  where  one  party  has  performed  his  port,  but 
is  brought  for  a  penalty  on  the  other  party  refusing  to  execute 
■'ContracL  But  to  entitle  the  party  bringing  the  acticxi  to  ■ 
penalty,  he  ought  punctually,  exactly,  and  literally,  to  complete 
Ilia  part.  We  are  therefore  of  opinion  that  the  plea  is  a  good 
bar  to  the  action,  and  on  this  we  give  our  judgment  Mj 
Brother  JtfirrjAaU  (a)  made  some  exceptions  to  the  declaration, 
'  .  which  it  is  not  necessary  to  go  into,  but  which,  speaking  for 

myseir,  I  think  material.     It  is  to  be  observed,  that  this  is  aoi 
a  contract  absolutely  and  at  all  events  to  convey.  Where  a  man 
[  280  3    undertakes  to  convey,  he  undertakes  to  convey  by  a  good  litie. 
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title?  What  exhibition  of  title?    What  title  was  tendered  to      1789. 
him  ?  (a)    What  was  there  for  him  to  accept?   This  perhaps  is 
rather  dehors  the  question,  though  it  might  be  material  if  it   st  Albaxs 
were  necessary  to  take  it  into  consideration.    But  the  ground     '^^ 
of  our  determination  is,  that  the  plea  is  good,  as  I  before  stated, 
within  the  distinction  laid  down  by  the  Court  of  King^s  Bench 
in  the  case  of  Boone  v.  Eyre. 

Judgment  for  the  Defendant. 

(a)  pCVhere  a  conveyance  is  to  be  such    stipulation,    the  purchaser  is 

prepared  at  the  expense  of  the  pur-  bound  to  tender    the    conveyance, 

chaser,  he  is  bound  to  tender  it.  Sued.  Vend.  &  Purch.   222.     fitti 

Seward  y.  Willock,  5  East,  198.  And  Edit.] 
so  also,  it  seems,  where  there  is  no 


Gerard  against  De  Robeck  and  Another.  Wednesday, 

°  Jtdy  1st. 

ADAIRy  Serjt.,  in  Easter  iexmy  shewed  cause  against  a  rule  An  under. 
to  change  the  X)enue  from  London  to  Cornwall^  bjr  product-  pj^^  x^ 
ing  an  affidavit  that  the  cause  of  action  arose  at  Port  VOrient^  g>ve  ma- 
in France^  which  prevented  him  from  undertaking  to  give  ma-  dence  where 
terial  evidence  at  any  place  in  England*  Wd.'ma'he 

The  Court  suggested,  whether  an  undertaking  to  give  ma-  supported 
terial  evidence  in  London  would  not  be  fulfilled  by  proving  the  the^<^8e*of 
cause  of  action  at  Port  JJ  Orient^  by  the  same  sort  of  fiction  as  f^tion  being 
is  used  in  a  declaration,  in  which  the  cause  of  action  may  be  counti7(o). 
laid  in  a  foreign  country  ^*  to  wit,  at  London  in  the  parisli  and 
*•  ward,"  &c. 

Afterwards  Adair  said  he  was  ready  to  enter  into  a  special  *  ""- 
undertaking  of  this  kind,  suited  to  the  circumstances  of  the  case. 
In  answer  £fr^,  Seijt.,  cited  the  case  of  Woolnorgh  v.  Boys  {fi\ 
in  which,  on  a  motion  to  change  the  venue  from  London  to 
Suffblky  an  affidavit  was  made  by  the  Plaintiff,  that  the  cause  of 
action  arose  at  Dunkirk^  and  not  in  Stfffblkf  and  the  Ck)urt  after 
consulting  all  the  officers,  held  that  the  cause  shewn  was  oot 
sufficient,  unless  the  party  had  undertaken  to  give  material  evi- 
dence in  London. 

Lord  Loughborough  said,  that  as  the  introducing  a  new    [  281  3 
method  of  practice  might  cause  confusion,  the  Plaintiff  must 

(a)  [Recognized  in  M'Clute  v.  M'Keand,  2  Taunt*  197 ;  but  see  3  Smith, 

457.] 

•  ib)  In  thb  Court,  Mkh,  J7S5. 

undertake 
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11^9'     undertake  in  the  usual  manner  to  give  material  evidence  ia 
0j,j„     Zondon,  and  leave  it  to  be  considered  at  the  trial,  <»■  after- 
«|nut      wards  by  the  Court,  how  far  evidence  of  the  cause  of  action  « 
I'brt  V Orient,  might,  by  fiction  of  law,  support  snob  so  under- 
taking (a). 

The  rule  was  therefore  discharged,  on  an  undertaking  to  give 
material  evidence  in  London. 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the 
Plaintiff,  evidence  being  given,  that  the  Defendants,  who  were 
partners  in  trade  at  Port  L'Orient,  had,  at  a  meeting  of  their 
creditors  at  that  place,  acknowledged  a  debt  to  the  Plaintiff  of 
SOOO/. 

On  this  day  Ker!y  moved  to  set  anide  the  verdict,  and  «)ter 
a  nonsuit,  on  the  ground  that  the  Plaintiff  had  not  fulfilled  hit 
undertaking.     But, 

The  Court  were  unanimously  and  clearly  of  opinion,  that  the 
undertaking  to  ^ve  material  evidence  iu  London,  was  by  fictiMi  of 
law  well  supported  by  proof  of  the  debt  in  France,  and  therefore 
Refused  to  set  aside  the  verdict 

(c)  [But.the  practice  of  the  Court  Boi.  &  Pul.  N.  R.  S9?.    S«vory  i. 

now   is   to   diicharge    the    rule   for  ^looiier,   9  Manh.  380.     6  Taunt, 

chanffing  the  venue,  without  any  un-  569.  S.  C.    Tidd'i  Prsc.  661.    atk 

derteking,  where  the  cauie  of  action  Edit.] 
arises  abroad.     Hope  v.  BennH,   3  « 


James  against  Moody. 
Tiie  piiint     T^HE  plaint  in  replevin  being  removed  by  the  Defendant  iato 
ID  mlevin  ,(,jg  Court  from  on  inferior  one  by  recordari  frmar  '""*- 
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1789. 
WouLFE  against  Sholls.  i^iadL, 

A   RULE  was  obtained  on  a  former  day  by  Bond^  Serjt,  to  To  support 
shew  cause  why  there  should  not  be  judgment  as  in  case  term  after 
of  a  nonsuit  for  not  proceedinir  to  trial  in  due  time  after  issue  thatinwfafeh 

^  utue  If  Jom- 

joined,  on  an  affidavit  which  stated  generally,  ^*  that  issue  was  ed,aruiefer 
«  joined  in  the  last  term,*' &c.  KTrfll" 

Marshall^  Sent.,  shewed  cause,  insisting  that  according  to  the  nonsuit,  for 
practice  of  this  Court,  the  Defendant  was  not  entitled  to  the  ceedingto 
judgment  for  which  he  applied,  without  shewing,  that  issue  had  ^^^ 
been  joined  early  enough  in  the  last  term  for  the  Plaintiff  to  mutt  itaick 
have  tried  his  cause  in  that  term.    For  any  thing  appearing  on  ^^  j^i^ 
the  affidavit,  issue  might  have  been  joined  too  late  for  that  pur-  eariyenough 
pose,  the  Defendant  therefore  bad  not  stated  precisely  what  ceding  temn 
was  necessary  to  support  the  rule.  ^uTS^ 

The  Court  were  of  this  opinion,  but  said  that  in  the  next  proceeded 
term,  such  a  general  affidavit  would  have  been  sufficient  ^hit  teiml 

Rule  discharged  {a).      But  in  tiie 

Vide  Frampion  v.  Payne^  arUe^  65. — and  Baker  v.  Newman  general  affl- 

davit  atat- 
ing  that 
issue  was  joined  in  the  former  temn  ia  auffldest. 


123. 


(a)  Qtf.  Whether  it  does  not  ap-  Plaintiff  must  proceed  to  trial  in  the 
pear  from  hence,  that  if  issue  be  same  term;  if  not,  at  all  events  in  the 
joined  early  enough  in  a  term,  the      next  term?  [Seeoft^,  p.  65.  note  (6).] 
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ARGUED  AND  DETERMINED  1789. 

IN  TRB 


Court  of  COMMON  PLEAS, 


IH 


Michaelmas  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


Barbe  qui  tarn  against  Parker.  satwdi^ 

•  Noo.  7tb. 

HIS  was  an  action  for  the  penalty  of  the  stat.  12  Annef  in  an  ao- 

5.  2.  c.  16.  against  usury,  tried  at  Guildhall  before  Lord  penalty  of 

tghbarougk  in  last  Trinity  Term,  in  which  a  verdict  was  ?*  !.***"** 

[id  for  the  Plaintiff  The  declaration  stated,  that  on  the  l6th  I6.  the  de- 

May  1788,  Stephen  Eomer  drew  two  bills  of  exchange  on  Jt«ted*"««. 

2iam  Keate^  one  for  46/.  payable  one  month  after  date,  the  q/ic  nmt  «/* 

er  for  45/.  payable  two  months  after  date;  and  that  the  hinr^een 

5  were  accepted  by  Keate.  IShJh^lh 

t  then  stated,  that  it  was  corruptly  agreed  between  Bomer  usury  coo- 

.  the  Defendant,    that  the  Defendant  should  discount  for  ^,e^daoce 

ner  the  said  two  bills  of  exchange,  ^^for  goldy  that  is  to  say,  ^m  that  the 

hat  he  should  for  such  discounting  thereof  have^  receive^  and  mnumey, 

ike  from  the  said  Romer  more  than  interest  at  and  after  the  ^t^**f 

ate  of  bl.for  the  forbearing  and  giving  day  of  payment  of  1  OOt  a  known  vt- 

or  a  year,  that  is  to  say,  the  same  money  as  the  profits  of  the  ^ZJ^te- 

aid  Defendant  wotdd  have  been,  if  the  said  Romer  had  bought  "'^"g^^ 

fthe  Defendant  gold  to  the  amount  of  the  said  two  bills  ofex"  to  take  as 

hangCy  and  immediately  resold  the  same  again  to  hinij  and  that  ^'^ 

Corner  should  indorse  the  bills  to  him."     It  then  stated,  that  evidence  to 

Defendant  discounted  the  two  bills,  and  advanced  and  lent  a^^^ 

tion  (o). 

[Vide  Hands  v.  Burton,  9  East,      constitute  usury  till  cash  is  actually 

But  where  money  is  lent  by  a      received.    Bro^  q.  t  ▼•  MiddletoUf 

ie  upoH  a  banker  without  a  pre-      1  Campb.  N.  P.  C.  445.    BorrodaUe 

agreement   to    consider    the      q.  t.  ▼.  Middleton,  2  Campb.  N.  P.  C. 

^e  as  cash,  it  is  no  loan  so  as  to      53.]  ' 

to 


re- 


S84  CASES  IK  MICHAELMAS  TERM 

1789.     to  Romer  the  said  sums  of  money  therein  mentioned,  that  is  to  le^ 
'Z  the  said  sums  ofiSl.  and  i5l.  respectively,  and  did  forbear,  &c. 

agaimt  And  the  Plaintiff  farther  said,  that  the  Defendant  by  meam 

"**■■  of  the  said  corrupt  contract,  took,  accepted,  and  received  of 
and  from  the  said  Bomer,  the  sum  of  4/.  1  Is.  (as  the  profits 
vhich  he  the  Defendant  would  have  made,  if  'Romer  had 
bought  of  him  gold  to  the  amount  of  the  satd  bills,  and  imme- 
diately sold  the  same  again  to  him)  for  the  forbearance  and 
giving  day  of  payment,  &c.  which  said  sum  of  42.  lit.  lo  taken, 
&c.  exceeds  the  rate  of  &\.  for  the  forbearance  and  giving  day 
of  payment  of  iOO/.  for  a  year,  &c. 

The  count  on  which  the  verdict  was  taken,  was  as  foUowi; 
rts.  "  That  it  was  corruptly,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided,  agreed  by,  and  between  the 
said  Romer  -and  the  Defendant,  that  the  Defendant  should  lend 
to  the  said  Romer,  another  sum  of  money,  to  wit,'  661.  9* •  o«d 
should  forbear,  and  give  day  of  payment  of  the  same  from  the 
time  of  lending  thereof,  until  the  money  mentioned  in  two  ca> 
tain  other  bills  of  exchange,  respectively  bearing  date  the  l6tli 
of  JVfoy  in  the  year  last  aforesaid,  before  then  drawn  by  the 
said  Bomer  upon  the  said  William,  and  by  him  severally  ac- 
cepted for  payment,  to  the  order  of  the  said  Bomer  for  two  cer- 
tain suras  of  money  therein  expressed,  to  wit,  the  sum  of  461. 
at  one  month  after  date  of  the  said  bills,  and  the  sum  of  45L  at 
two  months  after  date,  should  become  due  and  payable:  and 
that  the  DefeDdaiu  Ibi-  the  forbearance  and  giving  day  of  pay- 
ment of  the  said  86/.  Qs.  for  the  satd  time  last  aforesaid,  ahould 
have  another  sum  of  4/.  1  \s.  and  that  the  said  Romer  for  secof 
ing  the  payment  as  well  of  the  said  86/.  9s.  so  lent  as  last  afiwe- 
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laent  as  well  of  the  said  sum  of  S6L  95.  so  lent  as  last  aforesaid^  1789* 
as  the  said  4/.  1  Is.  for  the  forbearance  and  giving  day  of  pay-  Barbb 
ment  of  the  same  as  aforesaid,  did  then  and  there,  to  wit  on  said  againu 
17th  day  of  May^  in  the  year  last  aforesaid,  at  London,  &c.  in- 
dorse the  said  two  last  mentioned  bills  of  exchange,  and  thereby 
appoint  the  contents  thereof  to  be  paid  to  the  Defendant :  and 
then  and  there  delivered  the  samei  so  indoi*sed,  to  the  Defend- 
ant; and  the  Plaintiff  who  sues  as  aforesaid,  further  says,  that 
the  Defendant  under  and  by  means  of  said  last  mentioned  cor- 
rupt contract,  so  made  as  last  aforesaid,  after  the  making 
thereof,  to  wit,  on  17th  of  May,  in  the  year  last  aforesaid  at 
London^  Sec  had,  took,  accepted,  and  received  the  said  laat 
mentioned  sum  of  4/.  1  \s.  for  the  said  forbearance  and  giving 
day  of  payment,  of  the  said  last  mentioned  sum  of  86/.  95.  for 
the  time  last  aforesaid  and  in  manner  aforesaid;  which  said 
sum  of  4/.  Il5.  so  had,  taken,  accepted  and  received  by  the  De- 
fendant as  last  aforesaid,  for  the  forbearance  and  giving  day  of 
payment  of  the  said  last  mentioned  sum  of  86/.  9^*  as  last  afore- 
said for  the  respective  times  last  aforesaid,  exceeds  the  rate  of 
5L  for  the  forbearance  of  100/.  for  a  year,  8cc. 

At  the  trial  the  usury  was  clearly  proved,  as  it  appeared  that 
upon  application  to  the  Defendant  to  discount  the  bills,  he  re- 
fused to  do  it  unless  it  were  done  ^^  as  gold'*  (a),  to  which  So' 
merj  who  had  been  a  jeweller,  consented,  and  received  in  dis- 
count 86/.  95.  which  sum  was  paid  in  money,  bills,  and  old  goldy 
.part  of  which  was  a  gold  toothpick  case,  which  Romer  said  he 
believed  was  valued  between  him  and  the  Defendant  at  eight 
guineas,  but  whatever  the  sum  was,  he  took  the  toothpick  case  as 
cash,  and  immediately  melted  it  down. 

In  the  last  term,   a  rule  was  obtained  to  shew  cause  why  the 

verdict  should  not  be  set  aside,  and  a  new  trial  granted,  on  the 

ground  that  there  was  a  variance;   the  count  being,  that  the 

J)efendant  lent  to  Romer  86/.  95.  but  the  evidence  proving  that 

.part  of  the  sum  was  taken  in  goods. 

Against  which  Adair  and  Bond,  Seijts.,  now  shewed  cause. 

The  verdict  must  stand,  if  the  evidence  can  be  applied  so  as 
to  support  it     The  usury  in  this  case  was  fully  proved,  and  it 

(a)  This  is  fxplsdned  in  the  first  selling  and  repurchasing  gold  of  the 

count  of  file  declaration.    The  sum  value  of  91/.  (the  amount  of  the 

of  4/.  1 U.  is  exactly  the  profit  which  bills)  at  the  accustomed  rate  among 

the  Defendant  would  have  gained  by  refiners. 

VOL.  I.  X  ii 
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1789'  i<  sufficient  if  the  allegstion  be  GubstaD^aUy  made  out  The 
~^^^  law  does  not  requirp  so  strict  a  method  of  proviDg  a  charge  of 
Bgahut  'usury  in  a  declaration,  on  a  penal  statute,  as  in  a  plea ;  be- 
r  *QaRi  "'"^'^ '"  '''^  latter  case,  the  party  pleading  the  plea  has  direct 
cognizance  of  the  fact,  but  in  the  former,  the  transaction  is  pre- 
sumed to  be  more  secret,  and  the  action  hronght  by  a  stranger 
or  common  informer.  1  Hawk.  P.  C.  b.  1.  c.  82.  *.  S4.  In 
Flower  V.  Edwards,  Cotep.  1 1 2.  Lord  Mansfield  says»  "  in  all 
"  questions,  in  whatever  respect  repugnant  to  the  statute,  *b 
"  must  get  at  the  nature  and  subetance  of  the  transaction;  die 
"  view  of  the  parties  must  be  ascertained,  to  satisfy  the  Court 
"  that  there  is  a  loan  and  borrowing;  and  that  the  substance 
"  was  to  borrow  on  the  one  part,  and  to  lend  on  the  otfaff." 
So  here  it  made  no  difference  as  to  the  usury,  whether  the  loaa 
was  entirely  in  money,  or  partly  in  money  and  partly  in  goodi. 
The  question  is,  whether  there  was  any  evidence  of  the  sum  of 
86/.  9s.  stated  in  the  count,  being  paid  to  Romer  ?  But  he  ex- 
pressly swore,  that  part  was  paid  him  in  money,  and  the  res 
in  gold  which  he  took  as  cask.  The  gold  or  any  other  goodi 
given  as  money,  shall  be  holden  to  be  so,  especially  as  agaimt 
the  party  committing  the  usury.  Stra.  691 ;  and  it  shall  not 
lie  in  bis  mouth  to  deny  it.  It  was  the  same  as  Porft^goJ^  a 
any  other  foreign  coin,  given  in  exchange,  which  would  be  k 
cttsh.  In  1  Wih.  115.  in  an  action  on  a  promise  to  deliver  np 
a  bond  pledged,  on  payment  of  the  money  borrowed,  when 
the  breach  assigned  nas,  that  the  Defendant  refused  to  ddiwr 
up  the  bond,  tliough  it  was  not  stated  that  the  money  was  paid 
or  tendered,  yet  a  tender  and  refusal  being  proved  at  the  triii 
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any  wares,  merchandizes  or  other  thing,  or  tilings  whatso-      1789. 

ever,"  it  ought  therefore  precisely  to  have  been  set  forth  in     " 

the  count,  how  the  usury  was  committed,  whether  by  loan,  ex-      affainu 
change,  wares,  merchandize,  &c.  or  otherwise.    If  the  gold  had     ^'^"«»' 
been  sold  for  more  than  the  estimated  value,  Eomer  would  have    [  287  3 
paid  less  interest,  and  perhaps  no  usury  would  have  been  in- 
carred;  the  interest  might  have  been  either  less  than  five  per 
eenL  or  exactly  to  that  amount.     But  though  the  usury  be 
proved,  yet  it  is  not  the  same  usury,  and  not  being  the  same, 
there  is  a  variance.     The  principle  to  be  collected  from  the 
cases  on  this  point  is,  that  where  a  contract  is  stated,  whether 
il  be  the  essential  ground  of  the  action,  or  whether  it  be  matter 
of  inducement,  such  contract  must  be  specifically  proved.  Cudlip 
v.  Bundle^  Carth.  202. — Bristam  v.  Wright^  Dough  6(35.  (a). — 
King  V.  Pippetj    1  Term  Rep.  B.  R.  235. — and  in  Carlisle  v. 
TrearSf  C<mp.  671*  it  was  determined,  that  where  an  usurious 
oontract  was  not  proved  as  laid  in  the  declaration,  it  was  a  fatal 
variance.    As  to  the  case  of  Floyer  v.  Edwards^  it  is  not  stated 
what  the  declaration  was  in  that  case,  neither  was  there  any 
question  of  a  variance :  it  goes  only  to  shew,  that  an  usurious 
contract  shall  not  be  covered  by  a  sale  of  goods,  and  the  statute 
evaded.     What  the  contract  was,  must  be  collected  from  the 
whole  transaction ;  but  that  proves  it  to  be  a  contract  both  for 
m  loan  of  money  and  of  goods ;  yet  the  contract  stated  in  the 
^declaration  is  only  for  money ;  and  the  statute  distinguishes  a 
Xoan  of  money  from  a  loan  of  goods.    In  an  action  in  the  com- 
^noo  form  for  goods  sold  and  delivered  (6),  tried  before  Mr. 
«Jaitice  BuUer^  the  contract  proved  was,  that  the  goods  should 
Ibe  paid  for,  partly  in  money,  and  partly  in  buttons,  and  the  Plain- 
tiff was  nonsuited,  not  having  declared  on  the  special  agreement. 
Adair  in  reply. 

The  cases  cited  on  the  other  side  may  be  divided  into  two 
the  first,  where  it  is  necessary  that  a  contract  should  be 
roved  as  laid ;  the  second,  which  was  last  cited,  where  goods 
ere  not  allowed  to  be  considered  as  money.  As  to  the  first, 
mle  of  law  is  not  disputed ;  and  it  has  been  complied  with 
i  s  this  case ;  the  contract  has  been  proved  substantially  as  stated: 
i  t  is  laid  that  a  certain  sum  of  money  was  advanced,  and  proved 

(a)  Last  edidoa.  [Vide  Campbell  v.  SetM,  1  Chitt/f 

(hS  Harris  ▼.   Fowle,   sittings  at      Rep.  611.] 
^ialdkall  after  Mkk.  Term   1787. 

X  2  that 
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that  the  sum  was  paid  in  cash,  and  what  was  equivalent  to,  and 
accepted  as  cash.  As  to  the  last  case,  it  shews  only,  that  where 
part  of  n  contract  for  goods  is  to  be  paid  for  in  other  good^ 
the  party  shall  not  be  permilted  to  recover  the  whole  in  money, 
by  saying  the  other  goods  were  money :  but  where  there  is  i 
contract  for  the  loiin  of  money,  and  part  of  it  is  given  in  goods 
which  are  taken  as  money,  the  party  giving  them  shall  not  be 
permitted  to  deny  that  the  contract  was  for  money,  or  that  it 
was  proved  by  such  evidence  as  was  here  given. 

Lord  LouGnBORouoH. — My  opinion  continues  the  same  tt 
it  was  at  the  trial.  It  has  been  truly  argned  by  my  brollier 
Adair,  that  the  contract  was  proved  as  laid ;  and  that  it  was 
not  originally  a  contract  for  the  delivery  of  goods,  but  for  a 
loan  of  money.  Yet  I  agree  with  my  brother  Lawrence,  in  the 
case  which  he  mentioned,  where  there  was  a  contract  partly  ibr 
money  and  partly  for  goods,  because  there  it  is  obvious  that 
as  the  party  had  an  interest  that  the  contract  should  be  per- 
formed specifically  as  laid,  it  was  incumbent  on  him  to  enter 
into  the  transaction.  But  liere,  both  parties  enter  into  a  con- 
tract for  &  loan  of  86/.  9$.  in  the  execution  of  which,  by  mutual 
consent,  a  piece  of  gold  is  accepted  as  part  of  that  sum.  Sap- 
pose  Parker  had  brought  an  action  against  Bamer  for  88(.  St 
as  money  lent,  would  it  have  been  competent  to  Homer  to  hire 
said,  "  you  never  tent  me  so  much  money,  goods  were  psrt<if 
"  it :"  the  answer  to  that  would  have  been,  "  you  have  agrttJ 
*'  to  take  il,  not  as  goods,  but  as  money,  you  may  make  the 
"-  goods  represent  money,  as  well  as  money  represent  goodi." 
Parker  delivers  this  piece  of  goods  not  as  a  commodily  to  be 
sold,  but  as  .t  thing  of  srccific  vnUie.  os  :!n  gliouot  part  of  the 
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seems  to  me  to  be  well  framed,  and  sufficiently  proved.     It      1789. 
would  make  a  great  difference,   if  the  delivery  of  the  goods      ^ 
were  to  be  a  part  of  the  shift,  and  no  part  of  the  original  con-      agahiu 

II  ••11  PaKKJlK 

do  not  see  two  contracts,  as  it  was  said ;  there  appears 

to  me  to  be  but  one;  and  a  piece  of  bullion  was  substituted  as 
coin. 

Wilson,  J. — I  am  of  the  same  opinion.  There  is  no  doubt  [  289  ] 
but  that  if  the  goods  had  been  part  of  the  cover  or  shift,  it 
should  have  been  stated,  as  that  would  have  been  in  the  descrip* 
tion  of  the  offence.  Though  I  am  not  inclined  to  dispute  those 
cases  which  my  Brother  Le  Blanc  has  cited,  where  the  contract 
which  is  the  first  substantial  part,  differs  from  that  which  is 
stated ;  yet  in  this  case,  as  I  understand  the  evidence,  they  took 
it  clear  that  the  contract  was  for  a  loan  of  money.  The  first 
communication  with  the  Defendant  was  not  for  a  loan  of  money, 
but  simply  to  have  two  bills  discounted  ;  that  is,  to  have  them 
discounted  on  the  common  terms  of  five  per  cent.  The  answer 
to  that  by  the  Defendant  is  not  "  if  you  will  take  a  toothpick 
case,  or  part  of  it  in  goods,  I  will  discount  the  bills."  I  confess 
I  at  first  understood  it  so,  and  so  understanding  it,  I  had  a 
decided  opinion  on  it;  I  was  misled  by  his  saying,  ^'it  is  not 
worth  my  while  to  discount  the  bills  unless  you  will  do  it  as 
gold",  for  taking  the  toothpick  case  as  gold,  I  tliought  he  was 
to  take  it  for  eight  guineas,  which  perhaps  was  not  worth  five; 
if  so,  I  should  be  of  opinion  that  it  ought  to  have  been  stated  in 
the  declaration.  But  the  contract  was,  "  I  must  have  4/.  1  Is. 
for  the  forbearance  of  86/.  9^.  only  for  two  months";  that  is  the 
contract,  and  when  Romer  comes  to  take  the  money,  he  says, 
**  I  received  a  toothpick  case,  and  I  received  some  bills,  I  can- 
not tell  what,  but  I  took  it  all  as  cash ;  I  took  it  as  cash,  and  I 
immediately  converted  it  into  cash,  by  putting  it  into  a  crucible; 
I  converted  it  into  that  which,  if  carried  to  the  Mint,  would 
have  been  made  into  guineas."  This  neither  increased  nor  less- 
ened the  usury. 

Rule  discharged. 


GUNMIS 
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17S9. 

jjj^^_  GuNNis  and  Others  against  Erhart. 

~  '^Lfai  ^^^  Plaintifls  were  trustees  for  the  sale  of  a  copyhold  ettate 
ileclantiani  which  WB5  Gold  by  auction.     In  the  printed  conditions  of 

tioneerittfae  ^^^  ""'^i  ^^^  premises  were  stated  to  be  free  from  all  inaat- 
timeofihe  brancesi  the  Defendant  bid  for  them,  and  they  were  knocked 
■dmiiubls  down  to  him ;  but  on  discovering  that  there  was  a  charge  on 
*oriu^L°  '''*  estate  of  17/.  per  annum,  he  refused  to  coinplete  the  pnr- 
ihe  prinied  chase.  In  consequence  of  which  this  action  on  tbe  case  was 
(a).  brought. 

t  290  3  At  the  trial  (which  came  on  at  Guildhall  at  the  Sittings  after 
last  term),  the  Counsel  for  the  Plaintiffs  olTered  to  give  in  evi- 
dence, that  the  auctioneer  had  publicly  declared  from  his  pal- 
pit  in  the  auction  room,  when  the  estate  was  put  up,  that  it  was 
charged  in  the  manner  above  specified. 

This  evidence  Lord  Loughborough  refused  to  admit,  and  the 
riaintifis  were  nonsuited. 

On  this  day,  Bond,  Serjt.,  moved  for  a  rule  to  ahew  catue 
why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  grant- 
ed, on  the  ground  that  tbe  above  evidence  ought  to  have  been 
admitted.     But    ' 

The  Court  were  clearly  of  opinion,  that  the  e^dence  was  not 
admissible,  as  it  would  open  a  door  to  fraud  and  inconvenieDce 
if  an  auctioneer  were  permitted  to  make  verbal  declarations  ia 
the  auction  room,  contrary  to  the  printed  conditions  of  sale; 
nnd  no  proof  was  offered  that  the  Defendant  had  aoy  parti- 
cular  personal  information  given  him  oF  the  incumbrance  in 
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(a)  Which  enacts  **  That  no  attor- 
ney or  solicitor,  shall  commence  or 
maintain  any  action  or  suit  for  the 
recoveiy  of  any  fees,  charges  or  dis- 
bursement^ at  law  or  in  equity,  until 
the  expiration  of  one  month  or  more 
after  such  attorney  or  solicitor  re- 
q>ectiyely  shall  have  delivered  unto 


the  party  or  parties  to  be  chained 
therewith,  or  left  for  him,  her  or  them, 
at  his,  her  or  their,  dwelling  house, 
or  last  place  of  abode,  a  bill  of  such 
fees,  charges  and  disbursements,"  &c. 
(6)  There  was  no  proof  offered,  that 
the  Defendant  desired  him  to  take  it 
back. 


BftOOKS 

agcdntt 
Masoh. 


of  his  bill  previous  to  the  action,  in  compliance  with  stat.  2     1789* 
Geo.  2.  c.  23.  s.  23  (a). 

The  circumstances  were,  that  the  Plaintiff  had  delivered  the 
bill  in  due  time  to  the  Defendant,  who  acknowledged  the  debt, 
said  he  would  pay  it,  but  that  he  did  not  know  what  to  do  with 
the  bill.     Upon  which  the  Plaintiff  ^(toA:  it  back  again  (b). 

Bond,  Seijt^  now  moved  for  a  rule  to  shew  cause  why  the  non« 
suit  should  not  be  set  aside  and  a  new  trial  granted,  contending 
that  the  bill,  under  the  above  circumstances,  was  properly  deli- 
vered according  «to  the  statute.     But 

The  Court  were  of  a  different  opinion,  saying  that  the  bill    [  ^^^  ] 
ought  to  have  been  le/i  mth  the  Defendant,  as  it  was  the  inten- 
tion of  the  statute  that  the  client  should  have  due  time  to  exa- 
mine the  charges  made  by  the  attorney,  and  take  advice  upon 
them  if  necessary;  and  therefore 

Refused  the  rule. 


Collier  against. GojyYViZY. 

nnHE  additional  bail  in  this  cause  were  going  to  justify  them- 
selves in  Court,  when  it  was  objected  by  Bond,  Seijt,  that 
It  appeared  from  the  notice  of  justification,  that  they  had  not 
actually  become  bail  before  that  notice  was  given,  according  to 
a  rule  of  this  court  (a),  Mic,  18  Geo.  3.  This  was  holden  to  be 
a  sufficient  objection,  and 

The  bail  were  rejected. 

(«)  See  Impey'g  New  Inst.  Cler.C.  P.  155. 


Monday, 
Abo.  ISO. 

Bail  mutt 
actually  baTe 
become  ao 
before  notice 
of  justifica- 
tion if  given. 
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BouRCHiER  against  Wittle. 
/^OCKELL,  Serjt.,  moved  to  set  aside  the  proceedings  ons 
coalman  capias  for  irregularity,  because  there  were  not  it- 
teen  d&ys  between  the  teste  and  return.  But  the  Court  saidthe 
practice  was  to  allow  the  teste  to  be  amended,  and  therefore 
CockeU  took  nothing  by  his  motion  (&). 

(o)  [Ace.  iJariiT.  Owen,  1  Bos.  &  Pul.109,  JFaftfr  t.  Hatrfiy,  5  Tmbl 

'  PiiL  312.    But  ece  the  cases  cited  Hid.  6BS.  Adamt  t.  hvek,  3  &  &  B.  SS.) 

note(a:.  See  also  Tidd's  Pr.  126.  8th  {4)  But  see  ante,  322. 
Edit.    Slevnuoa  v.  Daavrri,  3  Bos.  & 


dMa,4:i:. 

"ig  them) 
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Mears  against  Gr&£nawat. 
TK  this  action  of  trespass  for  an  assault  and  battery,  the  first 
count  of  the  declaration,  afler  having  stated  in  the  usual  wa; 
that  the  Defendant  assaulted  the  Plaintiff  and  beat  and  bruised 
him,  &c.  went  on  in  the  following  words :  "And  the  said  J(Jin 
(the  Defendant)  then  and  there  tore,  rent,  spoiledy  damaged  tad 
destroyed,  the  clotkes  and  vxaring  apparel  of  the  said  Francis  (die 
Plaintiff),  to  wit,  Ivo  coals,  tao  *  waistcoats,  one  pair  of  breaAn, 
one  hat,  one  "wig,  one  shirt,  one  stock,  one  neckcloth,  tao  handier- 
chiefs,  one  pair  of  shoes,  and  two  pair  of  stockingSj  vhereenth  he 
was  then  and  there  clothed,  and  which  he  then  and  there  tad  at, 
of  the  value  o/*  20/.  so  that  they  became  i^  no  use  or  value  to  Um 
the  said  Francis."  There  were  two  other  counts,  but  they  M 
not  state  the  spoiling  of  the  clothes. 
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battery  was  sufficiently  proved,  or  that  the  freehold  or  title  of  1789. 
the  land  mentioned  in  the  declaration  was  chiefly  in  question. 
Now  this  cannot  be  extended  by  fair  construction,  except  to 
cases  where  the  judge  has  it  in  his  power  to  certify,  nainely$ 
where  the  question  only  relates  to  an  assault  and  battery,  or  to 
the  title  of  land ;  but  in  ^he  present  case,  an  injury  is  charged 
to  be  done  to  the  personal  chattels  of  the  Plaintiff,  who  having 
obtained  a  verdict  is  entitled  to  his  full  costs,  whether  the 
damages  amount  to  405.  or  not.  The  Defendant  might  have 
had  a  finding,  which  would  negative  that  charge;  the  Plaintiff 
could  only  have  a  general  verdict ;  it  roust  now  therefore  be  . 
taken,  that  the  Defendant  was  proved  to  have  done  the  injury 
with  which  he  was  charged.  It  is  a  distinct  substantive  allega- 
tion, though  not  contained  in  separate  counts.  In  Thompson  v. 
JBerry,  Strange  551.  the  trespass  was  stated  in»one  count,  and  in 
Arnold  v.  Thompson^  1  Barnes  9I«  two  distinct  charges  were  also 
contained  in  one  count.  In  CarrtUhers  v.  Lambj  1  Barnes  91* 
the  Plaintiff  in  similar  circumstances  with  the  present,  reco- 
vered full  costs ;  and  the  opinion  of  Mr.  Justice  Bidlerj  in  CoU 
terili  V.  ToUy{a)y  goes  to  establish  the  right  in  this  case.  In 
Hamson  v.  Adskead{b)j  though  the  Plaintiff  had  no  more  costs 
than  damages,  because  the  injury  to  the  clothes  was  laid  as  a 
consequence  of  the  assault,  yet  it  clearly  appears  from  that  case 
that  he  would  have  been  entitled  to  full  costs,  if  the  wetting 
the  clothes  had  been  charged  as  a  distinct  fact.  It  does  not  [  293  ] 
follow  that  the  tearing  the  clothes  was  in  this  case  consequen- 
tial to  a  battery,  notwithstanding  it  is  stated  that  the  Plaintifi^ 
"  then  and  there  had  them  on":  clothes  on  the  back  of  a  per- 
son may  be  injured  without  a  battery  being  committed,  though 
it  would  be  an  assault;  and  unless  an  actual  battery  were 
proved,  the  judge  could  not  certify.  The  case  then  not  falling 
within  the  stat.  Car.  2.  the  Plaintiff  is  entitled  to  recover  his 
fiill  costs. 

JRookei  Serjt.,  contrd.  By  the  ancient  common  law,  the  Plain- 
tiff was  not  entitled  to  any  costs.  The  county  courts  and  courts 
baron  were  open  to  all  the  freeholders  who  were  bound  to  >at« 
tend ;  and  in  those  courts  all  disputes  might  be  settled.  After 
the  Conquest^  the  King's  courts  claimed  jurisdiction  of  all  tres- 
passes committed  vi  et  amiiSf  because  as  they  were  breaches  of 
tbe.peace,  a  fine  was  paid  to  the  King;  but  the  inferior  courts 

(a)  1  Term  Rep.  B.  R.  655.    (A)  Saycr's  Costs,  52.  and  Bull.  N.  P.  329. 

were 


194  CASES  IH  MICHAELMAS  TERM 

Ijigg,     were  itiU  open  to  all  other  penonal  actioni  noder  40s^     ll]* 
■'■  stood  the  law  when  the  statute  of  Gloucester  was  passed.    Iliat 

agaiiiM  Btatate  gave  costs  in  all  cases  where  damages  might  be  recovered  at 
C'Bv  common  law,  and  consequently  in  all  personal  actions  sounding 
in  damages.  Bat  the  same  statute  specially  provided  againtt 
bringing  Defendants  wantonly  into  the  King's  courts  to  answer 
trifling  demands,  or  fictitioas  complaints :  the  eighth  chapta 
confirms  the  jurisdiction  of  the  county  courts,  pots  a  check  m 
c^tain  actions  in  the  King's  courts,  and  requires  an  affidavit  in 
cases  of  trespass  de  bonis  asportatiS)  that  the  goods  were  wwth 
40f. )  and  in  cases  of  battery,  that  the  plaint  was  true.  But 
it  appears  from  3  Inst  31 1.  that  this  affidavit  was  soon  dlraied, 
or  rather  never  put  in  practice.  Consequently  Fluntiffi  were 
soffered  to  bring  actions  for  trifling  causes,  in  the  courts  tt 
Weitminster,  to  the  great  oppression  of  the  D^Ddaats,«ba 
might  be  ruined  if  the  smallest  damages  were  recovered,  and  the 
King's  courts  were  employed  in  determining  trifling  causes.  To 
remedy  this,  the  stat.  43  Elix.  c.  6.  was  passed,  the  preamble 
of  wbich  sets  forth  that  it  was  made  to  prevent  trifling  suits  b^ 
ing  prosecuted  in  the  courts  at  Westminster,  and  the  second  see- 
tion  of  which  gives  a  power  to  the  judge  to  prevent,  if  ha 
pleases,  the  Pluntiff  from  recovering  more  costs  than  damage^ 
by  certifying  that  the  damages  do  not  amount  to  40s; «  with  an 
^ception  only  to  the  case  of  a  title  or  interest  in  lands,  thefie^ 
hold  or  inheritance  oflands,  and  of  a  battery.  In  all  other  caie^ 
the  judge  might  by  his  certificate  prevent  more  costs  thn 
damages  from  being  allowed,  where  the  damages  were  less  thn 
[  itQi  "}    40t.     But  it  appears  fi-om  the  judgment  of  Lord  Cfaief  J 
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oases  of  freehold  or  battery;  and  not  even  in  these^  witboiit  a  17S9» 
certificate.  In  the  first  cases  which  arose  on  the  stat  of  Car.  £• 
the  Court  seemed  to  adopt  this  construction.  Earl  of  Pembrcke 
V.  WesthaUy  S  Keb.  1£1.  Claxtonv.  Laws,  3  Keb.  U7.  But 
in  subsequent  decisions,  the  Courts  put  a  different  construction 
on  the  act,  and  the  law  is  now  settled  that  the  stat  Car.  2.  ex- 
tends only  to  cases  in  which  the  judge  can  certify,  namely  to 
cases  where  the  freehold  is  in  question,  and  the  assault  and  bat- 
tery sufficiently  proved.  5  WiU.  324.  But  of  late,  it  has  beeiv 
considered  as  a  hardship  on  defendants,  that  they  should  be 
brought  to  answer  in  the  courts  o{  Westminster  for  trifling* 
offences,  or  claims :  certificates  have  accordingly  been  granted 
under  ^S  EUz.  and  the  construction  of  22  &  2S  Car.  2.  has 
been  extended  by  modem  determinations.  Cl^gv.  Motyneux^ 
Dougl.  780.  In  cases  of  trespass  merely  for  driving  the  cattle 
of  the  Plaintiff  or  of  an  injury  to  a  mere  personal  chattel,  he 
is  entitled  to  full  costs,  because  no  title  of  freehold  can  come 
in  question;  the  case  is  therefore  not  within  stat  22  &  23- 
Car.  2.  but  remains  as  under  the  statute  of  Gloucetter^  and  if 
there  be  no  certificate  unrestrained  by  43  'Elix.  But  trespass 
for  breaking  and  entering  a  barn,  locking  the  door  and  detain* 
ing  goods  where  the  damages  were  under  405.  did  not  carry 
full  costs,  because  the  title  to  the  freehold  might  have  come  in 
question,  and  the  injury  to  the  goods  should  have  been  stated 
in  a  distinct  independent  count.  Reeves  v.  Butler,  Gilb.  Rep. 
199.  So  in  Clegg  y.  Molyneux,  the  carrying  away  the  turf  was 
an  injury  consequential  to  the  trespass,  and  the  judge  not 
having  certified,  the  Plaintiff  had  no  more  costs  than  damages* 

As  to  the  tearing  the  clothes  being  distinct  from  the  battery,  [  295  ] 
imd  the  tradition  that  a  laceravit  carries  costs,  it  is  not  always 
true:  it  is  not  so  in  trespass  quare  clausumjregit,  Gilb.  Rep.  198* 
There  is  no  authority  to  shew  that  in  a  declaration  framed  like 
the  present,  the  tearing  would  intitle  the  Plaintiff  to  full  costs; 
it  states  the  clothes  to  have  been  on  the  back  of  the  Plaintiff: 
the  tearing  of  them  was  therefore  of  itself  a  battery.  Carru' 
thers  y.Lantb  was  decided  only  in  the  Treasury,  and  does  not  set 
forth  the  declaration.  In  Hamsonv.  Adshead,  it  was  holden  that  if 
the  declaration  shews  the  injury  to  the  clothes  to  be  consequen- 
tial, there  should  be  no  more  costs  than  damages :  and  in  the 
present  case  it  was  consequential.  So  if  the  jury  find  it  to  be 
consequential.      CoUerill  v.  ToUy,  1  Term  Rep.  B.  R.  055. 

In 
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178d<  In  this  case,  the  tearing  the  clothes  was  necessarily  preceded  b; 
Z2  '  abattery,  as  the  Plaintiff  had  them  on.  Thejudge  might  there- 
agiiMit  fere  have  certified  an  actual  battery  sufficiently  proved:  bat 
avatT  there  is  no  certilicate :  the  case  then  is  within  stat.  se  &  33 
Car.  S.,  and  the  damages  being  under  40s.  the  FluntiS*  cannot 
recover  more  costs  than  damages. 

IKerby,  SerjL,  amicus  curia,  then  mentioned  the  case  of  At- 
kinson V.  Jackion,  in  C.  B.  Fasch.  1786.  which  was  a  motion 
to  taic  the  Pluntiff  his  full  costs.  The  declaration  stated  that 
the  Defendant  struck  the  Plaintiff  many  violent  blows,  and 
flung  and  threw  a  large  quantity  of  water  upon  and  over  the 
Plaintiff,  f*  and  then  and  there  not  only  wetted  him  and  pot 
**  him  in  danger  of  catching  cold,  but  spoiled  his  clothes.  Sec* 
On  this  I  Barnes  91.  and  Bayer's  Costs,  52.  were  cited. 
Lord  LouoHBoBOUGH  said  there  was  much  perplexity  in 
motions  of  this  sort,  but  the  sense  seemed  to  him  to  be,  thja 
where  the  jury  do  not  find  Ws.  damages,  there  should  be  no 
more  costs  than  damages. 

Goi7i,D,  J.  observed,  that  the  throwing  the  water  and  then 
and  there  spoiling  the  clothes,  tied  the  whole  count  and  com- 
pluDt  together.  ^ 

And  the  rule  was  rdused] 
Le  Blanc  in  reply.  In  the  case  oiReeoet  v.  Batlert  no  iojm; 
was  stated  to  personal  property,  except  what  might'  have  called 
the  title  to  the  freehold  in  question,  respecting  the  locking  np 
the  bam  and  detaining  the  goods.  The  ground  of  the  decision 
l_  296  ]  in  Clegg  and  Mt^yjietix  was,  that  the  turf  was  part  of  the  free- 
hold.    As  to  Atkinson  v.  Jackson,  the  declaration  is  not  staud 
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is,  by  supposing  that  the  Defendant  had  first  beat  the  Plaintifl^     1789. 
then  stripped  him  stark  naked,  and  spoiled  his  clothes.    But     ^^^ 
it  is  evident  that  one  act  was  in  consequence  of  the  other;  and      a^amsi 
the  law  is  not  to  be  evaded  by  a  device  of  pleading.  away!* 

Gould,  J. — There  are  two  courses  marked  out  for  judges 
in  cases  of  this  kind,  one  by  the  stat  43  Eliz.  the  other  by  22 
&  23  Car.  2.  The  first  and  best  determination  is  in  3  Keble, 
but  that  has  been  open  to  a  great  deal  of  subtle  reasoning  and 
distinction.  Yet  I  think  that  the  best  construction  which  bes^ 
answers  the  end  of  the  legislature  and  puts  a  stop  to  all  frivo- 
lous actions,  by  restraining  more  costs  than  damages  from  being 
allowed  in  the  cases  specified.  If  therefore  the  declaration  states 
the  tearing  of  the  clothes  to  be  done  at  the  same  time  with  the 
beating,  the  Court  will  construe  it  so  as  to  accomplish  the  ob- 
ject of  the  statute,  and  will  hold  the  tearing  to  be  part  of  the 
same  act,  and  a  consequence  of  the  battery.  It  was  well  deter- 
mined in  the  case  in  4  Co.  {a)  that  the  words  adtunc  4c  ibidem^ 
united  and  coupled  all  togedier. 

Heath,  J.,  of  the  same  opinion.  Whatever  difierence  of 
construction  there  was  formerly  on  the  statute  of  Car.  2.  it  is 
now  settled,  that  it  must  either  appear  on  the  face  of  the  de- 
claration or  be  found  by  the  jury,  that  the  tearing  the  clothes 
is  a  consequence  of  the  beating.  But  after  a  general  verdict  it 
is  to  be  intended  that  it  was  so  found ;  and  this  may  be  without 
violence  to  the  cases  determined  in  the  Kin^s  Bench. 

Wilson,  J.,  of  the  same  opinion,  that  the  Plaintiff  is  not  [  297  ] 
entitled  to  his  full  costs.  The  cases  rest  on  the  form  of  the  de- 
claration. If  in  an  action  of  this  kind,  the  party  chooses  to 
forego  the  tort  1o  his  person,  and  goes  only  for  the  injury  to 
bis  clothes,  he  would  have  his  full  costs.  But  if  he  will  com- 
bine both  together  in  one  count,  the  case  is  within  the  statute 
of  Car,  2.  because  the  principal  injury  is  the  battery ;  and  the 
Judge  may  certify. 

Rule  absolute. 

(a)  WaUcei^i  case,  4  Co.  41  b. 


Scott 
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Judgmoit 
bdng  enter- 
ed ODi  bond 
tOMCUntbe 
quuterly 

■n  UDuity, 
Med  bribe 


Scott  against  Whau^t. 
TUDGMENT  being  entered  on  a  warrant  of  attorney,  giroi 
with  a  bond  to  lecare  an  annuity  payable  quarterly  by  the 
Defendant  to  the  Plaintiff,  A^i /acia$  Ubu^  oq  which  tbe  ar- 
rears of  the  preceding  half  year  were  levied  on  the  Defeodan^i 
goods.  When  the  next  quarter  became  due,  another j(m,^iaiu 
was  taken  out,  and  a  second  levy  made,  but  the  judgment  had 
not  been  revived.     In  consequeoce  of  this 

A  rule  was  obtiuned  to  shew  cause  why  (amongst  other  thingi 
arising  from  objections  made  to  the  memorial  enrolled  pursusnt 
to  17  Geo.  3.  c.  96.  but  which  the  Court  thought  trivial)  the 
goods  levied  under  the  latter  execution  should  not  be  restore^ 
cm  tbe  ground  that  the  judgment  ought  to  have  been  previously 
revived  by  tcirt  facias. 

Thw  point  the  Court  thought  worthy  of  consideratitHi,  bnt  on 
this  day  they  were  clearly  of  opinion  that  it  was  not  necessary 
to  revive  tbe  judgment  in  order  to  sue  out  the  second  execution, 
and  Mr.  Justice  Gould  mentioned  tbe  case  of  OgUme  v.  lUij, 
iBlack.UU. 

Rule  discharged  with  cgsts. 
MartiaUt  SwjU,  for  the  Plaintiff*  Emnington,  Sojt.,  fat  At 
Defendant. 

(a)  rnikrt  Pr.  UBS.  »A  Edh.] 


*Clat  against  Willan  and  Otliers. 
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Carriage,  and  twopence  for  booking.    The  following  were  the 
printed  terms  on  which  the  Defendants  performed  their  business* 

*<  Willan  and  Co.  humbly  beg  leave  to  inform  their  friends 
'<  and  the  public,  that  cash,  plate,  jewels,  writings,  or  any  such 
'*  kind  of  valuable  articles,  wUl  not  be  tucounted  for  if  hHt  of 
^*  more  than  5L  value,  unless  entered  as  suck,  and  a  penny  insure 
*<  ance  paid  for  each  pound  value  {a)  when  delivered  to  the  book- 
*^  keeper,  or  other  person  in  trust,  to  be  conveyed  by  any  car- 
^<  riage  that  inns  at  the  above  inn." 

The  action  was  in  the  usual  form  against  common  carriers, 
and  the  plea,  the  general  issue.  No  money  was  paid  into  Court. 
At  the  trial  the  Plaintiff  was  nonsuited,  it  being  proved  that 
the  person  by  whom  he  sent  the  parcel  to  the  inn,  knew  of  the 
above  terms,  but  had  not  discovered  the  contents  of  the  parcel 
to  the  book-keeper,  nor  paid  for  them  as  valuables.  A  rule 
having  been  granted  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  verdict  entered  for  the  Plaintiff  on  the  ground 
that  he  was  entitled  to  recover  as  far  as  6L  by  the  printed  coa«^ 
ditions, 

Booke  and  Lawrence,  Seijts.,  now  shewed  cause.  On  the  &tr 
construction  of  the  printed  paper,  the  Plaintiff  is  not  entitled  to 
recover  even  the  51.  not  having  complied  with  the  conditions ; 
and  the  reason  of  those  conditions  is  obvious ;  that  if  a  parcel 
be  above  the  value  of  5L  but  does  not  contain  jewels,  plate  or 
the  like,  it  would  probably  be  of  considerable  bulk,  and  there- 
fore not  so  likely  to  be  lost  or  stolen.  But  it  was  contended  at 
the  trial,  that  by  analogy  to  the  case  of  insurance,  the  Plaintiff 
was  at  least  entitled  to  recover  back  the  2«.  2d.  paid  for  the 
carriage  and  booking.  Now  an  insurance  is  a  mere  contract  of 
indemnity,  but  a  carrier  has  a  right  to  be  paid  for  the  trouble 
of  the  conveyance  which  he  has  actually  taken.  Yet  an  insurer 
is  entitled  to  retain  10;.  per  cent,  where  there  is  a  return  of  pr^ 


4  Price,  3\.  Smith  v.  Home^  8  Taunt 
144.  S  B.  Moore,  18.  S.  C.  Birkett 
V.  IVUlany  2  B.  &  A.  356.  BaUon  y. 
Donovany  4  B.  &  A.  21.  Gamett  v. 
JVUian,  5  B.  &  A.  58.  Sleat  v.  Fogg, 
.5B.  &A.342.  Di^y.  Buddy  zB.& 
B- 1 77.  Whether  the  notice  furnishes 
a  defence  where  the  carrier  was  ac- 
quainted with  the  yalue  of  the  parcel, 
see  Beck  v.  Evans,  16  East,  244. 
JVilion  V.  Freenum,  5  Campb.  N.  P.  C. 
5S7.  Xm  V,  Waterhouse,  I  Pricei  280. 


Alfred  v.  Home,  3  Stark.  N.  P.  C.  1 57. 
And  as  to  the  obligation  upon  tUe 
party  employing  the  carrier  to  infomi 
nim  of  the  yalue,  see  BaUon  y.  DorUh 
van,  4  B.  &  A.  21.  Sleat  y.  Fogg,  5  B. 
&  A.  342.] 

(a)  It  was  said  in  the  argument  that 
after  the  words  "pound  value*\  were 
added,  ^  over  and  above  the  common 
carriage  J^  But  the  printed  paper  pro- 
duced in  court  was  as  aboye  stated. 

rnium. 


1786. 

CiJLy 

agjoinst 
WuAijr. 
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mium.  The  Plaintiff  has  also  been  guilty  of  a  fraud ;  he  knev 
the  conditions  which  the  Defendants  printed,  yet  by  concetlii^ 
the  real  value  of  the  parcel,  endeavoured  to  make  them  liable  at 
all  events.  So  where  fraud  has  been  manifest,  the  Court  have 
ordered  an  underwriter  to  retain  the  premium.  Pari.  Luar- 
ance,  H7.  To  the  same  point  also  is  Lowiy  v.  Bowdiai,  Dou^ 
466.  and  in  Turner  v.  Grta/(a%  the  Plaintiff  having  sent  mo«y 
and  deeds  hy  the  Nottingham  coach,  and  being  asked  by  the 
book-keeper  as  to  the  valu^  had  denied  it  to  be  a  parcel  (£ 
value,  was  nonsuited  and  not  permitted  to  recover  the  money 
paid  for  the  carriage.  Another  reason  also  why  ^e  Plaintiff 
should  not  recover  the  2s.  Zd.  is,  that  the  Defendant  comes  pr^ 
pared  only  to  resist  the  claim  of  il.,  he  has  bad  no  notice  that  ibe 
25, 3<i.  would  be  demanded,  which  was  not  the  point  to  tw  tried: 
and  it  is  laid  down  by  Lord  Mansfield,  that  where  the  partiei 
come  to  trial  on  one  ground,  care  ought  to  be  taken  that  the 
Defendant  should  not  be  surprised  by  another.  1  TermBef. 
B.  R.  134. 

Adair  and  Le  Blanc,  Seijts.,  contra.  The  Ptaiutiff  ia  enti- 
tled either  to  recover  the  51.  or  the  'is.  2d.  The  printed  tenai 
being  of  doubtful  construction,  the  matter  must  be  detennined 
by  Uie  rules  of  good  sense,  and  the  common  consult  of  man- 
kind. The  payment  of  St.  was  a  consideration  fully  adeqmte 
to  the  risk  run,  supposing  the  goods  were  nofWorth  more  dm 
AL,  when  it  appears  from  the  conditions  themadves,  that  oolj 
one  penny  would  be  the  insurance  for  every  additional  pound 
value ;  and  the  twopence  paid  for  booking  may  be  &Jdy' deemed 
ah  additional  insurance  over  and  above  the'commoo  .carriage; 
the  price  fixeJ  iiiclu<lt.'(l  both  an  insurance  of  safety  to  the  soo^ 
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fkvour  of  the  Plaintiff,  in  which  no  doubt  was  made  of  a  carri^  I7B9. 
being  liable  to  the  extent  of  the  sum  beyond  which  he  had  de-  "^  * 
clared  by  an  adTertisement  that  he  would  not  be  answerable,      againti 

As  ;^'"^''- 
ccfadi  for  losing  a  trunk  belonging  to  the  Pli^ntii^.  Though  the  lots,  in  point 
of  value  was  full  SOl,  the  Defendant  moved  for  leave  to  pay  20/.  into  court, 
upon  an  affidavit,  stating  that  he  had  long  since  published  an  advertise- 
ment*, that  he  would  not  be  answerable  for  aqy  parcels  committed  to  his 
(»re  above  the  value  of  20/.  unless  he  was  paid  in  proportion  to  the  risk ;  arid 
that  though  the  things  lost  in  the  present  case  exceeded  that  value,  yet  he  was 
not  informed  of  it,  nor  paid  any  thing  extraordinary  for  the  carriage. 

On  shewing  cause  against  the  rule,  Ertkme^  for  the  Plaintiffi,  contended^ 
that  unless  the  demand  is  for  a  specific  sum,  the  Defendant  cannot  pay  a  spe> 
ctfic  sum  into  court;  for  which  reason  it  cannot  be  done  in  any  action  found- 
ed on  a  tort,  in  trovel*,  or  whete  the  action  sounds  merely  in  damages.  18 
Mod,  397.    The  forms  of  actions  are  imiAaterial  to  the  present  point,  if  the 
object  and  gist  are  the  same.    Though  this  action  be  on  an  implied  assumpsit* 
yet  a  specific  action  on  the  case  for  n^ligence  would  have  lain;  and  as  la 
tbelatterithe  motion  could  not  be  granted,  neither  ought  it  to  be  in  the 
former,  the  object  of  both  actions  being  the  same.    Here  it  is  quite  a  matter 
of  damages,  for  though  the  jury  would  give  the  value  of  the  goods  by  thd^ 
verdict,  yet  they  may  nevertheless  extend  it  to  damages  for  such  inconve^ 
niences  as  the  Plaintiffi  may  have  sustained  fi^om  the  non-delivery  of  themj 
the  damages  therefore  being  uncertain,  the  Defendant  cannot  be  admitted  to 
pay  money  into  courts    No  man  can  pay  money  into  court,  but  where  under 
circumstances  he  may  plead  a  tender,  which  could  not  be  done  in  this  case^ 
inasmuch  as  nothing  specific  could  be  relied  on.    As  to  the  advertisement 
which  was  the  sole  ground  of  the  present  application,  the  fact  must  be  tried 
whether  the  Plaintifis  had  any  notice  of  it.    Notice  to  the  public  would  not 
be  sufficient  to  be  efiectual,  it  must  be  given  to  the  party,  which  is  mere  mat- 
ter of  evidence  to  the  jury. 

Baldwin^  in  support  of  the  rule,  admitted  that  notice  of  the  advertisement 
must  be  proved  against  the  Plaintifis  at  the  trial,  or  the  payment  of  money 
into  court  would  not  avail  any  thing  in  favour  of  the  Defendant.  This  is  a 
question  of  costs,  and  ought  the  Defendant  to  be  liable  to  costs  if  the  Plaintifi 
should  not  recover  any  more  than  20/.  at  the  trial  ?  The  motion  is  made  oM 
the  ground  of  an  expreu  contract  between  the  parties ;  upon  an  express  stipti- 
lation  that  20/.  is  the  extent  of  the  retribution.  This  u  not  an  appeal  to  the 
discretion  of  the  court,  but  is  a  matter  within  the  known  principles  which  go- 
vern cases  on  stipulated  contracts. 

Lord  Mansfield, — ^The  governing  principle  in  cases  like  the  present  is,  that 
where  the  Plaintiff  makes  that  kind  of  demand,  which  is  substantially  for  a 
specific  sum  of  money,  the  Defendant  may  move  to  pay  money  into  court. 
In  torts  indeed  it  is  otherwise :  there  it  is  a  mere  question  of  damages ;  a 
diance,  and  as  in  such  cases  the  Defendant  was  originally  in  the  wrong,  he 
must  take  the  event  of  that  chance.  In  the  present  case  the  Defendant  truly 
•ays,  **  I  am  by  express  stipulation  liable  only  for  20/.  and  am  ready  to  pay  it 

*  Hie  precise  terms  of  the  advertisement  do  not  seeta  to  ha?e  been  attended  to. 
VOL.  I.  Y  to 
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]  7S9*     As  to  the  ailment  that  a  frsod  waa  pnctlied  by  the  Plaintiff'; 
-^^      though  he  did  not  pay  a  larger  price  for  the  carnage,  yet  the 

egainM  pn^rietorB  ran  do  greater  risk,  took  do  more  trouble,  nor  were 
put  to  any  more  expeoce  in  carrying  the  parcel,  than  if  it  bad 
been  only  of  the  value  of  51.  they  were  therefore  not  injured  by 
the  concealment,  which  was  clearly  not  a  fraud.  The  Plabtiff 
gave  up  his  indemnity,  and  having  insured  only  to  the  amount 
of  part  of  tlie  value  cannot  recover  more,  but  is  entitled  to  that 
amount.  The  ground  of  the  decision  in  Lamy  v.  Bourdieu  wai, 
that  the  contract  was  executed,  and  the  Plaintiff  had  waited  till 
the  risk  was  completely  run.  But  it  appears  from  that  case,  that 
where  there  is  no  risk,  tbe  premium  shall  be  returned.  Nritber 
were  the  Defendants  in  tbe  present  case  taken  by  surprise,  widi 
respect  to  tbe  demand  of  fit.  since  it  was  stated  in  the  dedan- 
tion  that  St.  were  paid  for  the  carriage,  and  there  was  also  • 
count  for  money  had  and  received. 

7%e  Court  took  time  to  consider  UU  the  next  day,  when  tb^ 
declared  that  tbe  sense  of  the  printed  conditions  seemed  to  b^ 
that  the  Defendants  were  not  liable  to  any  extent,  unless  tin 
parcel  bad  been  entered  and  paid  for  as  valuable ;  and  thorcAm 
the  rule  for  setting  aside  tbe  nonsuit  (a) 

Was  dtscfaarged. 
to  70U."  What  it  the  question  on  tbe  meriti?   IiHtrue?    If  to,  be  n  ii|bi 
if  Dot,  he  payi  the  eotta.    Ai  to  notice  (tf  the  adrertiiement,  it  b  open  U  be 
tried. 

Atkkurit,  J. — The  whole  queition  it  who  (hall  be  liable  for  coMs?  «kid 
nuet  f&ll  on  whoever  is  in  the  wrong :  and  if  the  bet  were  in  the  kaowkif 
of  both  partiei,  it  ii  but  Juit  and  fair  that  the  Defendant  ihould  be  ftimiut 
to  pay  the  mone;  into  court.     It  u  not  litigatiDg  the  vahie  of  the  goedi;  At 
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Sumner  against  Green.  Friday, 

Nov.  27th. 

^HE  Defendant   in   this  case  having  been  arrested  on  a  S^eSwt 
respondentia  bond,  for  5900/.  a  rule  was  granted  to  shew  i«  arrested 
cause,  why  he  should  not  be  discharged  out  of  custody  on  enter-  tract,  the" 
ing  a  common  appearance.     This  rule  was  obtained  on  an  affi-  JjK^*?®^ 
davit,  which  stated,  that  the  bond  was  given  for  goods  shipped  doubtfaU 
by  the  Plaintiff,  a  British  subject  at  Calcutta  in  the  East  Indies^  ^yl^J!^^ 
on  board  an  American  ship  homeward  bound  jfrom  thence  to  u^y  suU 
Shode  Island  in  America^  which  had  previously  landed  in  Bengal  naintiffto 
a  cargo  from  Europe.     And  the  question  was,  whether  the  bond  J,|^*^*^* 
under  the  above  circumstances  was  not  void  by  the  2d  section  will  dii- 
of  the  statute  7  Geo.  I.  st.  I.  c.  21.,  which  enacts,  "  That  all  on^^^ 
**  contracts  and  aOTeements  whatsoever,  at  any  time  from  and  » common 
^'  Siher  June  fi4,  1721,  made  or  entered  into  by  any  of  his  *  Ma-  Qu.  wbe- 
**je8ty*s  subjects,  or  any  person  or  persons  in  trust  for  them,  7*]^*J**^ 
'*  for  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  st.  i.e.  %u 
**  any  ship  or  ships  in  the  service  of  foreigners^  and  bound  or  <fe-  ^^^  to  «u** 
"  signed  to  trade  in  the  East  Indies  or  parts  aforesaid ;   and  all  ^J?^?«  ^ 

Mrttuk  sub* 

'^  contracts  and  agreements  whatsoever  made  by  any  of  his  Ma-  jecta  in  the 
•*  jesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  f^fjj^i 
*^  for  the  loading  or  supplying  any  such  ship  or  skips  with  a  cargo 
**  lading  of  any  sort  of  goods,  merchandize,  treasure,  or  effects, 
•*  or  with  ahy  prooisions,  stores,  or  necessaries,  8^c.  8fc.  shall  be 
«  void''  f 

Le  Blanc  and  Lawrence,  Serjts.,  now  shewed  cause,  contend- 
ing that  the  bond  in  question  was  not  avoided  by  the  statute ; 
the  sole  object  and  meaning  of  which,  as  it  appeared  from  the 
title  and  preamble,  was  to  prevent  the  subjects  of  Great  Britain 
trading  from  Europe  to  the  East  Indies  with  foreign  commissions, 
to  the  prgudice  of  the  East  India  company:  but  this  was  a  case 
of  a  foreign  ship  homeward  bound  taking  in  a  cargo  at  CaU 
cutta,  to  be  carried  from  thence  directly  to  Rhode  Island.  It  was 
also  improper  that  a  question  of  such  importance  should  be  dis- 
cussed on  a  summary  application  to  the  Court,  and  not  put  upon 
the  record. 

Adair  and  Bond,  Serjts.,  on  behalf  of  the  Defendant,  urged 
that  the  case  was  within  the  mischief  designed  to  be  remedied 
by  the  statute,  the  intent  of  which  was  not  only  to  protect  the 
exclusive  right  of  the  India  company  from  other  British  subjects, 

Y  2  but 
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but  also  to  secure  the  trade  to  the  nation  itself  by  prerenting 
foreigners  from  sharing  in  it  in  any  degree,  and  for  that  pur- 
pose, throwing  every  possible  difficulty  in  their  way.  As  to  the 
objection  to  the  mode  of  application  to  the  court,  it  would  be 
very  ojjpressive  to  detain  a  foreigner  in  gaol  who  probaUy 
would  Dot  be  able  to  find  bail  to  the  large  amount  required  by 
tlie  bond,  when  tlie  bond  itself  might  turn  out  to  be  void. 

Lord  LouGHBOBOUGH. — We  are  all  of  opinion  in  this  caa^ 
that  the  Defendant  ought  to  be  discharged  on  entering  a  com- 
mon appearance.  But  we  do  not  think  it  necessary  to  give  a  d^ 
cided  opinion  on  the  act,  because,  where  the  Plaintiff  has  the 
Defendant  in  custody,  and  the  cause  of  the  arrest  being  conmii^ 
nicated  in  his  own  affidavit,  appears  by  reference  to  the  security 
on  which  the  debt  arises,  it  would  be  improper  to  hold  the 
party  in  prison  if  there  appears  a  probable  ground,  that  die 
contract  which  is  the  foundation  of  the  action  is  void.  If 
the  contract  were  not  only  void,  but  mischievous,  the  lav 
I  might  be  evaded,  if  the  Plaintiff  were  permitted  to  retain 
the  advantage  which  he  has  gained  over  the  Defendant^  and 
make  use  of  the  opportunity  of  treating  with  him  while  in  oob- 
finement;  for  possibly  the  merits  of  the  case  might  thai  nemi 
meet  the  examination  of  a  court  of  justice.  I  do  not  choose  to 
enter  into  the  construction  of  the  statute,  because  the  cosi^ 
guences  are  very  extensive,  since  if  it  be  as  the  Defendant  n^ 
gests  the  security  is  not  only  void,  but  the  other  clauses  go  to 
subject  the  Plaintiff  to  very  considerable  penalties :  but  I  think 
it  seems  probable,  that  in  in  true  meaning,  it  would  reach  sfi 
trading  ill  the  East  Indies  for  the  purpose  of  sending^ 
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Trelawney  against  Thomas. 


1789. 

Saturdayt 
Nov,  28rA. 


VSIT  for  work  and  labour  with  the  common  money  ^.  having 

•  given  a  ge- 

neral  bond  to 

tion  was  brought  for  services  performed  and  money  -^-  ^^^^  t'»«^ 
by  the  Plaintiff  at  the  request  of  the  Defendant,  in  Swn!^"*  ° 
'  Messrs.  Cruger  and  Peach  two  of  the  candidates  at  ^^^'*'  i^ ", 

!•  n  %  <»Tfci»  t*  \  .  /.  understood 

lection  ot  members   of  Parliament  for   the   city  of  between 

them,  is  to 
be  applied 
The    towards  in- 
demnifying 
icpences  of  an  election  in  which  B*  is  a  candidate ;  in  an  action  brought  by  C.  against  />• 
anced  and  services  performed  in  supporting  the  interest  of  B.  at  the  request  of  D.  A,  is 
1/  wU?ies3»     In  assumpsit  for  work  and  labour  and  money  paid,  the  jury  will  in  their  ver- 
nterest  on  the  money  really  advanced,  but  not  on  the  damages  for  the  work  and  labour  (a). 


t  has  been  since  decided 
in  such  case  is  not  re- 
7alton  V.  Bragg,  1 5  East, 
%v'dand  v.  Bowerbank,  1 
.C.  50.  It  appears  to  be 
settled,  notwithstanding 
ig  authorities,  that  inter- 
icoverable  upon  mercan^ 
,  or  in  those  cases  where 
»n  an  express  promise  to 
or  where  such  promise 
pUed  from  the  usage  of 
T  circumstances,  per  Ab- 
ggins  V.  Sargent,  2  B.  & 
»till,  however,  remains  a 
stion,  whether  interest  is 
>yerable  as  a  separate  dc- 
ether  merely  as  damages 
the  recovery  of  the  prin- 
Iso,  whether,  if  it  can  be 
images,  it  can  be  recover- 
(  indebitatus  counts  for 
id  delivered,  money  had 
,  &c. 

e  hand  that  interest  can 
med  where  a  contract, 
»s  or  implied,  to  pay  it 
rs  from  all  the  later  de- 
3  subject.  So  it  has  been 
;bt  will  lie  for  interest, 
it  merely  a  demand 
amages  would  not  be  the 
V.  0*ReiUy,  5  Dow,  13.7. 
mieson,  5  T.  R.  556,  but 
'.  Dee,  1  Vent.  1 98.  con- 
WUliams  v.  Fowler,  1  Str. 
t  is  said  that  where  in- 
oages  debt  will  not  lie, 
otherwise  where  a  stated 


c< 


interest  is  fixed  at  a  stated  rate.  See 
also  Dickenson  v.  Harrison,  4  Price, 
286.  That  interest  (accruing  on 
a  covenant  to  pay  a  certain  sum  of 
money  with  interest)  is  a  separate 
demand,  appears  also  firom  the  last 
cited  case;  and  see  Herries  v.  Jamie^ 
«<m,  5  T.  R.  55Z. 

On  the  other  hand,  that  interest  is 
properly  recoverable  as  damages  in- 
cidental to  the  recovery  of  the  prin- 
cipal, and  not  as  a  separate  demand 
arising  ex  contractu,  appears  from  se- 
veral authorities.    «  Interest  is  re- 
covered by  way  of  damages,  where 
damages  are  recovered  ratione  de- 
'*  tentiomsdebiti**  Sweatlandy,  Squire, 
2  Salk.  623.    "  Where  by  deed  the 
party  covenants  or  binds  himself 
to  pay  the  principal  with  interest, 
the  interest  is  not  to  be  included 
with  the  principal  in  an  action  of 
"  debt,  but  shall  be  turned  into  da- 
**  mages  which  the  jury  is  to  measure," 
per  Hale,  C.  J.  Seaman  v.  Dee,  I 
Ventr.  198.    **  Wherever  interest  is 
*'  intended  to  be  given,  it  forms  part 
of  the  damages    assessed    by  the 
jury,"    per  Lord  Kenyon,  Lee  v. 
Lingard,  1  East,  .403.  and  see  in  the 
matter  of  Burgess,  8  Taunt.  664.  So 
where  the  obligee  of  a  bond  (reserv- 
ing interest)  received  the  whole  prin- 
cipal, but  not  the  whole  interest,  and 
anerwards  brought  an  action  on  the 
bond  for  the  interest  unpaid,  to  which 
the  Defendant  pleaded  solvit  post  diem. 
Lord  Kenyon  ruled  that  the  Plain- 
tiff could  not  recover,  ^  that  the  jury 

give 
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1 799.  The  cause  was  twice  tried,  and  on  each  triaUhe  Plaintiff  recover- 

'  ed  a  verdict ;  on  the  latter,  for  the  amount  of  the  tnoney  advanced 

nr  by  liim  for  the  purposes  of  the  election,  viz.  44/.  with  Interest,  to- 

Tiuiu!.  gather  with  a  certain  snm  for  hia  attendance.  The  substanceof  the 

NX  month*  Rfter  A.'«  death),  "  there 
"  beanf  no  contract  rather  expren  or 
*■  impbed  to  pa;  intercM,  it  u  no  port 
"  of  the  debt,  but  could  only  be  it- 
"  covered  by  way  of  damages  far  At- 
"  taining  the  ddit,'*     Since  the  mo- 


"  give  the  interest  in  the  form  of  da- 
"  meges,  but  there  muit  be  something 

*  tosupport  them ;  that  here  the  prin- 

*  ripat  Having  been  paid  for  k  tnere 

*  could  be  no  verdict;  that  that  bein^ 
•*  gone,  every  thing  founded  on  it 
"  inuat  go  too."  Dixon  v.  Parkei,  I 
Eep.  N.  P.  C.  1 10.    So  also  where  in 

n  action  on  a  promissory  ' 


low 


I  whidi  the  Court*  would  i 
I  parly  to  recover  interest  ai  d»- 


pwticul^  of  the  Plaintiifi  demand  magei  resulting  from   the   non-paT- 

contained  no  claim  for  interest.  Lord  ment  of  the  debt,  where  there  ii  no 

EUenborough  held,  "  that  thoiij^h  the  contract  dtber  expresi  or  implied.  IT 

"interest  was  not  claimed  eo  nominr  allowed  in  one  instance,  why  not  a 

"  by    the    particular,    the    Pluntiff  all?  Every  creditor  to  whom  ncwj 

"  might  recover  it  he  ariung  out  of  ii  due  and  not  paid,  suttaini  a  d»' 

"  the  principal."    Blate  v.  Lawrence,  mage  by  resaon  of  the  deteoticM  of 

■'^       N.P.C,147.     See  also  fVait-  ' 


cit  v.  Wiiion,  1  R.&  M.  N.  P.  C.  105. 
and  ex  parte  WiUiamt,  I  Rose,  401. 
**  As  to  what  has  been  said  in  argu- 
**  ment  that  promiuory  notei  carry 
"  interest  by  force  of  the  contract, 
"  Lord  Hardwicke  was  an  excellent 


his  debt  in  being  deprived  of  the  n« 
of  hii  money. 

If  interest  is  to  be  r^arded  a  s 
sum  of  money  due  by  -nrtne  cf  de 
same  cmitract  under  which  the  pria- 
upal  ii  payable,  it  leeme  not  to  I* 
properly  recoverable  under  the  >■ 


"  common  lawyer,  and  he  has  over      debitatu*  counts  for  money  had  lui 
"  and  over  again  smd  that  damtges     recdved,  &c.    If  due  a>  Bridag  br 


i  given  beyond  the 
"  bills  of  exchange  and  prominory 
"  notes,  not  by  force  of  the  contract, 
"  but  in  respect  of  a  breach  of  it." 
Per  Lord  Eldon,  Odd. 

It  has  indeed  been  said,  that  inter- 
est is  somctimm  recoverable  ^  da- 
mages, and  sometimes  as  a  debt. 
Wimaml  V.  Fowler;  Dicknuon  v. 
ira;    and   (liis 


contract  only,  express  ■ 
such  contract  ou^t, •■  itteeBS,ww 
shewn  by  the  Plaintiff  in  hi*  deds» 
Hon,  and  he  will  not  be  allowed  ta 
give  it  in  evidence  nader  a  G«>1 
adapted  to  a  contract  of  a  dSflsal 
nalnre.  But  if  interest  t>e  orfrt" 
incident  to  (he  recovery  of  tbcfio- 
cipal,  there  seems  better  n 
holding  that  it  may  be  recovered  w 
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evidenceon  the  partof  the  Plaintiffi  as  it  appeared  on  Lord  Lough^     1789* 
borougWs  statement  of  it,  was,  that  the  Defendant,  wha  was    xrelaw- 
a  member  of  a  committee  at  Bristol  for  carrying  on  the  Aecixon       vey 
in  favour  of  Peach  and  Cruger^  had  taken  upon  himself  an  active    ^^oua*. 
part  in  engaging  the  Plaintiff  to  advance  money,  and  attend  in 
collecting  the  voters  resident  in  London^  and  conveying  them  to 
Bristol,     On  the  other  hand,  the  Defendant  endeavoured  to 
prove  that  he  acted  merely  as  the  agent  of  Peach  and  by  his  au- 
thority ;   for  which  purpose  he  called,  besides  other  evidence, 
two  witnesses  Lediard  and  Eacbank ;  but  they  being  examined 
on  a  voir  dirt.  Embank  said  he  had  given  a  bond  to  Peach  for 
the  payment  of  a  sum  of  money,  which  it  was  understood  be-    [  304  ] 
tween  them,    was   to    be   applied  towards  indemnifying  him 
from  the  expences  of  the  election ;   and  Lediard  acknowledged 
that  he  had  entered  into  a  written  agreement  to  the  same  effect* 
From  this  account.    Lord   houghborough    thought  they   were 
interested  in  the  event  of  the  cause,  inasmuch  as  by  procuring 
the  Plaintiff  to  be  nonsuited  or  a  verdict  against  him,  they  would 
save  themselves  from  the  consequence  of  this  action,  since  if  he 
gained  a  verdict,  as  the  Defendant  would  call  upon  Peach  to 
be  reimbursed  the  damages  and   costs,  they  would  be  liable  -^ 
by  their  engagements  to  Peach;  and  if  the  Plaintiff  having  fait 
ed  in  this  action  should  bring  another  against  Peachy  they  (the 
witnesses)  might  tender  to  Peach  the  amount  of  the  Plaintiff's 
demand,  and  thereby  escape  the  costs,  for  if  Peach  should  pro- 
ceed against  them  on  their  securities,  he  would  be  restrained  in 
equity  from  having  execution  for  more  than  the  damages  re- 
covered by  the  Plaintiff  in  the  former  action,  which  would  have 
been  tendered. 

A  rule  was  obtained  by  VfaUon^  Serjt.,  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  following  grounds.  That 
the  Defendant  was  merely  the  agent  of  Peachy  and  therefore  not 
personably  liable :  that  the  evidence  of  Lediard  ahd  Ewbank 
ought  to  have  been  admitted,  and  thatUhe  jury  ought  not  to 
have  calculated  interest,  the  damages  in  an  action  for  work  and 
labour  being  before  verdict  unliquidated. 

Adair  J  Serjt,  who  shewed  cause,  chiefly  relied  on  two  points. 
1.  That  it  was  an  established  rule  of  law,  too  clear  to  be  dis- 
puted, that  though  the  principal  was  in  general  responsible  for 
the  acts  of  his  agent,  yet  the  agent  might  by  special  circum- 
stancea^  make  himself  liable;  that  it  was  the  province  of  the 

jury 
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1789-     jury  to  determine  on   the  evidence,  whether  there  were  such 

T»Mw-    circumstsnces  or  not;  and   that   in   the  present   case,  it  wai 

"■T        found  by  the  verdict  that  the  Defendant  hod  conducted  himself 

TwHi*.     BO  as  to  be  personally  liable.     2.  That  it  sufficiently  appeared 

from  the  examination  of  Ledtard  and  Baianlc,  that  they  were 

intereated  in  such  a  manner  in  the  event  of  the  cause  as  to  make 

thar  evidence  inadmissible. 

TTte  Court  delivered  their  opinions  as  follow : 
OouLo,  J. — It  would  be  an  exceedingly  hard  f^se*  if  the 
PlaimiffTVe/awR^was  not  intitled  to  recover  against  the  Defend- 
ant TTiomat,  considering  from  the  state  of  the  evidence,  the 
active  share  and  part  which  he  took  in  this  business.  For  my  own 
H  305  "}  part,  if  I  had  been  present  on  the  spot  and  observed  his  conduct, 
I  should  have  looked  upon  him  as  a  person  supporting  the  credit 
of  Cruger,  and  putting  himself  forward  as  a  stake  to  be  respoo- 
cible  to  every  body.  With  respect  to  the  committee,  it  is  dear 
that  Thomas  was  a  member  of  it,  and  supposing  the  money  to 
come  from  that  committee,  and  having  said  nothing  to  give  the 
Plaintiff  a  better  right  against  any  other  person,  he  shall  not  be 
permitted  to  turn  the  Plaintiff  round.  With  respect  to  the  ob- 
jection to  the  witnesses,  I  take  it,  that  unless  a  witness  is  inte- 
rested in  the  event  of  a  cause,  the  objection  will  not  go  to  repel 
him;  it  will  not  go  to  his  competency,  but  only  to  liis  credit. 
In  this  casA  it  seems  to  me  &om  the  statement  of  it  by  my 
Iiord  Chief  Justice,  that  there  was  an  interest  in  these  two  wit- 
nesses, as  they  were  liable  to  that  sum  of  money  which  woaU 
follow  a  verdict  in  point  of  costs :  they  appear  tberefure  to  bw 
interested  to  procure  a  uonsuit  if  they  possibly  could  for  the 
Plaintiff,  or  a  verdict  against  him.     As  to  the  last  question  re- 
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dated  sum,  I  think  the  verdict  perfectly  right,  and  ought  to  be 
sustained :  as  to  the  sum  for  day's  wages,  certainly  in  my  appre- 
hension, no  interest  ought  to  be  allowed ;  and  this  distinction  is 
made  in  the  case  in  Bunbury,  that  for  goods  sold  and  delivered 
or  work  and  labour,  no  interest  ought  to  be  allowed ;  otherwise 
of  money  lent.  But  there  is  a  known  and  usual  method  of  re- 
mitting damages  of  this  kind.  I  am  therefore  of  opinion  that 
there  ought  not  to  be  a  new  triaL 

[It  was  then  stated  at  the  bar,  that  no  interest  had  been  al- 
lowed on  the  sum  for  the  daily  attendance  of  the  Plaintiff; 
which  the  Court  said  was  perfectly  right.] 

Heath,  J. — I  am  of  the  same  opinion  with  my  Brother  Goulds 
on  the  first  point.  I  think  it  clear  that  Thomas  has  mad6  him- 
self liable ;  he  was  one  of  the  acting  committee,  and  the  only 
person  the  Plaintiff  can  sue.  As  to  the  question  concerning  the 
witnesses  who  were  examined  on  the  voir  dire^  one  says  he  has 
entered  into  a  written  agreement,  the  other  that  he  gave  a  bond 
for  the  payment  of  money ;  and  one  says  the  money  was  to  be 
made  use  of  in  defraying  the  expenses  of  the  election.  If  the 
party  were  sued  on  the  bond,  though  in  point  of  law,  perhaps,  it 
could  not  be  pleaded  that  only  such  a  sum  was  really  advanced, 
yet  in  equity  no  more  would  be  recovered.  Then  the  question 
is,  whether  they  are  interested  in  the  event  of  this  suit?  Now 
it  appears  clearly,  that  Cruger  and  YecLch  were  joint  candidates; 
it  also  appears  that  there  was  a  committee  formed  for  the  in- 
terest of  both,  and  that  the  Defendant  Thomas  ^2^  a  member 
of  that  committee.  When  therefore  the  two  witnesses  were  called 
to  be  examined,  and  to  nonsuit  the  Plaintiff,  who  brings  his 
action  to  recover  the  expenses  of  the  election,  they  speak  most 
materially  in  respect  to  their  own  interest ;  because  the  money 
to  be  recovered  by  this  verdict,  will  be  part  of  the  money  for  the 
securing  payment  of  which  the  agreement  was  entered  into  and 
the  bond  was  given. 

Wilson,  J. — With  respect  to  the  first  question,  it  is  evident 
that  the  jury  might  have  found  either  way;  there  being  evidence 
on  both  sides,  they  might  very  well  find  for  the  Plaintiff,  which 
they  have  done.  With  respect  to  the  other  question  of  the  two 
witnesses,  I  entertain  very  great  doubts.  I  am  not  prepared  to 
go  the  length  of  saying  their  testimony  ought  to  be  rejected. 
AU  that  one  of  them  says  is,  that  he  gave  a  bond  to  Mr.  Teach 
conditioned  for  the  payment  of  money,  and  that  he  understood 

Feach 


1789. 

Tbbaw. 


Thomas. 


[S06] 
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1789.     Peach  was  to  apply  it  to  defray  the  expense!  of  the  election. 

;     Now  it  does  not  at  all  appear  that  Peach  would  be  aoawerable 

mr       to  the  Defendant  Thomas,  because  if  the  committee  undeitoolc 

•^^^  the  election  at  their  own  expense  by  their  own  subacriptioo,  the 
candidate  was  not  answerable  to  them ;  and  if  they  were  merdj 
agents,  they  were  not  themselves  personally  answerable.  Thto 
is  no  evidence  therefore  that  Thomas  could  have  compelled  thii 
money  from  Peach;  and  unless  that  was  clearly  established,  1 
am  nf  opinion  that  there  is  not  a  shadow  of  interest  in  the  wit- 
ness Evadank.  With  r^ard  to  Lediard,  I  should  also  doubt 
whether  he  had  an  interest  in  this  case,  which  must  be  shewn, 
though  they  might  have  a  common  cause.  Yet  eren  if  the  ob- 
jection were  to  hold,  it  would  go  only  to  the  credit  of  the  wit- 
ness.    Now  these  persons  are  not  to  pay  over  to  the  Defendant 

C  307  3  either  the  damages  or  costs  of  suit  which  he  might  incur;  but 
there  is  a  chance  that  Peach  may  call  upon  them.  It  ia  alw 
very  likely  that  Lediard  might  be  mistaken ;  when  he  was  gtr- 
ing  an  account  of  a  written  engagement,  he  might  not  rectd' 
lect  exactly  what  it  was,  it  might  be  a  bond  having  some  re- 
citals in  it,  or  something  relating  to  the  election ;  but  we  do  not 
know  what  it  was.  But  I  think  it  is  too  much  to  reject  the  en- 
dence  of  witnesses,  unless  there  is  •  poaitive  and  direct  proa( 
either  out  of  their  own  mouths  or  by  record  (but  oat  of  thei 
moatha  it  shoold  be]  that  they  are  interested  in  the  event  of  tlw 
cause.  In  the  present  case  it  ought  to  be  shewn,  that  Tiomat 
was  employed  by  Peach,  and  that  Peach  was  liable  to  him  wbca 
he  made  himself  liable  for  the  money. 

Gould,  J. — I  remember  a  case  in  Strange{a'),  where  ihewit- 
ness  answered  to  the  voir  dire,  that  though  he  was  not  under 
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Peach  one  of  the  candidates  has  an  engagement  on  the  part  of  1780. 
Mr.  Ewbank  to  pay  simply  a  sum  of  money;  but  JBwbank  de-  x^elaw^ 
clares  that  the  consideration  on  which  he  had  given. that  bond,  m 
and  what  would  make  the  real  debt  between  Peach  and  him,  ^^^ 
was  the  application  of  so  much  of  that  sum  as  should  be  neces- 
sary towards  the  expenses  of  the  election,  in  relief  of  P^arA  the 
partner  of  Cruger.  The  other  witness  Lediardf  entered  into  an 
agreement  which  he  states  to  be  exactly  of  the  same  effect,  for 
the  payment  of  money  which  he  understood  to  be  for  the  ex« 
pense  of  the  election.  Now  they  seem  to  me  to  have  the  most 
direct  interest  in  the  event  of  the  cause ;  not  that  the  verdict 
could  be  evidence  on  which  the  money  would  be  demandable  of 
them,  but  in  the  persuasion  of  their  own  minds,  that  the  dif«> 
ference  of  the  cause  was  just  so  much  to  them  in  the  proportion 
of  the  costs.  It  is  certainly  sufficient  from  the  case  in  Strange^ 
that  the  witness  thinks  himself  interested,  though  in  point  of 
law  there  could  be  no  recovery  against  him.  Now  if  he  dis- 
closes  the  nature  of  his  interest,  and  honestly  says  what  that  [  308  3 
interest  is  according  to  his  own  conception  of  it,  and^  it  is  an 
interest  which  by  immediate  and  necessary  consequence  must 
subject  him  to  the  costs  in  the  action,  it  would  be  strange  to  say 
that  it  was  mdifierent  to  him  whether  tbe^Defendant  or  Plain- 
tiff recovered.  Certainly  in  point  of  law,  these  witnesses  must 
pay  the  money  due  on  their  agreements,  but  it  is  equally  cer^ 
tain  that  Peach  could  have  execution  for  no  more  than  he  could 
state  to  be  paid  by  him  for  the  expense  of  the  election.  The 
44/.  due  to  the  Plaintiff  Trelawney  is  money  advanced  towards 
the  expense  of  the  election.  In  case  he  recovers,  the  obligation 
to  pay  the  44/.  and  all  the  costs  of  this  and  the  other  action  at- 
tach, which  in  that  respect  become  part  of  the  expenses  of 
the  election.  If  the  Plaintiff  had  been  nonsuited,  they  might 
have  tendered  the  two  sums  to  Peachy  and  thrown  on  him 
the  costs  (a).  With  regard  to  the  question,  how  far  collateral 
interest  in  the  same  cause  will  affect  the  parties  so  a^  to  reject 
their  evidence,  I  am  at  a  loss  for  a  settled  and  kmmn  rule. 
The  cases  have  differed  very  widely  upon  it,  it  has  appeared  in 

(a)[Butfu<pr0whetherPMcA would  ed,  FUher^,  Failowt,  $  Esp.  N. P. C. 

have  been  liable  to  the  costs?  If  the  171,  and  without  the  directions  of 

Defendant  was  rightly  sued, he  should  Peachy  Howet  \.  Martin^  l  Esp.  N. 

fiiot  have  resisted  the  payment,  and  P.C.  163.    But  see  Jonet  v.  Brooke^ 

he  could  not  throw  upon  Pe«eA  the  4  Taunt.  464.] 
costs  of  an  action  improperly  defcnd- 

several 
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■everal  cases  that  where  the  witness  has  stood  precisely  in  the 
situation  as  either  party  to  the  causC)  with  respect  to  another 
action,  it  was  better  to  hold  it  to  be  an  objection  that  went  to 
bis  competency  rather  than  hie  credit.  But  I  know  that  opinion 
is  combatted  by  very  great  authority.  Yet  it  was  so  ruled  in  the 
time  of  Lord  Chief  Justice  Parker,  by  all  the  judges  of  £r^' 
land.  The  case  is  in  Fortescue  246.  Lock  v.  Hm/ton,  where  an 
action  was  brought  on  a  policy  of  insurance,  and  the  Plaintiff 
having  proved  the  policy  and  premium,  the  master  of  the  ship 
was  called  to  prore  the  loss  and  damageS}  who  admitted  thst 
be  himself  made  an  insurance  on  some  goods  of  his  own  on 
board ;  an  objection  was  taken  to  his  competency,  which  the 
Chief  Justice  reserved  for  the  consideration  of  the  Court ;  and 
afterwards  on  a- communication  with  .alt  the  judges,  it  is  stated 
by  Fortescue,  who  was  himself  a  judge  at  that  time,  to  be  their 
unanimous  opinion,  that  it  was  a  suBScient  objection  to  repd 
the  witness(a).  But  this  in  the  present  case  goes  beside  the 
point;  as  I  take  it  here,  there  was  a  direct  interest  in  the  com 
of  the  cause. 

Role  discbai^ed. 

Seeira&MT.5i«fiir,lTennIlep.B.R.a96.  AnifT.ffailn-,3TetmRep.D.R.n. 
[JonUw  V.  ZriuUroat«,  7  Tenn  Rep.  B.  R.  601.] 

{a)  [The  case  of  Lock  v.  Bayten  itandi  in  the  came  ntnation  u  tbe 

ctuDDt  DDw  be  coDiidered  an  ai^o-  party  for  whom  he  pwm  tmieaet,  ii 

thorit;,  liace  it  appean  to  be  well  competeat.    See  the  caaea  collected 

dedded  that  a  witneu,  who  merely  1  Phill.  End.  *S.  6th  ediu] 
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ARGUED  AND  DETERMINED 


IN  THB 


Court  of  COMMON  PLEAS, 


IN 


Hilary  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III« 


KiRKMAN  against  Price.  Monday, 

Jan.  26tb« 

A   RULE  had  been  obtained  to  show  cause  why  a  bond,  war*  Thememo- 
■^  rant  of  attorney,  and  deed  of  assignment  of  the  Defend-  ^^^^ 
ant's  pay  as  a  lieutenant  in  the  navy,  to  secure  an  annuity,  wt  forth  pre- 
should  not  be  given  up  to  be  cancelled,  on  the  ground  that  the  nankin 
consideration  of  the  annuity  was  not  sufficiently  set  forth  in  the  vi>>^i>  ^ 
memorial  according  to  17  Geo.  3.  c.  26.  tSon  money 

The  memorial  stated  generally  the  annuity  to  have  been  J[^J|^j|tj, 
granted  in  consideration  of  160/.  paid  by  the  Plaintiff  to  the  17  Geo.  8. 
Defendant;  but  it  appeared  upon  affidavit,  that  99^*  145.  6d.  of  ^  Vh». 
the  money  had  been  previously  lent  by  the  Plaintiff,  for  which  thwthecon- 
the  Defendant  gave  several  promissory  notes,   and  that  the  were  a  good 
Plaintiff  at  the  time  of  granting  the  annuity,  advanced  only  so  conrifu? 
much  money  as  remained  to  complete  the  160/.  allowing  twelve  partly  of 
guineas  for  the  expences  of  the  deeds,  but  gave  up  the  notes.      it  Uietim^ 

This  Bondf  Serjt.,  in  shewing  cause,  said  was  sufficient,  as  •"'^p^y  ^ 
the  whole  consideration  money  had  in  fact  been  received  by  money  be- 
the  Defendant,  though  at  different  times.     He  also  said  that  ^ctd,  then 
the  application  came  too  early,  since  the  statute  did  not  give  ffi^en  up 
the  Court  authority  to  interfere,  before  execution  was  sued  out 
on  a  judgment  entered,  or  an  action  was  brought. 

Adair^  Seijt,  supported  the  rule^  by  contending  that  neither    |^  SIO  ] 

(a)  [Vide  Mwy$  v.  Leake^  S  T.  R.  411.    Horwood  v.  Underhili,  sM.St8. 
St.] 

the 
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the  conaideratioQ  was  a  good  one,  nor  the  mode  cif  advandng  it 
so  clearly  set  forth  as  the  statute  required.  As  to  the  first  point 
he  ateA  Jaques  V.  Wii^,  e  Tmn  Rep.  B.  S,  557;  as- to  die 
second  (on  which  be  principally  relied]^  Btmbally.  Mwrrmf^  | 
Term  R^.  B.  R,  9QQ.  \ 

The  Court  gave  no  decided  opinion  on,the  validity  of  the| 
copsideratlon  (<^,  hut  held  clearlyi  that  the  pardcql^  of  it 
were  not  sufficientty  specified,  the  words  of  the  statute  (A)  beii^ 
that  the  consideration  should  be  "711%  and  trufy  set  forth  and 
described  "  and  therefore  made  the 

Rule  sbsolnte. 


.4 


(a)  [That   nich   eooddentioii    is     R.  tSK.  and  XeM  t. 

''^  leeexparUFallim^  Ug.sT.     R.  £51.] 

(()  Sect  5. 


LocKwooD  against  Hnx. 

A  miann    TN  this  case,  on  the  motion  of  Coek^  Seijt^  a  rule  was  griit' 
^(  „d  ed  to  shew  cause  why  on  exoneretur  should  Dot^  entered  oe 

""^C"*  the  recognizance  of  bail,  on  the  ground  that  in  the  Mpiof  d 
bdogineow  tesp.  against  the  principal,  the  ac  etiam  was  **io  a  certain  pies 
but*thed^  of  trespass  on  the  case  on  promises"  for  25/.  but  that  the  de- 
ckr^D  in  cloration  was  i»  debl  for  260/.  or  simple  contract 
■  gnuDdfbr  Marshall^  Serjt.,  shewed  cause,  aiding  that  aa  the  sob 
^^S^  sworn  to  was  under  40/.  the  Defendant  might  have  been  B^ 
on  tbebo-  rested  and  holden  to  bail  on  a  common  elautam  Jrr^l  witho* 
SlTraiSf"'   ftn  °<^  etiam.     The  stnt.  13  Car.  2,  st.  2.  c.  2.  which  requires  die 
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ITOO. 
ZoucH  on  the  Demise  of  Warp  against  Willinoale.     ^^f^ 

TN  this  ejectment,  tried  before  the  Lord  Chief  Baron  at  the  A  distreM 

last  assizes  at  Chelmsford^  the  Plaintiff  was  nonsuited  on  the  leDracenied 
foHowing  circumstances.    In  September  1787,  the  lessor  of  the  ^|yjj^^ 
Plaintiff  purchased  the  premises  in  fee  then  occupied  by  the  notioe  to 
Defendant,  who  continued  tenant  from  year  to  year,  and  to  J^,rf 
whom  the  lessor  of  the  Plaintiff  on  the  19th  of  March  1788,  tj>e  no- 
gave  the  following  notice  to  quit.     "  I  do  hereby  give  you  no- 
^*  tice  to  quit  and  leave  the  possession  of  all  that  messuage  or 
<<  tenement,  &c.  which  you  hold  under  me,  &c«  at  Michaelmas 
'*  day  next,&c«"     The  Defendant  not  having  quitted  posses* 
sion  in  pursuance  of  the  notice  on  the  24th  of  Febrtiary  1789» 
the  lessor  of  the  Plaintiff  distrained  for  a  year  and  a  quarterns 
rent  due  at  Christmas  1788,  viz.  for  the  year  ending  at  the  ex- 
piration of  the  notice  to  quit,  and  the  quarter  from  that  time  to 
Christmas^  during  which  the  Defendant  held  over.    The  demise 
was  laid  on  the  1st  of  January  1 789,  and  the  question  was  as 
appeared  from  the  Chief  Baron's  report,  whether  the  distress 
taken  for  rent  accrued  subsequent  to  the  time  when  the  Defend- 
ant had  notice  to  quit,  was  not  a  waiver  of  the  notice? 

His  Lordship  was  of  opinion  that  it  was  a  waiver,  and  there- 
fore directed  a  nonsuit. 

A  rule  having  been  obtained  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  verdict  entered  for  the  Plainti£^ 
or  a  new  trial  granted ; 

Bondj  Seijt,  now  shewed  cause.  The  lessor  of  the  Plaintiff 
could  not  recover  in  this  ejectment,  having  by  the  taking  a  dis- 
tress affirmed  and  continued  the  tenancy,  which  he  had  before 
admitted  by  the  terms  of  the  notice.  Though  in  Doe  v.  Batten^ 
Cowp.  243.  the  mere  acceptance  of  rent  was  holden  not  to  be 
of  itself  a  waiver  of  the  notice,  but  to  be  a  question  for  the 
jury,  whether  it  was  the  intention  of  the  parties  that  such  ac- 
ceptance should  be  a  waiver  or  not ;  yet  in  the  present  case  no 
8uch  question  could  arise,  the  distress  being  a  direct  acknow- 
ledgment that  the  tenancy  continued.     This  principle  is  to  be 

(d\  [Accord.   Doe  v.  Johnson^   I  not  a  waiver  of  the  notice  to  quit,  or 

Stark.  N.  P.  C.  41 2.    But  after  a  ver-  a  ground  for  setting  aside  the  verdict 

diet  in  ejectment  for  not  quittmg  ac-  or   staying    execution.      Dae  dem. 

larding  to  notice,  a  subsequent  dis-  Hoime$  v.  Darby,  8  Taunt  538.] 


tress  for  rent  due  after  the  verdict,  is 


collected 
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179a     collected  from  Co.  Lit.  212  b.— 1  Roll.  Abr.  47^.-3  Co.  64. 

~ Fmnanticase.     Piowd.   135.  which  cites  14  Aasize. — Birch  y. 

«^      Wright,  1  Term  Rep.  B.  R.  378. 

^^^  Sunnington,  Sei].,  contri.  As  the  Defendant  was  tenant  from 
year  to  year,  the  authorities  cited  from  Lord  Coke,  which  were 
[  SIS  ]  of  the  waiver  of  a  forfeiture  for  a  condition  broken,  are  not  ap- 
plicable. As  the  landlord  might  have  brought  an  acUon  for 
use  and  occupation,  there  is  no  good  reason  why  he  may  not  aUo 
bring  an  ejectment.  In  the  former,  there  is  an  implied  contraa 
between  the  parties,  founded  on  a  supposed  pennissioQ  by  the 
Plaintiff  for  the  Defendant  to  enjoy,  in  the  latter,  the  contract 
is  express;  but  the  principle  is  the  same,  la  Doe  v.  Battai 
acceptance  of  rent  was  holden  not  to  be  a.  waiver  of  a  noticeto 
quit ;  and  in  a  case  there  cited  tried  at  Launceston  assizes,  though 
the  Plaintiff  had  accepted  rent  which  had  accrued  after  the  de- 
mise, yet  he  both  recovered  in  the  ejectment,  and  afterwards  m 
an  action  for  use  and  occupation. 

Lord  Loire UBO sou au.-~-Tb ere  could  be  no  qnestioD  of  io- 
tenUon  left  to  the  jury,  as  the  taking  a  distress  was  an  act  Mt 
to  be  qualified,  and  an  express  confirmation  of  the  tenancy. 

Gould,  J. — In  the  mere  acceptance  of  rent,  the  quo  aum 
is  to  be  left  to  the  juiy  agreeable  to  Lord  3fafu/E;U'sdocUiaeb 
the  case  in  Cowper  (a).  But  I  agree  with  my  Lord  Chief 
Justice  that  the  distress  was  in  this  case  an  act  not  to  b«  qiit- 
lified,  and  amounted  to  a  confirmation  of  the  tenancy. 

WiLaoN,  J. — I  am  of  the  same  opinion.     In  Doe  v.  Batlrt     , 
there  was  a  design  to  deceive  the  landlord,  and  a.  queetioD  I  re- 
member  very  well  was  made,  wliether  he  should  be  bound  t 
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distress  may  he  taken  within  six  months  after  the  cleterminalion 
of  a  lease,  provided  the  interest  of  tbe  landlord,  and  the  pos- 
session of  the  tenant  continue :  the  law  in  this  respect  being  al- 
tered since  the  time  of  Lord  Coke^  when  the  old  notion  pre- 
vailed that  a  di$tress  could  not  be  taken,  unless  the  same  rela- 
tion subsisted  bejtween  the  parties  (a). 

Rule  discharged. 

(a)  [See  1  Sound.  fi8a.{n).  5th  Edit.,  and  Beuvan  v.  Dehh^y,  ante  p.  5.] 
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*CoLLis  and  others  against  Emett. 


Frida^t 
Feb.  12th, 


I 


NDORSEES  against  the  drawer  of  a  bill  of  exchange.  The  -^^  having 
declaration  contained  six  counts.  1.  Stating,  that  the  Plain-  i^etoii 


tiffs  and  Defendant  and  certain  persons  usinc  the  name,  style  ^^  P*?*' 

'  ,°  ^      if        duly  stamp- 

and  firm  of  Livesay^  HargreavCj  Ansticy  Smith  and  Hali  were  ed,  and  de- 

persons  respectively  trading  and  using  commerce,  &c. :  that  the  ^.^forie 

said  persons  so  using  the  names,  style  and  firm  of  Livesay^  purpose  of 

and  Co.  were   partners :    that  the  Defendant    on  the  5th   of  bm^f fx- 

Aprily  1788,  drew  a  bill  of  exchange  directed   to  them,  by  ^J^^^ '" 

which  he  required  them  three  months  after  date  to  pay  to  as  ^.should 

Mr.  George  Chapman^   or  order^   1,551/.   value  received,  and  en.ws»*m 

payuble  to  a  Jictitious  payee  or  order,  and  indorses  it  over  for  a  valuable  consideration  to  C.  who  is  ig- 
norant of  the  transaction.  C.  the  indorsee  may  maintain  an  action  against  A,  as  the  drawer  of  abill^xiy- 
eMeto  bearer  on  a  count  to  that  efiect;  or,  C.  may  recover,  on  a  count  stating  the  special  circumstances 
of  tbe  case,  if  that  count  do  not  vary  from  the  verdict  (a). 


(«)  [This  decision  was  never  ap- 
pealed from,  but  was  relied  upon  by 
the  counsel  in  argument,  and  by  se- 
veral of  the  judges  in  giving  their 
opinion  in  the  House  of  Lords,  in 


o£  Eyre,  C.  J.,  and  Heath,  J.,  post, 
pp.  508.  625,  with  whom  the  Lord 
Chancellor   Thurlow  coincided,  see 
p.  625.]   Note  to  the  third  edition, 
[The  above  cases  all  of  them  arose 


[  ♦SIS] 


the  case  of  Minet  v.  Gibson,  see  pott,  .    out  of  the  bankruptcy  of  Livesay  and 

Co.,  and  Gibson  and  Co,  who  ncgo- 
ciated  bills  with  fictitious  names  upon 
them  to  the  amount  of  nearly  a 
million  sterling  a-year.  Chitty  on 
Bills  of  Exchange,  83.  (n)  6th  Edit: 

But  where  there  is  no  proof  that 
tbe  circumstance  of  the  payee  being 
a  fictitious  person  was  known  to  the 
acceptor,  the  bill  cannot,  as  it  seems, 
be  treated  as  a  bill  payable  to  bearer. 
Bennet  ▼.  Fameli,  1  Campb.  N.  P.  C. 
130.  180.  c.  Where  a  bill  of  ex- 
change is  drawn  and  negociated,  and 
a  blank  is  left  for  the  name  of  the 
payee,  a  bona  fide  holder  may  fill  it 
up  with  his  own  name,  and  recover 
against  the  drawer.  Crutchley  v. 
Claremce,  2  M.  &  S.  90.  See  also 
CnUchly  v.  Mann,  5  Taunt.  529.] 


p.  590.  595,  of  this  volume.  See  also 
the  cases  of  Tatlock  v.  Harris,  5 
T.  R.  B.  R.  174.  Vere  v.  Lewis,  3 
T.  R,  B.  R.  182.  Mnet  et  al.  v.  Gib- 
son et  al,  3T.  R.  481.  pott,  569, 
625,  of  this  vol.  and  Pari.  Cases,  8vo. 
ToL  II.  48.  61,  and  Gibton  et  al,  v. 
Munier,  pott,  yo\,  u,  187.  211.  288. 
JI98.  Pari.  Cases,  8vo.  vol.  vi.  235, 
and  the  long  note  there.  The  result 
of  all  cases  appears  to  be,  that "  a  bill 
**  of  exchange  payable  to  a  fictitious 
^  payee  or  order,  and  indorsed  in  his 
•*  name  by  concert  between  the  drawer 
**  and  acceptor,  is  to  be  considered 
•*  as  a  bill  payable  to  bearer,  in  an 
•*  action  by  an  innocent  indorsee  for 
**  a  valuable  consideration,  either 
^  against  the  drawer  or  acceptor  of  the 
•*  bill."  But  see  contra  the  opioioni 
▼OL.  I. 


delivered 
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1790.  delivered  the  said  bill  to  them,  and  authorized  them  to  ne- 
Qg^j_^^  gotiate  and  indorse  the  same  in  tht  name  of  George  Chapman 
npfnn  and  thereby  to  raise  money  thereon  for  the  use  of  the  said 
persona  so  using  the  names,  style  and  firm  of  Livesay  and 
Co,  The  PlaintifFs  then  averred,  that  when  the  said  bill  was 
so  made  as  afuresaid  or  at  any  time  afterwards,  there  was  no 
such  person  as  George  Chapman  the  supposed  payee  in  the  ssld 
bill  of  exchange,  but  that  the  said  name  was  merely  JSctiliaa 
to  wit,  at  London,  Sfc.  which  said  bill  of  exchange,  afterwards 
to  wit,  &c.  by  one  Andrew  Goodrich  being  a  person  there' 
unto  in  thai  behalf  lavjfully  authorized,  by  Livesay  and  Co.  upon 
sight  thereof  was  accepted  according  to  the  usage  and  custom 
aforesaid.  And  the  said  persons  so  using  the  names,  &c  of 
lavesay  and  Co.  being  so  authorized  as  aforesaid,  afterwards 
and  before  the  payment  of  the  said  sum  of  money  therein 
contained  or  any  part  thereof,  and  before  the  time  thereby 
appointed  for  such  payment,  to  wit,  &c.  negotiated  and  in- 
dorsed the  said  bill  o/*  exchange  in  and  with  the  name  of  the  saii 
George  Chapman,  and  in/  that  indorsement  in  the  name  <^  lie 
said  George  Chapman  appointed  the  contents  of  the  said  bill  if 
exchange  to  be  paid  to  the  said  Plaintiff's,  and  thereby  raited 
money  thereon,for  the  use  of  the  saidpersons  so  using  the  noma, 
4'c.  of  Livesay  and  Co.  and  then  and  there  delivered  the  s«iil 
bill  of  exchange  so  indorsed  to  the  said  PlaintiSs,  vi» 
thereupon  then  and  there  on  the  a-edit  thereof,  advanced  to 
f?ie  said  persons  so  using  the  names,  style,  and  firm  of  Uvesa'j 
[  314  1  and  Co.  the  eaid  sum  of  money  in  the  said  bill  mentioned;  ot 
which  the  Defemiant,  &c.  had  notice.     It  was  then  stated  thai 
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say  J  Sfc.  for  payment — their  refusal  to  pay — notice  to  the  De-      1790. 
fendant — he  became  liable — promise,  &c.  -; 

3.  Money  paid. — 4.  Money  lent. — 5.  Money  bad  and  received,      against 
— 6.  Insimul  comjnUassent.  Emiw. 

Plea  general  issue. — The  cause  was  tried  before  IjOvALot^h" 
borough  at  Guildhall^  and  the  following  special  verdict  found. 

That  the  said  John  Emett  (who  was  a  partner  with  Uvezay 
and  Co.  in  the  spinning  of  cotton,  at  Clithero)  wrote  his  name 
upon  a  piece  of  blank  paper  with  a  shilling  stamp  thereon, 
and  delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of 
drawing  a  bill  of  exchange  for  such  sum,  payable  at  such  time, 
and  to  such  person  or  persons  as  they  should  think  fit 

That  afterwards  the  said  Livesay  and  Co.  on  the  5th  day  of 
Aprils  1788,  drew  on  the  said  paper  above  the  name  of  the  said 
John  Emett  J  a  certain  writing  directed  to  the  said  Livesay  and  Com 
in  the  words  and  figures  following,  viz.  *^  Clithero^  April  5th 
**  1788,  1,551/.  three  months  after  date,  pay  to  Mr.  George 
*^  Chapman^  or  order,  fifteen  hundred  and  fifty  pounds,  value 
**  received  as  advised,  John  Emett.**  That  the  occasion  and 
manner  of  giving  the  said  paper  writing  was  as  follows,  viz. 
That  on  the  said  5th  of  April,  the  said  Livesay  and  Co» 
were  indebted  to  Thomas  Jeffrey,  in  the  sum  of  1,5 12/.  9^. 
upon  a  bill  of  exchange  which  became  due  that  day,  and 
which  had  been  previously  given  for  goods  sold  by  Jeffery 
to  them.  That  one  Richard  Collis  clerk  to  the  said  Jef^ 
Jery,  on  that  day  applied  at  the  house  of  Livesay  and  Cb. 
in  Cheapside  for  payment  of  the  said  bill;  that  on  such  ap-  [  515  1 
plication  he  saw  the  said  Anstie,  one  of  the  said  partners, 
-who  informed  the  said  Richard  Collins  that  he  could  not  con- 
veniently then  pay  the  same,  but  requested  the  said  Richard 
Collis  to  take  a  bill  on  the  said  house  of  Livesay  and  Co.  for 
the  said  sum  of  1,512/.  95.  at  three  months  date,  including  the 
interest  thereof  in  the  mean  time,  and  gave  to  him  the  said  blank 
jpaper  above  mentioned  with  the  name  of  the  said  John  Emett 
written  thereon,  to  be  filled  up  by  one  of  the  clerks  of  the  said 
XJvesay  and  Co. 

That  one  Ludhm  a  clerk  of  the  said  Livesay  and  Co.  filled  up 
the  said  writing  for  1,551/.  being  the  amount  of  the  said  bill 
and  interest  in  manner  and  form  as  above  set  forth,  except  the 
acceptance  and  indorsement  thereof  as  hereinafter  mentioned  • 
and  that  immediately  afterwards,  the  said  paper  writing  was 

z  2  carried 
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1790.  carried  to  Andrew  Goodrich  another  clerk  of  the  said  Ltvesey 
Qj^jjj  and  Co.  and  who  was  authorised  by  the  said  Livesay  and  Cb.  to 
agahtu  accept  the  same,  and  which  the  said  Andrew  Goodrich  accord- 
ingly did  in  the  name  of  the  said  Livesay  and  Co.  Thai  with 
'the  mUkority  of  the  said  Livesay  and  Co.  the  name  of  George 
Chapman  was  then  indorsed  in  the  said  paper  writing,  and  that 
the  said  paper  writing  so  filled  up  accepted  and  indorsed,  wai 
then  delivered  to  the  said  Richard  CoUit,  and  the  said  Richard 
CoUis  thereupon  delivered  up  the  bill  for  1,512/.  9s.  to  the 
said  Livetay  and  Co.  That  the  said  Thomas  Jeffery  afterwards 
negotiated  the  said  paper  writing  with  the  Plaintiffs^  an6  re- 
ceived the  full  amount  thereof  from  them,  deducting  a  discount,  at 
A\l.  per  cent,  and  delivered  the  same  to  the  said  Plainti& 
That  the  same  was  duly  presented  for  payment,  to  the  snd 
Livesay  and  CV).  who  refused  to  pay  the  same,  whereof  tbe 
said  John  Emett  had  due  notice.  That  there  was  bo  sacfa 
person  as  the  said  George  Chapman,  the  supposed  payee  c^ 
the  said  paper  writing,  but  that  the  said  George  Chapman  wai 
merely  a  Jlctitious  person  i  that  Ejnett  gave  no  Jurtker  or  atktr 
authority  than  as  aforesaid,  «aAknev>  nothing  of  this  traraac^m. 
That  the  Flaintifis  had  then  no  knowledge  that  the  said  George 
Chapman  was  a  fctitious  person,  or  of  the  circumstances  ander 
which  the  said  paper  writing  was  drawn,  accepted,  and  indoned^ 
but  that  the  said  Thomas  Jeffery  had  full  knowledge  t^  thevMt 
Cjf  the  said  transactions. 

This  was  argued  in  TihtilyTaxm  last  by  Lawrence,  Seijt, 
for  the  Plaintiff's,  and  Runnington,  Serjt.,  for  the  Defendani; 
[  316  ]    and  a  second  time  in  Michaelmas  Term,  by  Adair,  Serjt.,  for 
the  Plni  ----- 
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« 

be  considered  as  his*     In  the  case  of  Sione  v.  Freeland{d)j  Lord      1790. 
Maiisfield  held,  that  the  acceptor  was  liable  though  there  was      c^^ 
a  fictitious  indorsement,  and  that  he  should  not  be  suffered      against 
to  deny  the  validity  of  the  bill :   so  also  in  Russell  v.  Lang^ 
sfaffe  (6),  Lord  Mansjleld^s  words  may  be  applied  to  the  present 
case;  the  Defendant  here  said  to  the  Plaintiffs  "  trust  Livesay 
^*  and  Co.  to  any  amount,  and  I  will  be  their  security."     But 
it  has  been  objected  that  there  is  both  a  general  principle   of 
law,  and    a    rule    of  practice,  that  the  hand-writing  of  the 
first  indorser  must  be  proved,  as  a  medium  through  which  the 
holder  must  make  out  his  title.     But  this  is  not  universally  true 
to  the  extent  that  no  one  can  recover  without  proof  of  the 
indorsement,  since  in  some  cases  such  an  indorsement  is  not  ne- 
cessary, and  in  others  where  the  form  seemed  to  require  it,  it    [317  ] 
has  been  dispensed  with.  Though  it  is  true,  that  in  many  cases 
where  proof  of  the  indorsement  was  not  necessary,  a  verdict  has 
been  taken  on  the  general  money  counts^  and  the  paper  ii)stni- 
ipent  merely  received  as  evidence,  yet  it  has  been  decided  both  « 

before  and  since  the  slat,  3  &  4  Annef  c.  9-  that  a  bond  fidt 
holder  of  a  bill  might  recover  upon  it  as  a  bill,  without  proving 
the  indorsement.  2  Shower  235,  HintorCs  case,  and  3  Burr. 
1516.  Grant  v.  Vaughaji^  from  which  latter  case  it  may  clearly 
be  collected,  that  an  indorsement  is  not  indispensably  necessary 

{a)  Stone  v.  Freeland,  J?.  R.  Sittings  at  GuUdkali,  after  Easter  Term  1769. 

Indorsee  against  the  acceptor  of  a  bill  of  exchange,  payable  to  Butler  and 
Co.  and  indorsed  in  that  name.  The  Plaintiff  could  not  prove  it  to  have  been 
indorsed  by  any  persons  using  that  firm ;  on  the  contrary,  his  own  witnesses 
said  they  believed  it  was  indorsed  by  Cox  the  drawer.  It  also  appeared  that 
there  was  a  house  of  Butler  and  Co,  with  whom  Cox  had  dealings,  but  it  was 
proved  that  the  bill  in  question  had  never  been  in  their  hands.  It  was  ad- 
mitted that  the  bill  was  a  true  one,  and  that  the  Defendant  had  regularly  ac- 
cepted it,  but  it  was  contended  that  the  indorsement  was  fictitious,  which  was 
an  essential  part  of  the  Plaintiff's  title. 

Lord  Manxfield, — The  intent  of  the  bill  was  only  to  enable  Cox  to  raise 
money,  and  the  reason  why  it  was  not  made  payable  to  the  order  of  Cox  was, 
that  there  were  other  bills  at  that  time  made  payable  to  his  order ;  if  this  had 
been  also  payable  to  the  same  order,  too  many  would  have  been  in  circula- 
tion at  the  same  time,  in  the  same  name,  which  would  have  had  the  appear- 
ance of  fictitious  credit.  Names  are  often  used  of  persons  who  never  existed. 
The  Defendant  has  enabled  Cox  to  do  this  by  lending  his  acceptance,  and 
"when  he  has  by  so  doing  put  the  bill  in  circulation,  it  shall  not  lie  in  his 
SDOUth  to  make  an  objection  that  he  has  nothing  to  do  with  it 

Verdict  for  the  Plaintiff. 

{b)  Dougl.  496. 

to 
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to  give  negotiability  to  a  bill  or  note,  but  that  a  bond^fide  holder 
may  recover  without  it.  Yet  it  is  said,  that  at  this  bill  is 
drawn  payable  to  George  Chapman  or  order,  it  necessarily  re- 
quires an  indorsement.  Bin  this  rule  is  not  universally  true. 
Hanleey  v.  Wihoti,  Saijcr  223.  where  proof  of  the  hand-writing 
of  tbe  indorser  was  diGpensed  with,  because  it  was  on  the  bill 
at  the  time  of  the  acceptance :  which  proves  that  the  rule  ad- 
mits of  exceptions.  So  nlso  is  the  case  of  Pratt  v.  Howison  (a), 
and  though  this  doctrine  may  seem  to  be  overruled  by  Smith  t. 
Chester,  1  Term  Rep.  B.  R,  654,  yet  that  case  cnn  only  govern 
those  which  are  of  the  same  kind.  There  the  action  wu 
against  the  acceptor,  here  against  tbe  drawer.  The  reason  oq 
which  that  case  is  founded,  can  alone  be  applicable,  where  tbe 
acceptor  is  sued ;  which  is,  that  tbe  acceptor  admits  only  the 
hand^writing  of  the  drawer,  (though  at  the  time  of  the  accept- 
ance, there  be  several  indorsements  on  the  hill,)  and  shall  put 
the  Plaintiff  on  the  proving  the  hand-writing  of  the  first  in- 
dorser: tbe  obvious  meaning  of  which  is,  that  though  there  is 
a  privity  implied  between  the  drawer  and  acceptor,  there  is  not 
between  the  indorser  and  acceptor.  But  there  is  a  privity  be- 
tween the  drawer  and  the  payee  of  a  bill,  which  is  supposed  to 
be  given  for  a  valuable  consideration.  If  the  jury  had  found 
tbe  whole  bill  to  have  been  in  the  hand-writing  of  £mrt^,  woold 
it  have  been  necessary  to  prove  that  George  Chapman  really  in- 
dorsed it?  Emett  himself  could  not  have  objected  that  there 
was  no  such  person,  and  on  that  objection  nonsuited  the  Plaiih 
tiff.  This  case  then  is  clearly  distinguishable  from  thatof&uti 
V.  Chester,  which  does  not  affect  it.     Besides,  it  is  exprestlf 


IN  THE  Thirtieth  Year  of  OEOROE  III.  819 

one  is,  where  the  party  himself  has  rendered  such  proof  im-     1790. 
practicable  or  very  difficult.    On  the  facts  contained  in  the  first     'Z' — 
count  therefore,  the  PlaintiflF is  entitled  to  recover:  but  if  this      againtt 
should  be  doubted,  he  clearly  is  on  the  second,  in  which  the        *""* 
bill  is  stated  to  have  been  drawn  payable  to  George  Chapman  or 
bearer.     For  if  a  bill  be  made  payable  to  a  person,  who  not 
having  an  actual  existence  can  make  no  indorsement,  it  operates 
in  law  as  payable  to  the  bearer;  particularly  when  given  for  a 
valuable  consideration.  Verev.Lewis^  3  TermRep.  JJ.72.182(fl). 
The  action  is  also  maintainable  on  the  count  for  money  lent. 
Money  advanced  on  the  credit  of  any  man  is  in  law  money 
lent  and  advanced  to  him.     Tatlock  v.  Harris^  3  Term  Rep. 
B.  R.  174. 

But  supposing  the  addition  of  a  fictitious  name  to  be  felony, 
the  answer  to  the  Defendant's  objection  that  a  felony  cannot  be 
the  ground  of  a  civil  action,  is,  that  though  it  cannot  be  the 
immediate  ground  of  such  an  action,  yet  it  may  be  so  me- 
diately. Milkr  V.  Racej  1  Burr,  452.  Peacock  v.  Rhodes^ 
Dougl.  633.  • 

The  following  were  the  arguments  on  behalf  of  the  Defend- 
ant. There  is  a  variance  in  several  material  points  between  the 
special  verdict  and  the  declaration.  The  first  count  states  that 
the  Defendant  "  drew  a  bill  of  exchange  directed  to  Livesay 
**  and  Co.  payable  to  George  Chapman  or  order,  and  delivered 
*^  and  authorized  them  to  negotiate  it,  and  thereby  to  raise 
*^  money  thereon,"  &c.  This  is  a  substantive  allegation, 
which  ought  to  have  been  proved  as  laid  ;  but  it  is  negatived  by 
the  verdict ;  it  being  found  that  the  Defendant  wrote  his  name 
upon  a  piece  of  blank  paper,  with  a  shilling  stamp  thereon,  and 
delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of  draw- 
ing a  bill  of  exchange  for  such  sum,  payable  at  such  time,  and 
to  such  person  or  persons,  as  they  should  think  fit  It  is  like- 
wise stated  in  the  first  count,  that  the  Plaintiffs  **  advanced  to 
**  Livesay  and  Co.  the  money  mentioned  in  the  bill,"  &c.  but  it  [  319  ] 
appears  on  the  verdict,  that  "•  Thomas  Jeffery  negotiated  the 
*<  paper  writing  with  the  Plainti£Ps,  and  that  he  received  from 
**  them  the  amount  of  it,"  &c. 

Admitting  that  the  Defendant  has  given  an  unlimited  credit, 
by  signing  his  name  to  a  blank  paper,  yet  there  was  nothing 
criminal  in  this ;  the  verdict  shews  that  he  was  not  guilty  of  a 

{a)  See  also  Minet  v.  Gibson,  ibid,  481. 

forgery. 
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forgery,  nor  wbs  concerned  in  filling  up  the  paper.  Though  he 
gave  unUmited  credit,  yet  it  was  by  means  of  a  legal  ioslru* 
ment ;  he  stands  in  the  situation  <^  a  conunon  drawer  of  a  bill, 
io  an  Action  against  whom,  the  hand*wiiting  of  the  first  in- 
dorser  is  necessary  to  be  proved.  As  to  the  argument,  that  it 
is  the  same  case  as  if  the  Defendant  had  drawn  the  whole  IhU 
with  his  own  hand,  and  himself  indorsed  the  name  of  Chap' 
man,  if  he  had  done  so  he  would  have  committed  a  forgery, 
and  this  being  a  felony  could  not  have  been  the  ground  of  s 
civil  action.  As  to  Hintan's  case,  it  proves  only  that  the  con- 
sideration  of  a  bill  or  note  must  be  proved.  In  Grant  v.  Vaugiaa, 
the  bill  wos  payable  to  the  ship  Fortune,  an  inanimate  thing, 
or  bearer;  on  the  face  of  it  therefore  it  could  only  operate  u 
payable  to  bearer ;  and  the  intent  of  the  parties  was  suffidenily 
plain.  In  Stone  v.  Frecland  there  was  a  special  undertaking  bj 
the  accoptor,  who  had  admitted  effects  in  his  hands.  In  Btai^ 
t.  Langstaffe,  a  blank  promissory  note  was  given  with  an  actual 
indorsement  by  Langstaffei  there  was  no  fictitious  person  iu- 
troduced;  that  case  tlu'refore  is  not  applicable  to  the  preseoL 
In  Monkey  v.  Wihon^  the  Court  coupled  an  express  promise  to 
pay  with  the  indorsement,  yet  that  was  not  deemed  conclusive 
evidence ;  but  the  general  rule  is  there  admitted,  that  the  band- 
writing  of  the  first  indorser  must  be  proved.  In  Miller  v.  Raett 
and  Peacock  v,  Rhodes,  the  felony  was  exclusive  and  indepen- 
dent of  the  bill.  But  in  the  present  case  there  ia  a  forgery  in* 
herent  in  the  hill  itself.  It  is  drawn  iu  the  usual  form,  made 
payable  to  order,  and  being  so  payable  requires  an  inilone- 
ment;  but  that  indorsement  is  forged.  Yet  as  it  is  found  Uut 
the  DLTenilunt  did  not  himself  fi>rgp  it,  nor  was  privy  to  il 
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Postleth.  Diet.  tit.   Bills  of  Exch.     By  this  the  whole  was  1790. 

vitiated.     So  a  bill  given  on  an  usurious  consideration,  is  void  *:: 

even  in  the  hands  of  an  innocent  indorsee  for  a  valuable  con*  agmnu 


sideration,  and  without  notice.  Dough  709.  So  for  money  won 
at  play.  Stra.  1155.  A  bill  of  exchange  nuist  also  be  necessarily 
negotiable;  but  it  camK)t  be  negotiable  without  aa  indorse- 
ment ;  and  a  false  indorsement  is  as  none.  The  case  of  Pratt 
V.  H&ooison  is  overruled  by  Smith  v.  Chester.  As  to  the  argu^ 
ment  that  there  was  a  privity  between  the  payee  and  drawer,  it 
it  expressly  found  by  the  verdict  that  there  was  no  privity  be- 
tween them  in  this  instance.  Then  what  is  there  to  take  this 
pCase  out  of  the  general  rule?  As  to  the  argument  that  the  De- 
fendant is  in  fact  to  be  regarded  as  the  maker  of  the  biU,  the 
jury  have  found  it  other  wise,  nanielyi  that  the  bill  was  filled 
up  by  otiier  persons.  Neither  is  the  Defendant  liable  on  the 
money  counts.  That  neither  debt  iK>r  general  indebitatus  aS" 
sumpsit  will  lie  on  the  mere  acceptance  of  a  bill  of  exchange,  ia 
clear  from  Hardr.  485.  1  Ventr.  152.  Lord  Raj^m.  480.  Much 
less  against  the  drawer  who  is  only  eventually  liable.  The  casea 
relied  on  of  Tatlock  v.  Harris^  and  Vere  v.  Leais^  were  decided 
on  their  own  particular  circumstances,  and  on  a  presumption 
that  money  had  been  actually  had  and  received  to  the  use  of  the 
holders.  Those  cases  were  against  acceptors,  here  it  is  against 
the  drawer;  there  the  Defendants  were  privy  to  the  transac- 
tions, and  there  was  fraud  within  their  own  knowledge ;  here 
the  Defendant  acted  bond  Jide^  was  ignorant  of  the  conduct  of 
Livesay  and  Co.  and  does  not  appear  to  have  really  obtained 
finy  money. 

Cur^  advis.  vult., 
On  this  day  judgment  was  given^  as  follows,  by 
Lord  Loughborough. — It  is  not  necessary  for  me  to  repeat 
the  evidence  in  this  case,  the  facts  of  it  being  in  the  memory  of 
every  one.     We  have  taken  the  whole  into  our  consideration^ 
and  the  result  of  our  opinion  is,  tliat  the  Plaintiff  is  entitled  to 
recover.  The  special  count  in  the  declaration,  stating  the  whole 
of  the  transaction,  would  have  afforded  a  ground,  upon  which 
J  should  have  thought  that  the  judgment  might  have  been  very 
properly  pronounced  in  his  favour.     But  it  appears  upon  the    [  82 1  ] 
record,  that  the  case  stated  on  the  special  count  differs  from 
the  finding  on  the  special  verdict  in  two  or  three  circumstances; 
that  count  therefore  would  clearly  not  support  a  judgment  in 

favour 
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1790.  hvoar  of  the  PlaintifiFl  The  circumstances  are  not  very  ma- 
Q,^  terial,  but  as  the  count  and  the  verdict  at  present  staud  incon- 
^MbiM  gjstent  w!th  each  other,  a  judgment  for  the  Plaintiff  on  the  first 
count  would  undoubtedly  be  erroneous.  We  must  therefore 
look  into  the  declaration,  to  see  If  there  be  any  count  on  the 
record,  on  which  the  Plaintiff  may  support  a  judgment.  And 
it  appears  to  us,  that  it  may  fairly  be  supported  on  the  count 
stating  the  bill  to  be  a  bill  payable  to  hearer.  It  is  certainly  not 
literatim  payable  to  hearer,  it  is  drawn  payable  to  George  Chap- 
man or  order.  Upon  a  fact  set  forth  in  the  special  verdict,  it 
appears  that  by  the  permission  at  least,  if  not  something  more 
than  the  permission,  of  the  Defendant,  a  power  was  given  to 
Ldvesay  and  Co.  to  frame  bills  of  exchange,  binding  him,  in  any 
manner  they  thought  proper,  within  tbe  limits  of  that  power. 
Iliere  is  no  doubt  they  might,  within  those  limits,  have  dravo 
a  bill  in  terms  pRyable  to  bearer;  the  bill  they  have  chosen  to 
draw,  a  a  bill  payable  to  Chapman  or  order;  and  it  is  fooad 
on  tbe  verdict  that  there  is  no  such  person  as  Chapman.  Nov 
the  consequence  of  tliis  seems  naturally  and  justly  to  be,  that 
when  a  security  is  negotiated,  on  which,  by  the  terms  of  it,  the 
party  receiving  it  apprehends  be  has  a  clear  right  to  recover, 
and  by  the  insertion  of  the  name  of  a  fictitious  person  his  re- 
covery is  impeded,  (it  being  impossible  to  prove  tbe  order  of  i 
person  who  has  no  existence,)  it  should  seem  in  point  of  Itv 
precisely  the  same  in  effect,  as  if  tt  had  been  made  payable  to 
bearer.  A  bill  of  exchange  is  an  authority  to  pay  pursoanl  lo 
the  order  of  the  payee;  and  it  is  also  an  underUking  to  pay 
pursuant  to  that  order.  But  if  there  be  no  person  who  by  any 
possibililj'  can  pive  such  order,  the 
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Parsons  against  Thompson.  ftvu^ 

Feb.l2ik. 

/ASSUMPSIT  on  a  special  agreement.  The  declaration  stated,  -rf.  being 
that  the  Plaintiff  was  possessed  of  the  place  or  office  of  M*Jffl^iir' 
master  joiner  of  his  majesty's  dock-yard  at  Chatham^  and  that  »  dock-yard, 
in  consideration  that  he  would  procure  himself  to  be  super-  to* induce 
annuated  in  respect  of  the  said  place  or  office,  the  Defendant  Jj,"  ^JjS]^ 
undertook  in  case  he  (the  Defendant)  should  succeed  the  Plain-  to  be  mper- 
tiff  to  be  master  joiner  of  the  dock-yard,  at  the  commencement  HSd^nrt^ 
of  his  superannuiition,  to  allow  the  Plaintiff  his  extra  pay  Jrom  ©ntheuiual 
t/ie  yard  booh,  exclusive  of  his  superannuation  money,  during  ■gTee8(witb- 
his  natural  life.     It  then  stated,  that  the  Plaintiff  confiding  in  kSofrtedM 
the  said  promise  of  the  Defendant  to  procure  himself  to  be  su-  of  the 
perannuated  in  respect  of  the  said  place  or  office,  and  that  the  to^^om 
Defendant  succeeded  him  as  master  joiner,  at  the  commence-  ^^  »pj»mt- 

ment  b^ 

ment  of  his  superannuation :  that  the  Defendant  received  divers  longs)  in 

large  sums  of  money  amounting  in  the  whole  to  200/,  as  and  2oul?suo. 

for  the  extra  pay  of  the  Plaintiff;  by  reason  whereof  he  became  c^ed  him,  to 

liable,  &c.  and  being  liable  promised,  &c.   There  were  also  the  certain  an^ 

common  counts.    Plea  ceneral  issue.    Verdict  for  the  Plaintiff,  °!?*i  '***^ 

.    .         °  .  .      oftheprofits 

subject  to  the  opinion  of  the  Court,  on  a  case  which  stated  in  of  the  office, 
substance,  that  the  Plaintiff  was  for  30  years  master  joiner  of  ^jnJ^^i 
the  dock-yard  at  Chatham^  and  the  Defendant  foreman  of  the  ^ocb  not 
joiners.     That  the  Defendant  having  a  prospect  of  succeeding  aj^^^t. 
to  the  office  of  master  joiner,  (which  does  not  go  in  regular  '^'  .*^ 
succession,  but  is  in  the  appointment  of  the  commissioners  of  action  on 
the  navy)  applied  to  the  Plaintiff  to  procure  himself  to  be  super-  ,,,^,2^8^ 
annuated,  which  he  did,  on  the  following  written  agreement 
being  entered  into  by  the  Defendant. 

"  Agreed  on  the  29th  day  of  March  1785,  between  Mr.  John 
**  ParsonSf  master  joiner  of  his  majesty's  dock-yard  at  Chatham^ 
<<  and  John  Thompson  foreman  of  the  joiners  of  the  aforesaid 
*'  place.  In  case  I  should  succeed  Mr.  Parsons  to  be  master 
^*  joiner  of  the  said  dock-yard,  at  the  commencement  of  Mr. 
*<  Parsons*^  superannuation,  then  I  do  agree  to  allow  him  his 

(a)  [See  Banoicke  v.  Bead,  post.  Waldo  v.  Martin^  ibid,  319.  See  also 

p.  6S7.  Hugginty.  Bambridge,  Willes  Whittingham  v.  Burgoyne,  3  Anitr. 

241.     Lai/ng    v.    Paine,    Sfid,    571.  900.] 
hughes  V.  Straiham,  4  B.  &  C.  187. 

"  extra 
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1790.     "  extra  payjrom  the  yard  books  exclusive  of  the  superanmialim 
f^taoti*    "  won^,  during  his  natural  life,  &c. 

"  JoAn  Thompson." 

The  superannuation  money  was  an  annual  allowance  frota 
Govern  men  t. 
C  383  J  In  1785,  tbe  Defendant  was  appointed  to  the  office.  The 
bare  pay  of  the  master  joiner  is  half-a-crown  per  day,  all  above 
is  extrd  pay.  There  are  two  sorts  of  extra  pay,  the  tide  extrk, 
(when  the  men  work  by  the  tide  beyond  the  common  yard 
hours)  and  the  casual  extri  which  includes  Other  extraordinary 
work.  It  is  all  denominated  extra  pay  in  the  yard  books  trith- 
out  distinction.  From  1785  to  1787,  the  Defendant  paid  to 
the  Plaintiff  the  common  tide  extra,  at  the  rate  of  7|rf.  per  tide 
for  the  six  winter  months,  and  Is.  Sd.  for  double  tides  in  tbe 
summer  months,  but  not  the  casual  extra,  which  the  Plaintiff 
did  not  demand.  In  the  summer  of  17S7,  the  casual  extra  ps; 
was  much  increased  by  the  extraordinary  work  performed  in 
fitting  out  ships  on  the  prospect  of  an  approaching  war  with 
the  Dutch;  this  casual  extrd  pay  so  increased,  the  Plaintiff 
claimed  by  virtue  of  the  agreement,  but  tbe  Defendant  refused  to 
account  for  to  him;  and  in  consequence  this  action  was  brougbl 

A  rule  having  been  granted  to  shew  cause,  why  the  verdict 
should  be  set  aside  and  a  nonsuit  entered, 

Lavarence,  Seijt.,  shewed  cause.  In  this  case  there  are  tn 
questions.  1.  Whether  the  agreement  was  valid  ;  2,  Whether, 
if  valid,  it  did  not  comprehend  the  casual  extrA,  as  well  at  the 
tide  extra  pay?  As  to  tlie  first,  it  is  to  be  observed,  that  ttiii 
is  not  an  agreement  for  the  sale  of  an  ofRco.  The  circum* 
stances  were,  that  the  Plaintiff  having  been  a  lon;^  time  nustg 
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point  a  successor.     In  Berrisford  v.  Done^  1  Vem.  98.  it  was      1790, 
holden  that  where  a  bond  was  given  to  a  captain  in  the  army     p^^^^ 
in  consideration  of  his  resigning  his  company,  to  which  the  ob-      agowrt 
ligor  was  in  hopes  of  succeeding,  the  bond  was  valid.     And  in 
Symonds  v.  Gibson^  2  Vem,  308.  bonds  were  allowed  to  be  legal, 
entered  into  to  procure  the  obligor's  admission  to  be  purser  of 
9  man-of-war ;  which  was  a  stronger  case  than  that  of  money    {,  SM  ] 
being  given  merely  to  induce  a  man  to  resign.  The  same  doctrine 
is  also  recognized  in  Ive  v.  Ash^  Free.  Chanc.  199.    The  agree- 
ment therefore  in  the  present  case  was  not  illegal. 

The  other  question  is,  whether  all  casual  extrh  pay  is  not  in- 
cluded in  the  agreement?  The  terms  are  that  the  Defendant 
shall  allow  the  Plaintiff  his  extrh  pay  from  the  yard  books;  and 
the  evidence  proved  that  exlrh  pay  on  the  yard  books  is  all  extri 
pay :  the  Defendant  therefore  was  bound  by  his  agreement  to 
give  to  the  Plainti£P  all  the  extrh  pay  which  he  received. 

Bond,  Seijt.,  for  the  rule.  The  agreement  was  both  contrary 
to  the  true  policy  of  the  law,  and  cannot  be  extended  to  any 
casual  extrd  pay,  which  did  not  exist  in  the  yard  at  the  time  of 
making  it.  It  is  a  principle  of  law  that  no  man  shall  be  ap- 
pointed to  an  office,  the  emoluments  of  which  are  severed  from 
it,  and  he  is  not  to  receive.  It  is  equally  impolitic  and  illegal 
to  give  money  to  procure  the  vacancy  of  an  office,  as  the  ap- 
pointment to  it  The  Plainti£P  having  an  annuity  on  account  of 
his  superannuation,  had  no  right  to  receive  any  further  pn^ts 
from  the  office,  unless  by  the  consent  of  the  commissioners  of 
the  navy  to  whom  the  appointment  belonged.  Here  the  per-  , 
sons  who  have  the  right  of  appointment  are  deceived.  That  the 
contract  is  bad,  sufficiently  appears  from  the  doctrine  of  the 
Master  of  the  Rolls  in  Bellamy  v.  BurrcWj  Cos.  2%mp.  Talb6t 
97,  and  Law  v.  Law,  3  P.  Wms.  392. 

[[Lord  LouGHBOROUOH  here  said,  he  rememb^ed  a  case 
where  a  bond  was  given  to  an  agent  as  a  consideration  for  pro- 
curing a  commission  in  the  army,  and  Lord  Chancellor  Norths 
ington  held,  tliat  though  it  was  the  practice  in  the  army  to  pur- 
chase, yet  a  bond  given  to  procure  a  commission  was  bad.] 

That  determination  of  Lord  Northington  affisrds  an  answer 
to  the  cases  cited  from  Vernon,  which  were  of  military  offices 
sold  by  consent  of  Government,  which  is  in  daily  practice. 
When  a  commission  in  the  army  is  sold,  the  seller  only  receives 
back  what  he  had  before  given :  but  yet  an  officer  must  have  a 

new 
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1790.  ,  new  permission  to  purchase  on  half-pay.  Ah  to  the  second 
^^^^  qoestion  made  on  tlie  other  side,  whatever  may  appear  on  the 
yard  books,  the  agreement  must  be  cont'trued  by  the  intent  of 
'  the  parties  at  the  time  of  making  it<  But  that  could  only  re- 
late to  such  extra  pay  as  then  existed.  No  casual  and  subse- 
quent increase  of  pro6t  ought  in  reason  to  be  superadded. 
C  825  ]  Lawrence  replied,  tliat  in  Bellan^  v.  Burrow,  notwithstand- 
ing the  opinion  of  the  Master  of  the  Rolls,  Lord  Talbot  ulti- 
mately decreed  that  Burrow  was  a  trustee  in  the  office  for  Bd- 
lamif.  As  to  the  case  of  Zmw  v.  Lao,  there  money  was  actually 
given  for  procuring  the  ofEcc,  which  distinguishes  it  from  the 
present  case.  The  argument  drawn  from  the  supposed  impro- 
priety of  severing  the  profits  from  the  possession  of  an  office, 
might  be  equally  applied,  if  it  had  any  weight,  to  militai; 
offices;  but  it  is  the  common  practice  of  the  army  for  s  per- 
son who  buys  a  commission  to  give  part  of  the  profits  to  so- 
other. As  to  the  casual  profits  being  subsequent  to  the  agree- 
tnent,  the  PlaintilF  had  himself  received  the  casual  profits  be- 
fore, and  the  Defendant  knew  that  such  casual  profits  might 
again  happen ;  the  parties  therefore  to  the  agreement  most  fasn 
had  them  in  contemplation. 

Cur,  advit.  adt. 
After  consideration,  judgment  was  this  day  given  by 
Lord   LouGHBOBOUGH,— On  the  irial  of    this  cause  tw    , 
points  were  made,  one,  whether  the  agreement  was  legal,  the 
other,  what  was  the  meaning  of  extra  pay.     The  second  ques- 
tion is  immaterial,  if  the  first  be  against  the  PlaintifT.     But  it  a 
to  be  observed,  that  if  the  construction  be  as  the  Plaintiff  con- 
tends, that  all  which  the  Defendant  could  receive   as  mtUB 
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as  unfit  for  future  service,  and  entitled  to  a  pension  for  the  past.      1790. 

This  he  did  at  the  request  of  the  Defendant,  on  the  promise     r 

from  him  of  a  certain  allowance.     Now  the  representation  was     agamti 
either  true  or  false.     If  true,  there  was  no  ground  for  any  bar-     "°*""®'« 
gain  with  the  Defendant:  the  Plainti£P  did  nothing  for  the  De- 
fendant; all  he  did  was  for  his  own  ease  and  advantage.     If  [  39,6'] 
false,  the  public  is  deceived,  the  pension  misapplied,  and  the 
service  injured.     It  is  not  stated  that  the  Plainti£P  procured  the 
appointment  for  the  Defendant,  (which  would  clearly  have  been 
brocage  of  office,  and  bad),  but  that  he  made  way  for  the  ap- 
pointment.    But  from  thence  no  valuable  consideration  can 
arise.    Had  the  transaction  passed  with  the  knowledge  of  the  Ad- 
miralty,  judging  of  the  case,  and  applying  at  their  discretion 
the  allowance  they  are  bound  to  make,  possibly  it  might  have 
stood  fair  with  the  public:  I  say  possibly  only;  to  be  sure  the 
ground  of  deceit  on  the  public  would  be  done  away,     ^ut  this 
case  rests  on  a  private  unauthenticated  agreement  between  the 
officers  themselves,  which  cannot  admit  of  any  consideration 
sufficient  to  maintain  an  action.     If  it  could  be  proved  that  it 
was  to  be  measured  by  money  so  as  to  form  a  valuable  consider- 
ation, it  must  be  in  respect  to  the  time  when  it  was  made* 
when  the  Plaintiff  was   prevailed   upon   to   retire  in  favour 
of  the  Defendant.     In  this  view  it  certainly  would  approach 
very  near  to  brocage;   it  would  differ  very  little  in  effect  from 
selling  the  interest  itself,  though  there  would  be  a  difference  in 
the  conduct  of  the  party,  who  in  the  one  case  would  be  passive 
in  the  other  active.     But  his  passive  merit,  if  I  may  use  the  ex- 
pression, would  not  avail  him  where  his  active  exertion  would 
be  a  demerit.     The  case  cited  from  1  Vern.  98.  I  think  may  be 
supported.  It  was  of  the  purchase  of  a  commission  in  the  army, 
which  the  Duke  of  Ormond  refused  to  ratify  on  the  ground  that 
the  Plaintiff  had  bought  without  the  other  party  having  leave  to 
sell,  who  had  not  bought.     I  should  rather  suspect  from  the 
tisual  inaccuracy  of  the  cases  in  Vernon^  that  the  Plaintiff  got 
the  commission  by  succession,  and  set  up  this  defence  against 
the  payment  of  the  bond.    There  is  something  very  like  it  in  the 
reasoning  of  the  Court,  who  held  there  was  no  relief  against 
the  bond.     The  question  of  the  consideration  did  not  occur  to 
them ;  and  they  seem  to  have  holden  that  where  commissions 
were  generally  saleable,  there  was  nothing  unfair  in  such  a  trans- 
action.   The  next  case  in  2  Vern.  S08.  if  true^  is  a  decision 

undoubtedly 
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1700.     undoubtedly  contrary  to  whst  we   now  decide,  and   I   think 

r contrary  to  an  evident  principle  of  law.     On  the  ttate  of  the 

Bgaiat  report,  the  bonds  are  directly  and  plainly  given  for  brocage  of 
THcmmx.  ^^  office  of  truBt  and  profit,  which  is  not  an  object  of  Kale.  I 
hare  therefore  no  difficulty  to  say  that  I  hold  that  case  to  be  ex* 
tremely  ill  determined,  if  the  note  of  it  be  at  all  correct.  The 
[  S27  ]  case  of  /ucv.  Ask,  Free  Chanc.  199,  I  think  rightly  deter- 
mined ;  there  was  a  purchase  of  a  commission  allowed  to  be 
■old;  the  commissitm  was  given  up,  and  the  purchaser  wanted 
to  get  rid  of  the  bai^ain,  and  be  (cee  from  the  agreement.  He 
objected  that  a  comntission  in  the  marines  could  not  be  sold; 
but  it  turned  out  upon  examination  that  the  sale  of  such  oihii- 
missions  was  permitted,  not  being  looked  upon  aa  within  the 
statute.  I  therefore  bold  that  case  to  be  well  adjudged:  for  dx 
question  whether  an  office  is  saleable  or  uot  is  a  matter  of  pob- 
lic  regulation,  and  nota  question  for  a  court  (a).  If  by  public  ce- 
gulation  right  or  wrong,  certain  offices  are  saleable,  the  Cowt 
cannot  set  aside  the  transection  for  their  sale ;  the  Court  U  wtt 
to  make  the  regulation.  Whether  by  the  general  police  of  ibt 
country  an  individual  office  is  saleable  or  not,  ia  not  a  matter  of 
law.  But  in  the  present  case  there  is  no  ground  to  say,  thil 
the  Defendant's  oflice  was  sold  under  any  regulation,  or  lh»l 
,  ,  the  transaction   between  the  parlies  was  carried  on  under  an; 

authority,  or  with  the  consent  of  their  superiors.  This  agree- 
ment resting  on  private  contract  and  lionour,  may  perhaps  be  ii 
to  be  executed  by  tJic  parties,  but  can  only  be  enforced  byeoa- 
sideratlons  which  apply  to  their  feelings,  and  is  not  the  suhjec. 
of  an  action.     The  law  encourages  no  man  to  be  uii faithful  W 
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1790. 
The  following  Case  with  which  I  have  been  favoured,  may   ,z~r 

not  improperly  be  inserted  in  this  place.  ^'^'  ^^' 

I7B7* 

Garforth  against  Fearon. 

Mic.  27  Geo.  3. 

npHIS  was  an  action  of  assumpsit  for  money  had  and  receiv-  ^«  by  the 

ed,  brought  by  the  direction  of  the  Master  of  the  Rolls,  in  ontheappii- 
consequence  of  a  bill  filed  in  equity  by  the  Plaintiff  and  his  son,  J^^pnobtS 
praying  that  the  Defendant  might  be  declared  a  trustee  of  the  customer  of 
office  of  customer  of  Carlisle  for  the  Plaintiff,  for  the  benefit  of  fngpre-*^" 
the  ♦son  (b\  On  the  trial  of  the  cause  at  the  Sittinffs  in  Trinity  vwusly 

ir         xir         7f  #•  !•  •     signed  an 

Term    1787,  before  Lord  LotignOorotign^  it  appeared  in  evi-  agreement, 

dence,  that  application  was  made  to  the  Lords  of  the  Treasury  fj^{*^°*^ 

by  the  friends  of  the  Plaintiff,  to  procure  for  the  Defendant  the  name  was 

office  of  customer  of  the  port  of  Carlisle,     On  the  25lh  of  -S?-  application 

bruary  1 775,  the  Defendant  signed  the  following  declaration,  '"  ^"^""^  fo' 

I  do  hereby  declare,  that  my  own  name  was  made  use  of  in  would  ap- 

trust  for  Mr,  John  Garforih,  on  the  application  made  to  the  J^"*^^^^^ 

Lords  of  the  Treasury  for  the  office  or  place  lately  held  by  B.  should 

Mr.  Grope  deceased,  in  the  county  of  Cumberland i   and  I  do  and^ould  • 

hereby  promise,  in  case  any  appointment  has  been  or  is  made  wnpo^f  B. 

thereof,  that  I  will,  upon  request,  appoint  such  Deputy  or  De»  theprofiuof 

puties  as  he  shall  nominate^  and  also  empower  the  said  Mr*  ^g^^J^ 

Garforth  to  receive  the  salary ^  stipend^  wages,  and  fees  of  the  On  the 

*j    js!      ±     -L'  ^lureof^. 

said  office  to  his  cnsn  use.  to  comply 

"  Witness  my  hand,  Benson  Fearonr  ^***  ^^ 
On  the  27th  of  February  1773,  the  Defendant  was  appointed  no  actum 
by  patent  (c)  to  the  office,  and  afterwards  on  the  nomination  of  jJe^^„]^ 

the  him  (o).  ' 
[♦328  J 
(fl)  [This  appointinent  of  Mr.  Fear-  presents  shall  come  greeting.  Know 
on  afterwards  gave  rise  to  two  actions  ye,  that  we  of  our  special  grace,  cer- 
in  the  Court  of  King's  Bench,  Fear'  tain  knowledge,  and  mere  motion, 
on  V.  Pearson^  and  Fearon  v.  Pottery  have  constituted  and  appointed,  and 
in  both  of  which  the  Plaintiff  failed,  by  these  presents  do  constitute  and 
Willes,  577.  (n.)]  appoint  our  trusty  and  well-beloved 

(b)  The  Plaintiff  had  given  up  the      Benson  Fearon^  Esqidre,  to  the  office 
profits  to  his  son  in  1780.  of  customer  or  collector  of  all  our 

(c)  The  following  was  the  form  of      customs  and  subsidies  in  our  port  of 
the  Patent,  Carlisle^  and  in  all  and  singular  the 

George  the  Third,  by  the  grace  of  ports,  places,  and  creeks,  to  the  said 

God  of  Great  Britain,  France  and  port  belonging  or  adjoining,  in  the 

Ireland  King,  Defender  of  the  Faith,  room  and  place  of  Richard  Grape, 

and  so  forth.    To  all  to  whom  these  JEsquire,  deceased ;    to  have,  hold, 

VOL.  I.                                          A  A                                            exercise. 
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1790.      the  Plaintiff,  constituted  deputies  ior  Carlisle,' Whitehaven^  and 

Oastoub    ^or^if'S^o"!   l^it  having  received  the  profits,  did  not  account 

ogainn      for  thcm  to  the  PliiintifT;  iu  consequence  of  which  the  bill  *as 

"*""*     filed.     A  verdict  was  found  for  the  Plaintiff,  with  leave  to  move 

the  Court  to  enter  a  nonsuit.     On  a  rule  to  shew  cause  being 

granted,  the  case  was  argued  by  Adair  and  Mooke,  Serjts.,  for 

the  Plaintiff,  and  Le   Blanc  and   Lawence,   Seijts.,   for  the 

Defendant ;   and  the  following  judgment  of  the  Court  was  d» 

livered  by 

Lord  LouoHBonoUGH. — On  full  consideration  of  all  tliear> 
guments  used  in  this  cause,  I  am  of  opinion  that  the  transactioo 
which  is  the  foundation  of  the  action  is  illegal,  and  the  agre^ 
[  329  1  ment  void.  This  transaction  concerns  a  public  office^  deenied 
by  law  to  be  a  place  of  public  trust,  prohibited  to  be  sold ;  and 
even  the  deputation  of  which,  where  such  deputation  may  be 
made,  cannot  be  an  object  of  sale.  The  transaction  is,  thit 
Fearon  being  appointed  by  the  recommendation  of  Garjaik, 
shall  not  interfere  in  tlie  office,  but  shall  appoint  such  deputiem 
Gaf;/brM  shall  nominate  and  pay  to  htm  the  profits.  Theeffectcf 
this  is,  that  to  all  profitable  purposes,  and  as  to  all  the  exerdie  of 
the  office,  except  as  to  signing  a  receipt  for  the  salary,  GarforA 
is  the  real  officer,  but  is  not  accountable  for  the  due  execotioo 
of  it;  he  may  enjoy  it  without  being  subject  to  the  restraiim 
imposed  by  law  on  such  officers,  for  he  does  hot  appear  a.i  sucb 
officer;  he  may  volc  at  elections,  he  mny  exercise  incou^teot 
trades,  he  may  act  as  a  mngistrate  in  afialrs  concerning  the  re- 
,  he  may  sit  in  Parliament,  and  will  be  safe  if  he  rt-maiis 
undiscovered.     If  extortion  be  commiited  in  the  office  by  liiosc 
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an  office,  is  for  the  consideration  of  the  Court  in  which  the  suit     1790. 
was  originally  brought:    the  only  question  in  this  Court   is,    gartoiot 
whether  the  agreement  springing  out  of  such  a  transaction  can      agahut 
support  an  action  r 

The  written  agreement  of  the  25th  of  Februari/mSf  was  for 
two  purposes :  one,  to  appoint  such  deputies  as  the  Plaintiff 
should  name ;  the  other,  to  pay  over  to  him  all  the  profits  of  the 
office.  Though  this  case  has  been  argued  very  fully  and  very 
ingeniously  by  the  counsel  on  both  sides,  I  do  not  recollect  any 
argument  used  in  support  of  the  first  promise;  namely,  to  ap- 
point, at  the  nomination  of  another,  deputies,  for  whom  the 
person  appointing  is  in  point  of  law  answerable,  and  whose 
places  he  is  not  allowed  to  sell  or  bargain  for.  The  argument 
and  doctrine  laid  down  in  the  case  of  Smith  v.  Coleshill^  2  And* 
55.  which  is  similar  to  this,  are,  that  if  one  part  of  the  agree- 
ment were  bad,  no  action  could  be  maintained  on  any  other  part 
which  might  be  good.  But  it  is  not  necessary  to  rest  on  this 
point,  because  I  am  of  opinion  that  the  agreement  is  bad  in 
both  parts.  If  it  be  without  any  consideration  in  a  court  of 
law,  no  action  will  lie  upon  it ;  it  is  but  nudum  pactum.  What 
then  is  the  consideration  upon  which  this  agreement  proceeds? 
It  is  that  Fearon  is  appointed  on  the  application  of  Garforth^  in  [  330  ] 
trust  for  him ;  this  is  the  consideration.  Now  what  is  this  but, 
in  plain  terms,  this  proposition ;  viz.  that  the  Public  is  abused, 
and  the  King  deceived,  in  the  application?  I  should  therefore 
not  find  much  difHcuIty  to  conclude,  if  there  were  nothing  more 
in  the  case,  that  the  common  law  would  not  support  an  assump* 
sit  on  such  an  agreement. 

But  I  think  it  is  clearly  void  by  positive  law  respecting  this 
office.  The  appointment  of  any  customer  by  any  means  con- 
trary to  the  statute  12  jR/V.  2.  cap,  2.  is  a  misdemeanor.  That 
statute,  though  very  antient,  is  certainly  not  obsolete ;  it  is  the 
statute  under  which  they  are  sworn  in  the  Exchequer.  It  not 
only  prohibits  the  appointment,  but  goes  on  to  say  that  **  none 
**  that  pursueth  by  him  or  by  others,  privily  or  openly  to  be  in 
^  any  manner  of  office  shall  be  put  in  the  same  office  or  in  any 
**  other,"  and  the  5  &  6  Ed.  6.  cap,  16.  makes  void  all  promises, 
bonds  and  assurances,  as  well  on  the  part  of  the  bargainor, 
as  the  bargainee.  It  is  said  that  this  was  no  sale  of  the  office, 
that  no  money  has  passed  on  the  part  of  Fearon  to  obtain  it 
But  the  statute  does  not  stop  there.     It  is  neither  confined  in 

aa2  its 
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iu  expressions  nor  its  intent.  In  the  case  where  a  person  olv 
taining  an  ofGce  gives  money,  the  words  of  the  act  are  ei- 
tremely  general,  and  according  to  their  obvious  construction 
without  any  enlargement  necessarily  require  that  all  bargains 
for  money  concerning  those  ofBces  which  are  mentioned  in  the 
statute,  are  and  shall  be  prohibited.  Now  Is  it  not  clear  that 
the  PlaintilF  has  bargained  with  the  Defendant?  Would  die 
Defendiint  have  had  the  office  without  that  bargain?  The  pro- 
mise, which  is  the  ground  of  this  action,  is,  that  the  Plainliff 
shall  have  all  the  profits.  By  the  words  of  the  statute  aoy 
profit  however  small,  would  have  affected  the  transaction;  but 
here  there  i.s  a  bargain  for  the  whole.  Courts  of  law  have  verj 
properly  considered  this  as  a  remedial  statute,  and  have  coo- 
Btrued  it  liberally  where  the  validity  of  such  transaction  bis 
been  brought  before  them. 

The  case  of  Sir  Arthur  fngram[a)  has  been  cited,  and  there 
it  is  clear  that,  the  transaction  was  not  immoral;  it  was  dp 
otherwise  wrong  than  as  it  was  prohibited  by  a  positive  sta- 
lule.  It  was  a  bargain  between  Sir  Edviard  Vernon  and  Sir 
Arthur  In-p-am,  for  a  surrender  of  the  office  of  cofferer  of  it* 
household ;  on  the  surrender  of  Vernon,  Ingram  was  appointed, 
and  a  bond  given  to  account  for  the  profits.  This  was  holden 
to  be  within  the  slatiite,  because  he  had  charge  of  the  king'f 
money  lo  pay  the  houseliold.  In  [hat  case  the  king  was  not 
deceived,  ihe  transactitm  was  public  and  notorious,  and  lit 
croff  n  was  disposed  lo  have  re-appointed  the  officer  nitb  a  "i" 
obstanle ;  but  the  question  being  referred  to  the  ChanceflorW 
twelve  judges,  whether  the  king  could  by  a  non  ohslaiile  jw 
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reason  given  is  very  plain,  and  carries  its  own  authority  with  it,      1790. 
namely,  that  the  principal  is  entitled  to  all  the  perquisites  and    ^ 
fees  of  the  office,  and  the  deputy  to  a  recompense,  as  it  were      agaimt 
on  a  quantum  meruit  for  the  labour  he  has  in  the  execution  of      '^^*®*' 
it.     AH  the  effect  therefore  of  such  an  agreement  is  to  ascer- 
tain the  share  which  the  deputy  should  have  for  the  execution 
of  the  office.     But  it  is  remarkable  with  what  strictness  the 
Courts  have  holden  that  proposition,  and   how  careful  they 
have  been  to  guard  against  any  transaction  that  might  give  any 
colour  to  the  principal's  receiving  a  gross  sum  out  of  the  profits 
of  an  office  executed  by  a  deputy.     For  in  this  case,  as  it  is 
reported  in  6  Mod.  the  agreement  was  that  Tudor  should  pay 
Godolphin  200/.  a  year,  and  it  appeared  upon  record  that  the 
profits  of  the  office  amounted  to  329/.  105.  every  year  in  which 
it  had  been  executed  by  Tudor;  but  as  the  stipulation  was  to 
pay  *200L  a  year  absolutely  without  any  reference  to  the  profits 
of  the  office,  the  Court  thought  themselves  bound  to  give  judg- 
ment for  the  Defendant.     Now  that  was  a  transaction  perfectly 
fair,  the  mistake  in  stating  the  manner  of  the  agreement  was  an 
innocent  one,  but  the  Court  would  not  permit  the  Plaintiff  to 
recover  on  an  agreement,  where  it  was  not  stated  on  the  agree- 
ment itself  that  the  payment  should  be  only  of  a  portion  of  the; 
profits,  and  not  an  absolute  one  of  the  whole. 

Courts  of  equity,  in  setting  aside  securities  supposed  to  be 
valid  at  law,  have  gone  by  the  same  rule,  and  have  been  just  as 
careful  not  to  permit  by  any  construction,  any  breaches  to  be  [  338  ] 
made  in  the  provisions  of  the  statute.  The  case  of  Lockner  v. 
Strode^  2  Chan.  Cas.  48.  was  quoted  as  a  determination,  where 
the  Court  of  Chancery  held  a  looser  rule  with  respect  to  giving 
a  bond  for  the  payment  of  a  certain  sum  to  the  principal  ap- 
pointing a  deputy.  But  that  case  is,  as  most  of  the  others  are 
in  the  same  book,  grossly  raisreported ;  no  such  determination 
was  made,  and  both  the  state  of  the  case  and  the  decision  are 
perfectly  mistaken.  I  have  a  copy  of  it  from  Lord  Nottingham's 
notes,  from  which  it  appears  that  the  Defendant  being  sheriff, 
made  John  Lockner  his  under-sheriff;  and  the  Plaintiff  who 
was  the  brother  oijohn  Lockner  gave  a  bond  as  a  temporary  se- 
curity till  the  common  security  was  given.  John  gave  a  bond  in 
the  usual  form  from  an  under-sheriff  to  his  principal,  for  per- 
formance of  the  covenants  in  the  indenture ;  but  the  first  bond 
was  not  given  up.  Strode^  after  he  was  out  of  office,  arrested  the 

Plaintiff 
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Pluntiff  on  it,  who  was  obliged  to  give  bail  to  Sir  li^ancis  RoUe, 
the  succeeding  sheriff,  in  600/.;  and  to  be  relieved  was  the  object 
of  the  bill.  The  Defendant  pleaded  a  special  agreement,  (hat 
the  bond  was  to  secure  him  400/.  by  quarterly  payments  for 
the  under-sherifTs  place.  This  the  Plaintiff  denied,  and  also 
insisted  that  such  an  agreement  was  illegal,  and  contrary  to 
the  statute  23  Hen.  6.  cap.  9.  The  Chancellor  being  under 
doubts,  a  trial  was  directed,  and  the  point  reserved.  So  that 
DO  opinion  was  given  by  him  on  the  validity  of  the  transaction. 
The  date  of  that  case  is  also  mistaken  ;  it  is  stated  in  the  n- 
port  to  have  been  Feb.  9,  1680,  but  it  was  in  fact  in  Hilary 
Term,  28  Car.  2.  But  in  a  subsequent  case,  Liord  Nottingkam 
very  plainly  intimated  what  would  have  been  his  opinioo,  if  Uk 
agreement  had  been  found  good  in  law.  That  was  the  case  t^ 
Jtixton  V.  Morris{a),  which  is  in  the  same  book,  and  also  misre- 
ported.  By  Lord  Nottingham's  notes,  it  appears  that  a  bishop't 
registrar  made  a  deputation  of  his  office,  rendering  thereout  90L 
per  annum  1  the  Plnintifi'  exhibited  a  bill  for  an  account,  ind 
the  Defendant  pleaded  that  it  was  within  the  statute  of  5  &  6 
Ed.  6.  and  that  there  ought  to  be  tio  account.  It  was  ansnera',  | 
that  this  was  only  a  reservation  of  part  of  the  profits,  and  ihe 
principal  being  entitled  to  the  whole  it  was  not  illegal;  which 
(says  Lord  Notlingham),  "seemed  specious."  But  upon  look- 
ing into  the  bill,  it  charged  an  express  covenant  to  pay  90Ai 
year,  without  reference  to  the  profits  of  the  office.     The  pi" 

therefore  allowed,  and  the  bill  dismissed.     These  oua   , 
connected,  shew  that  the  opinion  of  the  Court  of  Chanceijai 
that  time,  in  considering  how  far  these  securities  were  linblf  U    i 
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Garporth 
against 


undoubtedly  as  such  a  determination  it  is  of  very  considerable  1790. 
authority,  both  in  respect  to  the  learning  and  the  known  in- 
tegrity of  Lord  Talbot,  But  it  is  fit  to  be  observed,  that  in 
the  same  case  there  stands  very  fully  delivered  the  opinion  of 
Sir  Joseph  Jekyll  to  the  contrary;  and  it  rests  upon  an  opposi- 
tion between  two  very  learned  and  upright  men.  Either 
opinion  is  probable,  when  there  is  such  authority  for  its  sup- 
port I  will  not  enter  into  the  consideration  of  that  case,  nor 
is  it  necessary  to  give  an  opinion  here,  whether  a  trust  can  in 
any  instance  be  created  in  such  an  o£Sce.  I  do  not  Uike  upon 
myself  to  say,  without  other  consideration  than  the  present  cir- 
cumstances can  afiPord,  that  there  is  no  possible  case  in  which 
a  trust  fit  to  be  executed  may  not  be  created  in  o£Sces  within 
the  statute  of  Ed.  6.  This  is  not  a  case  of  the  execution  of  a 
trust,  the  cognizance  of  which  is  peculiar  to  a  court  of  equity. 
Perhaps  if  the  Master  of  the  Rolls  had  fixed  on  Fearon  the 
character  of  a  trustee,  a  court  of  law  might  not  think  itself  at 
liberty  to  question  the  authority  of  the  determination.  But  the 
whole  question  for  a  court  of  law  to  determine  is  simply,  whe- 
ther there  appears  a  good  consideration  on  which  an  assumpsit 
can  be  supported  ?  And  I  am  of  opinion,  for  the  reasons  I  have 
stated,  both  on  the  principles  of  the  common  law,  and  because 
the  transaction  is  in  defiance  of  the  statutes  which  have  been 
made  to  guard  against  the  evils  of  the  same  nature,  that  the 
consideration  of  the  promise  in  this  case  is  bad,  that  conse- 
quently it  will  not  support  an  assumpsit^  and  therefore  that  a  [  334  ] 
verdict  must  be  entered 

For  the  Defendant. 


CoMPTON  against  Collinson  (a).  ' 


Friday^ 
Feb,  12th. 

rilHIS  case  which  was  sent  out  of  Chancery  for  the  opinion  pf  Where  a 
this  Court,  stated,  that  malTiivM^ 

In  1752,  Michael  Collinson  married  Jane  Banastre^  and  had  fpartfrom 

her  husband 
under  arti- 
d€S  of  separation,  by  which  he  covenants  that  she  shall  enjoy  to  her  own  use  all  such  estates,  both  real 
and  personal,  as  shall  come  to  her  during  the  coverture,  and  that  he  will  join  in  the  necessary  convey- 
ances to  limit  them  to  such  uses  as  she  shall  appoint;  and  copyiiold  lands  having  afterwards  descended 
to  her,  the  husband  again  covenants  in  the  same  manner  as  before,  and  that  he  will  JMn  in  surrender^ 
img  such  estates  to  such  uses  as  she  shall  appoint ;  l/te  wife  may  surrender  the  coj)yfiold  lands  without 
ike  husband  joming,  and  wUhaut  a  special  custom  for  that  purpose. 


(a)  Vid.  2  Brown  Rep.  Cha.  377. 


issue 
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issue  by  her  tlie  Defendant  Charles  Steynsham  CaUitutm,  and 
Mary  Collinson. 

July  15,  17C2.  By  articles  of  separation  between  the  uid 
''  Michael  Collinson  of  the  one  part,  Jane  Collinson  and  Charles 
Banaslre  her  father  of  the  second  part,  and  certain  other  per- 
sons of  the  3d,  ^ih,  and  5th  parts,  after  stating  the  agreemrat 
to  separate;  the  said  Michael  Collinson  covenanted,  that  the 
laid  Jane  Collinson  should  from  thenceforth  enjoy  to  her  aam  use 
all  such  estates,  both  real  and  personal,  as  should  come  to  her  duT' 
ing  her  coverture,  or  that  he  should  become  entitled  unto,  in  her 
right ;  and  moreover  that  he  would  Join  with  the  said  Jane,  » 
levying  a  fine,  or  suffering  a  recovery  thereof,  and  limiting  tie 
same  to  such  uses  as  she  should  appoint.  And  the  said  Charles 
Banastre  thereby  covenanted  to  indemnify  the  said  Michael  Col- 
linson the  husband  against  all  damages  and  cxpences,  which  ke 
might  sustain  on  account  of  his  wife's  debts  contracted  since  the 
ISth  day  of  June  1760,  or  which  should  be  thereafter  con- 
tracted. 

August  17,  1770,  the  said  Charles  Banaslre  died;  apoa 
whose  death  certain  copyhold  premises,  held  of  the  two  manon 
of  Byegate  and  Banstead,  descended  to  the  said  Jane  CoUinsaii, 
aa  the  customary  heir  of  her  father,  the  said  Charles  Banastre. 
By  indenture  of  three  parts,  made  December  12,  1770,  between 
the  said  Jane  Collinson  of  the  first  part,  the  said  Michael  Cd- 
linson  of  the  second  part,  and  the  trustees  of  the  third  par^ 
aller  reciting,  among  other  things,  the  articles  of  separatioD  of 
the  15th  of  July  1762,  the  said  Michael  Collinson  cotxnoMtd 
that  the  said  Jane  his  -wife  should  enjoy  to  her  own  use  all  tit 
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subject  to  debts^  legacies,  and  funeral  expenses,  to  John  WUlis     1790. 
and  his  Iieirs,  and  appointed  him  executor.     July  15,  1772,  the    ^^^^^ 
said  Jane  CoUinson  made  an  absolute  surrender  of  the  copyholds      againa 
held  of  the  manor  of  Banstead  to  the  said  John  Willis  and  his 
heirs ;  and  the  same  day  the  said  John  Willis  was  admitted 
thereto,  and  at  the  same  court  the  said  John  Willis  surrendered 
the  said  copyholds  to  the  use  of  his  will. 

July  15,  1772.  The  said  Jane  CoUinson  made  an  absolute  sur- 
render of  the  copyholds  held  of  the  manor  o(  Ryegate  to  the 
said  John  Willis  and  his  heirsj  and  the  same  day  the  said  John 
Willis  was  admitted  thereto,  and  at  the  same  court  the  said  John 
Willis  surrendered  the  said  copyholds  to  the  use  of  his  will. 

Michael  CoUinson  the  husband  of  Jane  did  not  join  or  concur 
in  any  of  the  aforesaid  surrenders  made  by  Jane  his  wife. 

July  26,  1772.  The  said  Jane  CoUinson  by  another  writing  of 
that  date,  purporting  to  be  a  codicil  to  her  will,  after  reciting 
the  said  surrenders,  and  that  the  same  were  made  in  trust  for 
securing  the  payment  to  the  said  John  Willis  of  such  sums  as 
he  should  during  her  life  advance  for  her  use,  declared,  in 
case  the  copyholds  should  not  be  sold  at  her  death,  for  the  pur- 
pose  of  paying  her  debts,  then  that  the  said  John  Willis  should 
stand  seised  thereof,  charged  with  all  sums  which  should  be  due 
from  her  at  her  death,  or  which  he  should  pay  by  her  order,  and 
the  fines  and  fees  of  admission;  in  trust  for  himself,  his  heirs,  8cc. 

September  1,  1772.  The  said  Jane  CoUinson  died,  leaving  the 
said  Michael  CoUinson  her  husband  surviving  her,  and  Charles 
Steynsham  CoUinson  her  heir  at  law,  and  heir  according  to  the 
customs  of  the  said  manors  of  Banstead  and  Ryegate. 

The  question  was,  whether  John  Willis  took  any,  and  what 
estate  under  the  surrenders,  will  and  codicil  of  the  said  Jane 
CoUinson,  or  under  either,  and  which  of  them? 

This  was  argued  in  Easter  term  last,  by  Lawrence,  Serjt., 
for  the  Plaintiff,  and  Bond,  Seijt.,  for  the  Defendant,  and  in 
Michaelmas  term,  by  he  Blanc,  Serjt.,  for  the  Plaintiil^  and 
Adair,  Serjt.,  for  the  Defendant  On  the  part  of  the  Plaintiff 
it  was  contended  that  John  Willis  took  an  estate  in  fee  in  the  [  336  ] 
premises,  according  to  the  customs  of  the  respective  manors, 
under  the  different  surrenders  made  by  Jane  CoUinson,  after 
her  separation  from  her  husband,  a  separate  maintenance  al- 
lotted to  her,  and  after  he  had  been  indemnified  against  any 
debts  she  might  contract,  and  had  covenanted  that  slie  shouM 

have 
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have  to  her  owa  use  all  the  estates  both  real  and  personal  <tf 
her  &ther,  or  (hat  might  descend  to  her  during  the  covenure, 
and  that  he  would  join  in  levying  a  fine,  suffering  a  recovery, 
or  making  a  surrender  of  such  estateS}  and  liaiiting  them  to 
such  uses  as  she  should  appoint. 

The  difficulty  arises  from  the  husband  not  having  joined  in 
the  surrenders.  But  this  may  be  obviated  by  considering  tlie 
reason  why  in  general  it  is  necessary  for  a  husband  to  join  in 
the  surrender  of  copyholds  belonging  to  the  wife.  The  reason 
ifl)  because  he  has  an  interest  in  the  lands  during  the  coverture, 
which  is  not  to  be  given  up  without  his  testifying  his  consent; 
insomuch,  that  a  custom  in  a  particular  manor  for  a  wife  to  sur- 
render her  copyholds  without  the  concurrence  of  her  husband, 
has  been  holden  to  be  bad.  2  tyils,  1.  .B><t  where  the  husband, 
as  in  the  present  case,  a^Tces  that  the  wife  shall  dispose  of  her 
property,  he  renounces  his  Interest,  and  the  difficulty  is  at  an 
end.  Cessante  rations,  cessat  et  ipsa  kx.  Besides  as  by  the  deed 
of  separation,  the  husband  was  indemnified  for  his  wife's  debts, 
there  was  a  valuable  consideration,  and  a  court  of  equity  would 
decree  a  specific  performance  of  an  agreement  tor  a  valuable 
consideration.  By  the  common  law,  the  wife  loses  alt  power  of 
separately  disposing  of  her  property;  the  husband  has  ao  abso- 
lute right  to  all  her  personalty,  and  a  qualified  one,  during  her 
life,  to  her  real  estates.  If  she  could  either  sue  or  be  sued, 
she  might  be  taken  in  execution,  and  the  husband  deprived  of 
bis  right  over  her  person.  The  incapacity  of  an  infant  arises 
from  a  want  of  skill  and  judgment,  but  that  of  a  feme  covert 
from  want  of  property,  and  because  she  is  supposed  to  act  under 
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surrender  is  pleaded,  without  a  special  custcmi  to  warrant  it^     1790^ 
and  no  objection  made.     But  as  the  principal  thing  to  be  atp-    ^T 
tended  to,  is  the  husband's  consent  in  these  circumstances,  in      againti 
order  that  his  interest  may  be  preserved,  so  there  are  other  ^"^"^* 
cases,  where  the  husband  having  no  particular  interest,  the  wife 
may  convey  without  his  assent  As  in  Daniel  v.  Ubley,  Sir  Wil' 
liam  Jones  137.  where  feoffment  and  livery  were  made  by  a 
married  woman  of  an  estate  given  her  by  a  former  husband,^ 
without  the  second  husband  joining.     So  in  Bro^  Abr.  tit.  Cui 
in  viidj  pL  1 6.  where  it  was  holden  that  a  married  woman  might 
convey  without  her  husband's  concurrence  an  estate  given  to 
her  on  condition  to  sell. 

The  question  then  is,  whether,  in  the  present  case,  the  wife 
was  not  to  be  considered  as  a  feme  sole?  Her  husband  and  she 
were  separated  by  mutual  consent,  he  was  discharged  from  her 
debts,  and  had  expressly,  by  his  own  act,  given  up  his  interest 
in  her  property,  when  be  covenanted  that  she  should  dispose  of 
it,  and  had  confirmed  her  in  the  possession  of  it,  after  the  de- 
scent from  her  father.  Although  it  is  a  general  rule  of  law^ 
that  a  married  woman  can  neither  sue  nor  be  sued  without  her 
husband,  yet  there  are  many  exceptions  to  this  rule,  as  where  the 
husband  was  an  exile  or  had  abjured  the  realm,  in  which  cases 
she  might  defend  a  plea  of  land  as  a  feme  sole.  Co*  Litt.  132  b. 
Bro»  Abr.  Tit.  Bar.  Sf  Feme  pi.  66.  and  in  2  Vem.  104.  it  was 
holden,  that  the  wife  of  a  man  banished  for  life  might  in  all 
things  act  as  a  feme  sole,  and  make  a  will.  So  also  in  Deerly  r. 
The  Duchess  of  Mazarine^  Salk.  116.  the  wife  of  an  alien  enemy 
was  sued  on  a  contract  as  if  she  had  been  single.  The  same 
principle  was  laid  down  by  Mr.  Justice  Yates  at  Carlisle^  where 
he  held  that  the  wife  of  a  man  transported  might  be  sued 
alone.  Sparrow  v.  CarrutherSj  cited  £  Blac.  1197*  So  also^ 
according  to  the  more  modem  authorities,  where,  by  a  deed 
of  separation,  the  husband  covenants  with  trustees  to  renounce 
all  his  interest  in  the  property  of  liis  wife,  and  is  indemnified 
from  her  contracts,  she  is  considered  as  a  feme  sole.  She  ii 
put  in  the  same  situation  as  by  the  old  law  she  would  be  in 
if  her  husband  were  an  exile  or  had  abjured  the  realm.  The  [  999  j 
husband  is  considered  as  having  renounced  all  his  marital 
rights,  1  Bur.  542.  This  doctrine  is  fully  established  by  the 
cases   of  Ringstead  v.   Lady   Lanesborough  {a\  BanvweU  v. 

(a)  B.  R.  Hit.  23  Geo.  3.  reported  in  Cooke's  Bankrupt  Law,  kit  edit.  3t. 

Brooks 
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1790.     Broats(a),,  and  Corbet  v.  Poelniti,  )  Term  Rep.  B.  B.  5.     Then 

~ what  haB  the  wife  done  in  this  case?     Being  sole  tenant  of 

i^atnK  copyhold  lands,  lo  which  the  husband  has  expressly  given  up 
'^°'^"*"'-  ail  his  claim  (which  would  otherwise  be  the  only  material  ob- 
stacle), and  having  the  whole  power  over  them,  she  exerts 
that  power  by  surrendering  them  to  the  lord,  under  which 
surrender  the  Plaintiff  claims,  who  is  the  representative  of 
Willis. 

On  the  part  of  the  Defendant  it  was  argued  that  ns  the  hus- 
band did  not  join  in  the  surrenders  they  were  bad,  and  the  de- 
scent to  the  heir  at  law  must  take  e£&ct.  This  was  an  executory 
contract  on  the  part  of  the  husband,  which  shews  on  the  face 
of  it  that  the  wife  could  not  convey  atone ;  for  if  she  could,  it 
would  be  unnecessary  for  him  to  covenant  that  he  would  join. 
But  the  heir  at  law  is  not  to  be  disinherited  by  an  executory 
contract.  The  question  is,  whether  any  legal  estate  passed  by 
the  surrenders?  As  the  case  was  sent  from  a  court  of  equity 
for  (he  opinion  of  a  court  of  law,  all  equitable  considerations 
must  be  laid  aside.  In'Peacock  v.  Monk{b),  Lord  Hardicicif, 
after  noticing  the  distinction  between  real  and  personal  pro- 
perty, expressly  determined  that  where  the  husband  did  not 
concur,  the  conveyance  by  the  wife  of  a  real  estate  should  not 
operate  to  deprive  the  heir.  It  is  also  to  be  observed  in  this 
case,  that  no  special  custom  of  the  manors  is  stuted  to  warrant 
the  surrenders  by  the  wife  alone,  nor  that  she  was  separately 
examined  by  the  steward  according  lo  the  general  law  of  copy* 
holds.  But  the  law  is,  tliat  a  feme  covert  cannot  convey  a 
real  estate  without  the  concurrence  of  her  husband.     Though 
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mise,  which  was  as  effectual  as  a  judgment.  The  first  mention  1790. 
of  the  examination  of  a  married  woman  joining  in  a  fine,  is  in  Z" 
the  Stat,  de  modo  levandi  Jines^  18  Ed.  1.  st,  4.  the  equity  of  against 
which  was  afterwards  extended  to  recoveries,  Mary  PortingtorCs  ^^^^^*' 
Case^  10  Co,  43  a.  But  a  recovery  cannot  be  suffered  by  a 
married  woman  so  as  to  bind  her  without  her  husband.  Shep. 
Touch.  41.  Where  indeed  the  wife  alone  levies  a  fine,  and  the 
husband  does  not  avoid  it,  the  wife  is  estopped  after  his  death, 
and  her  heirs  are  included  by  the  estoppel.  Shep.  Touch.  14. 
Pollexfen  24.  But  it  does  not  follow  that  she  can  convey  alone 
in  other  circumstances.  The  Jus  possessionis  is  in  the  husband, 
the  jus  proprietatis  only  in  her.  She  has  not  such  a  quantity 
of  estate  as  the  law  requires  to  make  a  conveyance.  The  cases 
cited  on  the  part  of  the  Plaintiff  shew  that  there  are  certain  ex^ 
ceptions  to  the  general  rule  of  law,  but  unless  the  present  case 
can  be  brought  within  those  exceptions,  the  rule  of  law  must 
have  its  course.  But  in  truth  none  of  those  cases  are  applica- 
ble. In  the  old  authorities  cited  from  Co.  Lit,  232  b.  the  hus- 
band was  either  exiled,  or  had  abjured  the  realm.  In  the  case 
of  Deerly  v.  the  Duchess  of  Mazarine^  the  husband  was  an  alien 
enemy:  in  2  Vern,  104.  he  was  banished  by  act  of  Parliament 
In  all  those  cases  the  husband  was  under  an  incapacity  to  sue. 
But  in  the  present  case,  he  was  not  only  under  no  incapacity, 
but  had  expressly  covenanted  to  join  in  a  conveyance.  As  to  the 
more  modern  cases  of  Ringstead  v.  Lady  Lanesboroughj  Barwell 
V.  Brooks,  and  Corbet  v.  PoelnitZy  many  able  lawyers  have  been 
surprised  at  the  extent  of  the  doctrines  laid  down  in  them.  But 
whether  those  cases  be  good  law  or  not,  they  only  concern  per- 
sonal property.  The  rules  which  govern  real  property  are  of 
a  different  nature.  As  the  husband  has  an  absolute  ri^ht  to 
his  wife's  personal  property,  he  may  renounce  it  without  in- 
juring any  one;  but  having  no  more  than  a  qualified  right  to 
her  real  estates,  he  cannot  join  to  disinherit  the  heir,  unless  . 
certain  prescribed  ceremonies  be  performed.  As  to  the  case  of 
Daniel  v.  Ubley,  there  the  wife  acted  under  a  power  of  appoint- 
ment, the  estate  was  given  to  her  on  condition :  if  she  had  not 
made  any  appointment,  the  elder  son  would  have  taken  the 
estate  by  descent ;  as  it  was,  the  second  son  took  it  by  the 
father's  will,  through  the  medium  of  the  mother's  appointment.  [  340  ] 
The  cases  cited  from  Dyer,  Moore,  Cro.  Eliz.  and  Litt.  Rep. 
prove  only  that  a  custom  for  a  married  woman  to  surrender 

and 
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and  derise  with  the  junction  of  her  husband  is  good ;  bat  they 
do  not  shew  that  such  a  Eurrender  or  devise  would  be  good 
without  the  husbnnd  joining ;  and  here  it  is  expressly  stated 
that  he  did  not  join.  In  those  cases,  the  question  was  as  to 
the  validity  of  a  cnstom  for  a  fetnc  covert  to  surrender ;  there 
was  no  doubt  respecting  the  general  rule  of  law :  the  question 
indeed  of  itself  imporL",  that  without  a  custom  the  surrender 
would  not  be  good.  The  passage  in  Cokf^s  Entries  proves  no 
more  than  that  a  special  custom  for  a  married  woman  to  sur- 
render need  not  be  stated  on  the  record ;  but  it  does  not  follow 
from  thence  that  her  surrender  would  be  valid  without  such  a 
custom.  Yet  it  was  said  that  in  this  case  the  husband  had  done 
what  was  tantamount  to  joining  in  the  surrender,  by  assenting 
in  the  deed  of  separation,  to  the  wife's  sole  disposition  of  her 
property;  but  the  law  adapts  the  mode  of  assent  to  the  act  to 
be  done;  the  surrender  could  not  be  complete  without  the  bus- 
band  actually  joining.  Taylor  v.  Phillips,  I  Fez.  229. 

Cur,  advis.  vuU, 
On  this  day  the  judgment  of  the  Court  was  thus  given  by 
Lord  LouGHBOROUH. — The  question  in  this  case  is  whether 
John  Willis  took  any  and  what  estate  under  the  surrenders, 
will,  and  codicil  of  Jane  ColUnson,  or  under  either,  and  which 
of  them?  The  subject  of  dispute  being  copyhold  lands  it  is 
evident  that  unless  the  surrenders  be  valid  no  estate  can  pass 
at  law.  No  special  custom  is  stated,  and  therefore  the  surren- 
ders must  be  judged  of  by  the  general  law  of  copyhold  estates. 
The  several  surrenders  on  the  face  of  them  are  the  surrenders 
otJaneCoUinson  as  a  feme  sole:  for  it  is  not  stated  that  shewss 
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having  joined,  shall  bar  her  heir?    There  are  two  distinct  sur.     1790* 

renders  of  each  copyhold :  the  first  made  May  26  and  June  3,     Z 

•  1771 9  to  the  use  of  her  will;  the  second,  July  14  and  15,  1772,      agmntt 
absolute  surrenders  to  John  Willis^  on  which  he  was  admitted  v®"^***- 
and  which  he  on  the  same  day  surrendered  to  the  use  of  his 
will.     If  Jane  CoUinson  had  a  full  power  to  make  a  valid  sur- 
render, the  last  surrenders  have  passed  all  her  estate  at  law  to 
her  surrenderee.     These   surrenders  took  efiect  immediately, 
she  could  not  herself  have  avoided  them,  nor  could  the  husband 
against  his  own  covenant  If  she  had  sued  jointly  with  her  hus- 
band to  avoid  them,  it  would  have  been  incongruous  to  have 
alleged  as  a  defect  in  the  surrender,  the  omission  of  that  which 
the  husband  had  covenanted  to  do,  and  which  it  was  in  her 
power  to  procure ;  and  if  she  had  sued  as  e  feme  sole  against  her 
own  surrender,  it  would  have  been  still  more  preposterous.     If 
therefore  Jane  CoUinson  could  not  have  avoided  these  surren- 
ders, it  is  difficult  to  conceive  how  her  heir  should  be  in  a  better 
condition  with  respect  to  an  absolute  surrender  binding  upon 
her,  whatever  claim  he  might  have  against  a  surrender  to  the 
use  of  her  will.     It  cannot  be  more  necessary  that  the  husband 
should  join  with  his  wife  in  the  surrender  of  her  copyhold, 
than  in  levying  a  fine  of  her  freehold  estates.     But  it  has  been 
settled  ever  since  the  case  in  the  17  Ed.  3.  (at),  that  if  a  fine 
be  levied  by  a  feme  covert  without  her  husband,  it  shall  bind 
her  and  her  heirs,  if  it  be  not  avoided  by  the  husband ;   and 
both  RoUe  and  Comyns  (i)  seem  to  intimate  that  the  law  would 
be  the  same  as  to  a  recovery.  Had  the  present  case  been  of  a  free- 
hold estate  conveyed  by  the  wife  by  fine  without  her  husband, 
it  would  clearly  have  bound  her  heirs,  and  the  husband  being 
estopped  by  his  deed,  the  estate  of  the  conusee  would  have  been 
indefeasible  at  law.  The  modes  of  conveying  freehold  and  copy- 
hold estates  are  different,  but  there  is  surely  a  fair  argument 
from  analogy,  that  a  copyhold  estate  transmissible  under  the 
same  circumstances  as  a  freehold,  should  be  governed  by  the  same 
rules.     Both  are  public  conveyances;  and  from  the  nature  of 
copyholds,  there  is  more  reason  to  support  the  surrender  of  a 
feme  covert  where  the  interest  of  the  husband  is  not  affected 
by  it,  than  there  is  to  make  a  fine  effectual  without  his  joining.   [  S42  ] 

{a)  Year  Book,  17  Ed.  3.  52&  78.  (b)  1  Roll.  Abr.  346.  1.  50.  Com. 

1 7  Assi.  pi.  17.  Bro.  Abr.  tit.  Fines,      Dig.  tit.  Bar.  &  Feme  (P.  1.) 
oL  75. 
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1790.  or  a  freehold  estate  the  husband  is  seised  ia  right  of  his  wife,  of 
-__~"  a  copyhold  he  has  a  mere  possession.  He  is  not  admitted  in  her 
right;  she  is  the  actual  tenant;  and  when  a  copyhold  descends 
to  a  married  woman,  the  new  grant  of  the  lord  is  to  her  and 
not  to  the  hnsband.  In  opposition  to  this  reasoning,  two  cases 
were  cited  at  the  bar  which  were  supposed  to  have  denied 
the  application  of  any  argument  drawn  from  the  case  of  a  fin^ 
to  the  validity  of  a  surrender;  and  to  have  asserted  the  absolute 
nullity  of  a  surrender  by  a  feme  covert,  without  the  concur* 
rence  of  her  husband.  The  first  of  these  cases  is  Tat/lor  v. 
Philips,  1  Vez.  249.  Now  all  that  can  be  inferred  from  that 
report  of  Lord  Hardwicke's  opinion  is,  that  if  the  fact  had  been 
fully  before  him,  he  would  have  made  a  cose  for  the  opinion  of  a 
court  of  law  upon  this  very  question,  whether  a  surrender  by  a 
feme  covert  without  her  husband's  joining,  but  with  his  assent, 
was  an  effectual  surrender?  But  as  there  was  some  reason  to  sup- 
pose there  might  be  a  special  custom  to  warrant  that  surrender, 
be  directed  a  trial.  It  is  evident,  then,  that  Lord  Hardwidct 
was  of  opinion  that  a  custom  for  a  feme  covert  to  surrender 
without  her  husband  joining,  might  be  a  good  custom,  for 
otherwise  the  trial  would  have  been  idle,  and  be  would  have 
directed  at  once  a  case  for  the  opinion  of  the  judges.  This  ob- 
servation will  also  materially  apply  to  the  next  cose,  which  ii 
Stephens  v,  Ti/reU,  2  Wils.  1.  whore,  according  to  the  report, 
the  Court  of  Common  Pleas  held  that  a  custom  for  a  dme 
covert  to  surrender  without  lier  husband's  joinJOff  is  contrarj'  W 
law,  and  bad.  In  this  case  it  is  said,  that  the  Chief  Justice  ob- 
served thai  it  was  not  slated  whether  the  husband  was  to  cm- 
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'which  all  treat  of  the  same  case,  viz.  SkijnoitA^s  case.     There     1790* 

were  two  parts  of   the  custom  alleged  in  that  case,  the  one      r 

that  a  married  woman  might  devise,  the  other  that  she  might      agtmut 
surrender  in  the  presence  of  the  steward  and  six  of  the  tenants.  ^"^*«>*« 
The  state  of  the  case  in  Lennard  shews  that  the  will  was  made 
in  favour  of  the  husband,  in  the  presence  of  the  steward  and  six 
of  the  tenants,  and  at  the  next  court  the  surrender  to  the  use  of 
the  will  was  also  in  the  presence  of  the  steward  and  six  of  the 
tenants.     The  custom  seems  to  have  been  holden  good  in  sub- 
stance, and  it  is  probable  that  it  was  so  from  the  citation  in 
2  Brownl.  218.  {a)     This  is  therefore  an  authority,  that  a  sur- 
render without  the  husband's  joining,  though  certainly  in  a  case 
where  his  assent  might  be  presumed,  is  good.     The  reasoning 
of  the  Chief  Justice,  according  to  Wilson^s  report,  proceeds  upon 
a  supposition  that  the   custom    stated   excludes   the  husband 
entirely,  because  it  does  not  expressly  require  his  consent,  and 
that  it  would  therefore  enable  the  feme  covert  to  dispose  of  her 
estate  against  his  consent.     But  this  is  by  no  means  a  necessary 
conclusion.     A  surrender  without  the  husband  may  be  a  good 
disposition  against  all  but  him,  and  his  right  to  avoid  it  is  not  in- 
consistent with  such  a  custom*  The  reasons  therefore  on  which  the 
custom  in  Wilson  is  condemned,  do  not  appear  quite  satisfactory; 
and  it  has  always  appeared  to  me  somewhat  arbitrary  to  con- 
demn a  custom  because  it  is  not  conformable  to  the  general  law 
and  policy  of  the  nation.  That  estates  should  be  holden  in  some 
manors  by  an  heiress  independent  of  her  husband,  is  not  more 
singular  than  in  others  that  the  estate  should  vest  absolutely  in  the 
husband  by  the  intermarriage,  which  is  the  case  in  some  manors 
in  Westmoreland.    This  case  then  goes  no  further  than  an  opi- 
nion that  a  surrender  in  which  the  husband  neither  joins  nor 
assents  cannot  be  good ;  but  if  that  opinion  were  well  founded, 
it  would  not  affect  the  present  case.  In  both  Vezey  and  Wilson^  the 
observation  made  on  the  analogy  of  a  fine  is,  that  it  works  by 
estoppel.     In  the  case  in  Vezey^  Lord  Hardwicke  is  speaking 
of  the  fine  of   a   tenant  in  tail,  where   no   interest  passes^ 
which  he  says  will  be  good  against  the  heir  by  estoppel,  and  the 
phrase  is  there  correctly  used.    But  as  to  a  feme  covert  levying  a 
fine  where  it  conveys  to  interest,  it  shall  bind  her  and  her  heirsy 
if  the  husband  does  not  enter  and  avoid  it,  because,  says  Lord  Coke^ 
she  was  examined^  and  has  power  over  the  land.  1 0  R  ep.  43  a*    The 
(a)  It  b  there  cited,  arguendo,  by  the  name  of  Skeg^i  case. 
VOL.  I.  B  B  fine 


344  CASES  IN  HILARY  TERM 

1790.      fine  there  passes  the  estate,  and  when  it  is  said  that  she  is  estop- 

Qo^j^oy    ped  *by  it,  the  expression  is  used  in  the  same  loose  manner  as 

against      when  it  is  applied  to  any  other  person  contending  in  opposition 

•  Q . .  \  to  his  own  deed,  by  which  he  has  passed  away  the  interest  and 

estate  which  he  would  claim. 

It  was  objected  in  the  argument  that  no  custom  is  stated  in 
the  case,  and  that  a  surrender  by  a  feme  covert  even  with  the 
husband's  joining  can  in  no  case  be  good  but  by  the  particular 
custom  of  a  manor.  No  authority  was  cited  for  this  position, 
but  it  was  argued  that  from  the  several  cases,  viz.  Dyer  363  b. 
Cro.  Eliz.  717.  and  Litt.  Rep.  274.  (in  which  the  validity  of  a 
custom  for  a  feme  covert  being  separately  examined,  and  her 
husband  joining  to  make  a  surrender,  is  affirmed)  it  was  strongly 
implied  that  such  a  surrender  would  not  be  good  by  the  ge- 
neral law  of  copyholds.  This  objection  rests  on  a  supposed 
defect  in  the  statement  of  the  case.  But  the  Court  will  intend 
that  the  surrender  by  the  wife  separately  examined  with  the 
husband  joining,  would  have  been  good.  The  case  could  not 
otherwise  have  been  made,  and  even  if  the  argument  bad  been 
upon  a  special  verdict,  the  objection  would  not  prevail.  For  it 
would  be  contrary  both  to  law  and  reason,  that  the  copyhold  of 
a  woman  should  become  unalienable  by  her  marriage,  and  it  is 
against  the  nature  of  copyhold  estates  that  they  should  not  be 
surrendered  back  to  the  lord  by  the  act  of  all  the  persons  hav- 
ing any  interest  in  them,  and  having  a  disposing  power. 

Lord  Coke  says,  "  This  is  the  general  custom  of  the  realm, 
that  every  copyholder  may  surrender  in  court,  and  need  not  to 
allege  any  custom  therefore,"  Co.  Litt.  59  a.  and  in  Combe*s 
case,  9  Rep.  75.  it  is  holden  to  be  a  necessary  consequence  of  this, 
that  every  copyholder  may  surrender  by  attorney,  as  a  thing 
incident  by  the  common  law  ;  and  in  the  pleadings  of  that  very 
case,  a  surrender  by  a  feme  covert  and  lier  husband  is  pleaded, 
without  any  custom  being  alleged.  Co.  Entries  376.  The 
cases  which  are  said  to  afford  a  negative  implication,  that  with- 
out a  custom  the  surrender  by  a  husband  and  wife  of  the  copy- 
hold of  the  wife  would  not  be  good,  cannot  be  so  construed.  The 
case  in  Dyer  S63  b.  arose  upon  a  question  whether  a  custom  in 
the  vill  oi  Denbigh^  that  a  feme  covert  with  her  husband,  by  sur- 
render and  examination  in  court  might  alien  her  land,  was  taken 
away  by  the  statute  of  JVales^  27  Hen.  8.  c.  26.  and  the  opinion  of 
Dyer  and  Wray  was,  that  such  custom  was  not  abrogated,  be- 
cause 
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cause  it  was  reasonable  and  agreeable  to  the  custom  of  England  1790. 
for  the  assurance  of  purchasers.  The  case  in  Cro.  Eliz.  717.  Covnoif 
states  a  question,  whether  the  exajnination  of  a  feme  covert  out  of  against 
court  by  two  tenants  be  good  without  a  special  custom ;  and  it  p  « .  •  -J 
is  holden  that  it  is  not,  because  it  is  a  judicial  act  more  proper  to 
be  done  in  court;  admitting  at  the  same  time  that  a  surrender 
on  a  sole  examination  in  court  would  bind  her  by  the  custom^  u  e. 
by  the  general  custom  ;  for  though  the  state  of  the  facts  does 
not  appear  by  the  report,  it  is  fairly  to  be  collected  that  no  spe- 
cial custom  for  a  feme  covert  to  surrender  in  court  was  given  in 
evidence.  The  short  note  in  Litt.  Rep.  274.  seems  more  to  favour 
the  argument  than  the  two  preceding  cases,  which  attentively 
considered  rather  make  against  it.  But  it  may  easily  be  discovered 
why  in  the  case  in  Littleton^  the  Defendant  chose  to  allege  a 
custom  rather  than  to  rely  on  the  general  law.  He  makes  use 
of  terms  much  more  extensive  than  the  general  law :  he  pleads  a 
custom  that  qucelibet  fcemina  viro  co-operta  f  including  infants  J 
may  surrender;  the  PlaintiflF  replies  that  every  woman  of  full  age 
may  surrender  without  traversing  the  custom  ihBiqualibetfceminaj 
Sfc»  and  the  Court  holds  the  replication  bad,  for  he  ought  to  have 
traversed  the  custom  alleged  by  the  Defendant.  It  might  be  a 
question,  whether  by  special  custom  a  feme  covert  infant  could 
not  surrender,  though  it  is  contrary  to  the  general  law,  and  there- 
fore it  is  pleaded  that  every  feme  covert  may  surrender:  but 
such  a  case  affords  no  inference  that  it  was  necessary  to  allege 
a  custom  for  the  general  position,  that  a  feme  covert  with  her 
husband  might  surrender. 

For  these  reasons,  this  objection  ought  not  to  prevail  even  so 
far  as  to  induce  the  Court  to  desire  a  fuller  state  of  the  case; 
which  would  be  the  only  effect  it  could  have ;  for  the  customs 
of  most  manors  being  consonant  to  this  general  law,  there  is 
little  doubt  but  such  a  custom  might  be  truly  stated  in  any  case 
where  it  were  necessary  that  it  should  be  particularly  alleged. 

The  general  objection  to  the  validity  of  the  surrenders,  viz. 
that  by  the  common  law  a  feme  covert  is  incapable  of  dis- 
posing of  her  lands  without  the  concurrence  of  her  husband,  has 
been  in  part  already  considered;  but  it  may  be  fit  to  examine 
this  position  more  particularly.  It  certainly  is  generally  speak- 
ing a  true  one,  though  perhaps  not  quite  correctly  expressed  ; 
for  a  feme  covert  has  no  power  to  convey  with  her  husband,  ex- 
cept by  fine  or  recovery.     It  would  be  more  accurate  to  state 

B  B  2  the 
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1790.    .  the  law  to  be,  that  a  married  woman  can  make  no  conveyance 
-  of  her  lands  except  by  fine  or  recovery,  and   that  a  fine  levied 

agamii  by  her  alone  is  avoidable  only  by  her  husband.  It  is  equally 
LLiNsoN.  ^  general  rule  of  law,  that  a  feme  covert  cannot  sue  or  be  sued 
wUhotit  her  husband,  and  that  she  can  make  no  contract  to  bind 
[  S46  ]  herself.  These  rules  are  established  on  the  prindple  (partly 
religions,  and  partly  poliiical,)  that  she  has  entered  into  an 
indissoluble  engagement,  by  which  she  is  placed  under  the 
power  and  protection  of  her  husband,  given  up  to  him  all 
personal  property  in  her  actual  possession,  and  the  right  to 
receive  all  such  as  may  be  reduced  into  possession.  To  these 
general  rules  there  have  been  in  the  process  of  the  la« 
various  exceptions  allowed,  where  the  principle  of  the  rules 
could  not  be  applied  to  the  circuibstances  of  the  case.  In  the  case 
mentioned  in  Co.  Litt.  1:^2  b.  and  stated  at  large  in  SyUyFiat. 
Parliam.  \9  Ed.  1.  p.  G6.  the  husband  having  abjured  the  reslin 
Vor  felony,  the  wife  was  iieTTnitleil  to  sue,  ami  had  judgment  W 
rtcovcr  seisin  of  an  estate,  of  which  she  was  jointly  enfeoffa! 
with  her  huslwnd  for  life  against  the  lord  who  after  satisfaction 
made  to  tlie  king  for  the  year,  day  and  waste,  claimed  to  hfl« 
the  land  liy  eschent.  In  the  31  Ed.  I.  It  was  holden,  that  tie 
wife  of  one  who  had  abjured  the  realm  could  make  a  feoflbeni 
by  deed  with  warranty  of  her  land,  and  should  be  bound  bv  it 
.  Fits.  Abr.  cut  in  vM  jil.  31.  In  the  10  Ed.  3. (a)  a  yuore  mpi- 
dil  was  brought  for  the  King  against  tlic  Lady  Maliravers;  sh  J 
pleaded  coverture,  and  upon  the  replication  for  the  king,  ^  f 
her  husband  was  exiled  for  a  certain  cause,  she  was  mini  >° 
answer.  In  liie  ]  fiat.  4.'(i),  the  same  point  was  delermincdu  J 
the  case  of  the  Ladv  BcUlnav  whose  nlea  of  coverture  w 
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A  feme  covert  may  convey  in  execution  of  a  power,  Sir  IV.      1790. 
Tories  137.  and  Laich  39.  and  134-.  and  though  in  that  case     ^^^^^^^ 
there  is  much  debate  in  the  Court,  and  a  difference  in  opinion,      agaimt 
whether  the  wife  had  any  estate,  and  whether  she  could  convey 
in  execution  of  a  trust  without  her  husband,  yet  all  agreed  that 
her  feoffment  without  her  husband  was  a  valid  act,  A  feme  may 
execute  a  power  to  sell  lands  without  her  husband,  and  may 
sell  them  to  him.  Co.  LitL  112  a.      A  feme  covert  may  act  in 
aider  droit  as  an  executrix  without  her  husband  ;  and  it  is  said, 
that  she  may  administer,  or  prove  the  will,  notwithstanding  his    [  3^7  ] 
refusal.  Com.  Dig.  Administration  (D).     In  the  three  instances 
last  mentioned,  the  law  supports  the  act  of  the  wife  alone,  be- 
cause the  husband  has  no  interest  in  the  execution  of  it;  and 
in  all  the  former  instances  she  is  enabled  to  act  by  herself,  be- 
cause she  cannot  have  the  authority  of  her  husband,  whose  exile 
or  abjuration,  though  it  does  not  dissolve  the  marriage,  sus- 
pends the  marital  power. 

Cases  of  separation,  and  in  consequence  of  the  relinquish- 
inent  of  the  marital  rights  by  the  agreement  of  the  husband, 
were  not  likely  to  have  often  occurred  in  the  simplicity  of 
antient  times.  But  there  is  a  case  in  the  Year  Book  4r7th  of 
-Erf.  3.  c,  18(a),  which  shews  that  they  were  not  then  totally 
unknown  in  the  law.  ^^  An  action  of  account  was  brouglit 
**  against  one  as  bailiff  of  the  plaintiff's  land,  to  which  the 
*^  Defendant  pleaded,  that  there  was  a  debate  between  the 
**  Plaintiff  and  his  wife,  on  which  by  the  accord  of  their 
**  friends,  the  Plaintiff  assigned  to  his  wife  for  her  mninten- 
**  ance  the  lands  of  which  the  account  was  demanded,  and 
"  that  the  wife  leased  these  lands  to  him  for  a  term  of  years. 
**  The  Plaintiff  insists  this  is  no  pica,  and  amounts  merely  to 
"  a  denial  of  the  Defendant  being  bailiff;  but  the  Court  held 
"  that  he  must  answer  the  plea.  And  then  the  Plaintiff  tra- 
"  verses  the  lease  alleged  to  be  made  by  his  wife."  This  case 
seems  to  prove  that  a  feme  covert  might  dispose  of  the  profits 
of  lands  allotted  for  her  maintenance,  and  make  a  lease  of  them 
without  her  husband  joining  in  the  lease.  In  Croke  Charles 
there  are  two  cases  on  bonds  given  to  secure  the  disposal  of  a 
sum  of  money  by  a  married  woman.  The  first  of  them  was  in 
the  5  Car.  J.  Cro.  Car.  219  (^).  It  was  an  action  upon  a 
bond  given  by  a  man  after  marriage,  conditioned  to  permit  his 
(fl)  PI.  45.  (6)  Marriott  v.  Kimman. 

wife 
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wife  to  make  a  will,  and  dispose  of  a  sum  not  exceeding  601. 
in  Icgncics :  the  Defendant  pleaded  that  the  wife  did  not  make 
any  tviil,  and  on  that  plea  issue  was  joined.  It  was  found 
specialty  that  she  did  make  a  will,  and  disposed  of  divers 
legacies  not  exceeding  50/.,  but  that  she  was  covert  at  the  lime 
of  making  the  will.  Judgment  was  given  for  the  Plaintiff,  fur 
though  by  law  a  feme  covert  could  not  make  a  will  without 
her  liusband's  assent,  yet  it  was  a  will  within  tlie  meaning  of 
the  condition.  The  other  case  was  io  the  10  Car.  1.  Cro.  Car. 
S76.  It  was  an  action  on  a  bond  conditioned  to  pay  ^3O0L 
ader  the  death  of  the  wiie  by  the  husband,  in  case  he  survived, 
[  3^9  1  for  such  uses  as  she  should  appoint  by  any  writing;  under  bee 
hand  and  scai,  in  the  presence  of  two  witnesses.  The  Defend- 
ant pleaded  that  she  did  not  appoint.  The  Plaintiff  rephai, 
that  she  by  her  will  in  writing,  sealed  and  published  in  ibe 
presence  of  two  witnesses,  did  will  and  appoint  such  suau  to 
bo  paid  ;  lo  which  the  Defendant  demurred,  and  jtidgmeat »« 
given  for  the  PiaintifT.  The  argument  seems  to  have  b«D 
upon  the  pleading  this  writiog  as  a  will,  and  not  as  an  appoim- 
Rient.  But  the  Court  held  it  to  be  sufficient,  for  though  it  m 
not  properly  a  will,  being  made  by  a  feme  covert,  yet  it  was* 
writing  in  the  nature  of  a  will. 

Courts  of  law  then  had  at  this  period  recognized  the  powc 
of  a  married  woman,  authorized  by  her  husband,  to  ntokeii 
effect  a  tcstiiraentury  disposition  of  personal  property. 

The  case  of  Manby  v.  Scott  (a),  decided  soon  after  the  B«li>  I 

'        ration  on  an   action  which  had  been  commenced  durinf;ik  J 

Usurpation  of  Ci-omiscll,  gave  rise  to  a  very  large  discussion  d  1 
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contrivance,  arrested  and  sent  to  gaol.  The  husband  was  con-  1790. 
victed  on  the  prosecution.  Yet  Hale  would  not  allow  this  pe-  Comptok 
culiar  case  of  the  husband's  procuring  the  arrest  to  be  an  excep-  agaimi 
lion  to  the  rule,  which  required  his  assent  to  the  debt.  Sub- 
sequent cases,  however,  relaxed  the  extreme  rigour  of  this  rule, 
as  where  the  husband  turns  the  wife  out  of  doors,  he  gives  her 
credit  wherever  she  goes,  according  to  HoU*s  opinion  (a).  Salk, 
118  (6).  But  still  in  the  case  of  a  wilful  separation  of  the  wife, 
the  law  was  understood  to  be,  that  the  husband  was  not  liable 
to  be  sued  for  her  debts.  It  seems  very  certain  that  the  Judges 
who  argued  the  case  of  Manbtj  v.  Scott^  did  not  conceive  that 
an  action  could  be  brought  against  the  wife.  It  was  equally 
the  supposition  of  those  who  maintained  that  the  husband  was 
not  chargeable,  as  of  those  who  held  the  contrary,  that  the  [  349  ] 
tvife  was  incapable  of  having  any  propert}',  could  acquire  no 
credit  on  her  own  account,  and  must  either  subsist  on  charity 
or  starve,  unless  she  could  obtain  an  alimony  from  chancery  or 
the  ecclesiastical  court.  On  the  one  side,  this  situation  of  the 
wife  separated  from  her  husband,  is  urged  as  a  strong  argu- 
ment to  support  the  conclusion  that  the  husband  is  liable  to  an 
action  for  necessaries ;  while  they  who  argue  oh  the  other  side 
contend,  that  the  distress  in  which  the  wife  is  placed  is  a  just 
and  expedient  consequence  of  her  separation  from  her  husband, 
from  which  the  law  ought  not  to  relieve  her.  It  does  not  seem 
to  have  occurred  to  any  of  the  Judges  at  that  time  that  a  wife, 
separated  from  her  husband,  may  in  fact  possess  property,  that 
she  will  obtain  credit  by  means  of  her  apparent  property,  and 
that  the  consequence  of  her  debts  not  being  recoverable  either 
against  her  or  her  husband,  would  only  be  prejudicial  to  the 
unwary,  but  honest  tradesman. 

The  first  case  which  appears,  after  this  determination  of 
Manhy  v.  Scott^  of  an  action  brought  against  a  married  woman, 
is  that  of  the  Duchess  of  Mazarine^  1  Salk,  116.  Lord  Raym. 
147.,  Comb.  40G.  in  which  the  Court  avoid  the  question,  though 
she  was  holden  liable  to  the  action.  The  Reports  say,  it  may 
be  intended  she  was  divorced,  or  her  husband  an  alien  enemy, 
and  perhaps  it  may  be  like  the  Lady  Bellknap^s  case,  whose 
husband  was  exiled.  The  only  notes  of  the  case  are  very  short, 

(fl)  Etherington  v.  Parrot,  Heffer,  3  Taunt.  421.  S.  P.     And  see 

(A)  [See  Harris  v.  Morris,  4  Esp,  Freeman's   Rep.  in  K.  B.  &  C.  P. 

N.  P.  C.  41.      Liddlow  V.  Wilmoty  249.  n.  2d  edit.] 

a  Stark.  N.  P.  C.  87.     Ilorwood  v. 

and 
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1790.  and  the  point  appears  to  have  been  made  upon  a  motion  for  a 
p_„^  new  trial,  in  which  the  Court  felt  what  the  justice  of  the  cue 
required,  and  were  not  pressed  to  explain  the  grounds  of  their 
'  opinion.  It  would  however  have  been  a  strange  situattoD  if  the 
Duchess  of  Mazarine,  a  womnn  enjoying  a  considerable  fortune 
of  her  own,  and  for  many  years  a  large  pension  from  tbe  crown 
oi  England,  had  been  protected  from  every  legal  demand,  by  a 
rule  of  the  law  of  England  that  no  action  could  be  brought 
against  her,  because  she  had  a  husband  whose  person  and 
fortune  were  utterly  unknown,  and  could  not  be  attached  b; 
any  one  with  whom  she  dealt.  The  only  two  grounds  hinted 
at  for  the  decision  could  not  have  stood  examination.  She 
neither  was,  nor  could  be  divorced,  the  law  of  France  not  per- 
mitting a  divorce ;  and  though  in  the  term  when  the  motion  for 
a  new  trial  was  denied,  the  treaty  of  peace  had  not  been  signed, 
and  a  Frenchman  was  then  an  aliea  enemy,  yet  that  argument 
would  not  have  been  applicable  in  the  next  term,  llie  qaet- 
[  350  ]  tion  whether  a  married  woman  separated  from  her  husban4 
and  enjoying  by  his  agreement  a  separate  provision,  shall  be 
liable  for  her  debts,  has  come  before  the  Courts  in  several 
cases.  In  that  of  Ringslead  v.  Lady  Lanesborough  (a),  Hii 
SS  Geo.  S.  the  point  was  directly  brought  before  the  Court  of 
King's  Bench  upon  the  record,  and  judgment  given  that  siie 
was  liable.  In  that  cnsc  the  husband  was  stated  to  be  out  (/ 
Finland.  But  in  Hil.  S4  Geo.  3.  (b),  the  same  question  w*i 
brought  before  the  Court,  the  husband  being  in  England,  end 
the  same  judgment  given.  In  Mieh.  26  Geo.  3.  the  same  ques- 
tion was  again  stated  upon  the  record,  in  the  case  of  Cbr&ef  v. 
I'oelnitz  [c),  with  this  difference  only,  that  in  that  case  the  coo- 
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the  ground  of  the  Defendant  being  a  married  woman.     In      1790. 
East.  18  Geo.  S.  the  question   was  again  submitted  to  this     cmmov 
Court,  in  the  case  of  Ijean  v.  Sckultz  (a),  on  pleadings  which      against 
distinctly  stated  a  separation,  and  separate  maintenance ;  but       ^^^^i^* 
the  question  itself  then  received  no  determination,  the  Court 
having  given  judgment  merely  on  a  point  of  form,  namely,  that 
the  husband  ought  to  have  been  joined  for  conformity. 

From  this  state  of  the  decisions,  it  cannot  be  concluded  that 
it  is  a  settled  point,  that  an  action  may  be  maintained  against  a 
married  woman  separated  from  her  husband  by  consent,  and 
enjoying  a  separate  maintenance  (i).  But  supposing  the  law 
to  be  according  to  the  three  last  determinations  of  the  Court 
of  King's  Bench,  it  seems  to  be  a  necessary  conclusion,  that  a 
married  woman,  whose  separate  property  consists  of  a  copy- 
hold estate,  should. have  a  power  to  surrender  it,  for  otherwise 
the  law  would  compel  her  to  pay  without  allowing  her  to  use 
the  means  of  paying,  and  enable  the  creditor  to  recover  a  de- 
inand,  without  the  power  of  making  that  demand  effectual. 
This  is  certainly  an  argument  from  inconvenience  alone,  and 
therefore  not  altogether  conclusive;  but  it  has  great  weight 
when  no  possible  inconvenience  can  be  opposed  on  the  other  [  551  3 
side.  The  interest  of  the  husband  is  entirely  out  of  the  ques- 
tion ;  the  interest  of  the  lord  is  not  hurt  by  the  surrender ;  . 
the  expectancy  of  the  heir  is  not  an  interest,  and  slight  as  it  is, 
cannot  be  set  up  as  a  claim  in  justice,  to  take  the  estate  with- 
out paying  the  debts. 

But  the  main  and  substantial  ground  of  the  case  is,  that  the 
wife  is  the  tenant  of  the  copyhold  and  not  the  husband ;  that 
the  estate  can  be  forfeited  or  surrendered  only  by  her  acts,  not 
hy  his ;  that  the  authority  which  he  acquires  by  his  marital 
rights  to  direct  and  control  her  acts,  is  by  his  covenant  in  the 
present  instance  annulled,  or  at  least  suspended ;  and  there  is 
then  no  impediment  to  the  validity  of  an  act,  passed  in  the  court 
of  the  manor  between  her  and  the  lord. 

The  certificate  sent  to  the  Court  of  Chancery,  was  as  follows : 

^<  Having  heard  counsel  on  both  sides,  and  considered  this 

(a)  2  Black.  1 1 95.  3  B.  &  B.  92.   In  what  cases  the  hus- 

(6)  [It  is  now  decided  that   such  band  is  liable  for  necessaries  supplied 

an    action    cannot    be    maintained,  to  bis  wife,  after  separation,  see  iviirse 

Marshall  v.   RuHoUy    8  T.  R.   545.  v.  Craig,  2  Bos.  &  Pul.  N.  R.  148. 

£ven  where  there  has  been  a  divorce  Hombuckle  v.   Hombun/,    2  Stark. 

a  mensaet  thoro.    Lewis  v.  Lecy  3  N.P.  C.  177.    Holt  ▼.  Srien,  4B.& 

B.  &  C.291.    Hookham  v.  Chambers^  A.  25 J.] 

<<  questiopt 
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1790>  "  queation,  we  are  of  opinion,  that  J<An  Willis  took  an  estate 
^^^~  *•  to  bim  and  his  heirs,  according  to  the  several  customs  of  the 
"  mancm  of  Banstead  and  Ryegate,  under  the  surrenders  and 
»  admittances  of  the  14th  and  15th  oijtdy  \m." 

Loughborough, 
H.  Gould. 
J.  Wason. 


Rouse  against  Bardin  aod  Others. 
latreipMh    rpo  this  action  of  trespass  for  breaking  and  entering  the  close, 
'.IS^T..  See  of  the  Plaintiff,  called  Brampton  Heath,  the  Defeod- 


Muiof  that  guts  pleaded  in  justification  a  right  of  way  in   the  following 

Ughny  led  words :  "  That  from  time  whereof  the  memory  of  man  is  not 

w^^iT'^  "  to  the  contraiy,  there  hath  been  a  puMk  common  highxay 

OeuDiw  t*  for  all  the  liege  subjects  of  this  kingdom  to  pass  and  re-pas 

S^ai,  **  °^  f""^  from  a  certain  other  common  and  puUtc  Mn^s  high- 

**'^^>^^  «  Way,  leadingjrom  Knightsbridge,  in  the  county  o/*MiddIesei 

laewMfHa,  **  qforesatd,  unto  a  certain  place  called  Earl's  Court,  pt  Ikt 

Mherblrt^  **  parish  of  Kensington  in  the  laid  cotaity,  in,  through,  aver, 

«iy(letdiDg  H  and  alotig,  the  said  close,  called  Brompton  Heath,  otherxix 

Z^-S  ^  '*  The  Heath,  otkeiviise  The  Field,  otherwise  The  Garden, « 

mmontdby  u  biAjcA,  ^,  unto  a  certain  other  common  and  publick  KJM^t 

proTtng  thit  **  highway,  leading  from  London  to  Fulbani  in  the  said  com^ 

J^^^^  "  '""'  *^*  again  from  the  said  last-mentioned  close,  in  nAut, 

froni  the  dr.  «  ^c.  to  the  said  frst  mentioned  King's  higkuDay,  at  all  timei<^ 

wt  the  way'  *'  the  ycor,  at  their  zcill  and  pleasure",  S^c. 
j^i^^fiom       *  The  evidence  at  the  trial  was,  that  the  way  in  dispute  led 


IN  THE  Thibtieth  Yeab  OF  GEORGE  IIL  $$$ 

It  is  a  rule  of  law  necessary  for  the  protection  of  property,  1790. 
that  any  one  who  comes  on  the  soil  of  another,  shall  be  deemed  ~ — 
a  wrong  doer  till  he  shews  distmctly  that  he  had  a  right.  If  agama 
he  enters  under  pretence  of  an  easement,  he  must  shew  pre-  ^^*"** 
cisely  such  an  easement  as  will  warrant  what  he  has  done ;  he 
is  not  to  enter  by  virtue  of  a  fancied  right,  not  accurately  de- 
fined. In  the  present  case  the  Defendants  have  no  way  over 
the  Plaintiff's  close  from  the  EarVs  Court  road  to  the  Fulham 
road.  Perhaps  they  may  have  a  way  partly  over  the  PlaintiflTs 
close,  and  partly  through  the  Church  Lane  to  the  Fulham  road; 
but  no  man  can  go  from  the  EarVs  Court  road,  over  the  locus 
in  quo  directly  to  the  Fulham  road,  without  committing  a  tres- 
pass. It  is  urged  by  the  Defendants  that  it  is  unnecessary  to 
shew  that  the  way  goes  out  at  the  terminus  ad  quern  stated  in 
the  plea.  But  if  that  be  so,  neither  is  it  necessary  to  prove  that 
it  enters  at  the  terminus  a  quo  stated  in  the  plea ;  and  then  it 
would  follow  that  evidence  of  a  way  entering  the  field  at  any 
one  point,  and  going  out  at  another,  would  support  the  pre- 
scription. If  this  be  law,  it  would  be  improper  ever  to  state 
the  termini  in  pleading  a  prescriptive  right  of  way,  as  it  might 
tend  to  mislead  the  other  party ;  but  the  mode  would  be  to  pre- 
scribe generally  for  a  way  /n,  through^  and  aoer  the  locus  in  quo^ 
without  a  more  exact  description,  and  the  plea  of  extra  viam 
would  be  nugatory.  If  the  Defendants  had  recovered  a  verdict 
on  this  prescription,  the  consequence  would  have  been,  that  in 
future  the  public  would  have  had  two  ways  over  the  Plaintiff's 
close  instead  of  one.  It  is  evident  from  adjudged  cases,  that 
in  pleading  a  right  of  way,  the  terminus  ad  quem^  as  well  as  the 
tenninus  a  quo^  must  be  strictly  proved.  2  Leon.  10.  Yelv.  l6d. 
Hob.  189-     1  Ventr.  IS.     2  Keb.  488. 

Adair  and  Runnington^  Seijts.,  on  the  part  of  the  Defend- 
ants argued,  that  as  this  was  the  case  of  a  common  public  high- 
way, it  was  sufiicient  that  the  substance  of  the  allegation  was  [  353  ] 
proved,  namely,  that  there  was  a  right  of  way  over  the  whole 
locus  in  quoy  towards  the  Fulham  road,  though  it  might  first 
lead  into  the  Church  Lane.  In  Halsey\  case.  Latch  183,  the 
Defendant  was  indicted  for  stopping  the  King's  highway  in 
Kensington,  and  an  exception  was  taken  that  no  boundaries  . 
were  set  out,  it  not  being  alleged  firom  what  place  to  what 
place  the  way  led.  But  it  was  holden  sufficient,  because  a 
highway  leads  from  sea  to  sea  over  the  whole  kingdom ;  but 

otherwise 
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otherwise  if  it  hod  been  anottier  common  way.  Tlie  casa 
cited  on  the  other  side  were  all  of  private  ways,  in  describing 
which  greater  strictness  is  required;  but  in  1  Vetdris  IS.  and 
S  Kehle  488.  it  was  holden,  that  if  it  were  found  that  the  De- 
fendant had  a  way  over  the  locus  in  quo,  it  was  not  material  to 
the  justification  after  verdict,  whither  it  might  lead.  To  the 
tame  point  also  is  2  Kei>.  89.' 

On  this  day,  the  Judges  delivered  their  respective  opinions 
as  follow : 

Gould,  J. — This  case  arises  on  pleadings  of  considerable 
length,  stating  that  the  trespass  was  committed  in  a  place  called 
Broj^lon  Heath,  with  several  variations  in  point  of  description. 
The  Defendants  say,  that  from  time,  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  has  been  a  common  public 
highway,  for  all  the  liege  subjects  of  this  kingdom,  to  pass  and 
repass  on  foot,  from  a  certain  other  common  public  highway 
leading  from  Knightsbridge  to  EarFs  Court,  in,  through,  over, 
and  upon  the  said  close  called  Brampton  Heathy  under  a  cer- 
tain other  common  highway  leading  from  Liondon  to  Ftdkam, 
and  back  again,  in,  through,  and  over  the  locus  in  quo.  I  un- 
derstand, that  at  the  end  of  this  close  leading  towards  the  Fid' 
ham  road,  that  is,  in  the  line  of  the  way,  you  do  not  immediatel; 
issue  into  what  is  called  Uie  Ftdham  road,  but  into  another 
common  highway  called  the  CAurcA  Xan«,  and  from  thence  over  a 
very  short  space,  you  enter  into  that  which  is  properly  called 
the  Ftdham  road.  Now  my  apprehension  always  has  been,  that 
in  cases  of  this  sort,  the  intermediate  spaces,  either  before  the 
entrance  into  a  field,  or  at  the  exit  out  of  it  before  yon  reach 
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as  the  description  of  a  public  act  of  Parliament;  the  day  when      1790. 
the  Sessions  were  holden ;  and  the  like.     So  where  an  officer      r^^ 
justifies  under  process  of  execution  out  of  a  court,  it  is  unne-      a&xmu 
cessary  for  him  to  state  a  judgment,  yet  if  he  will  state  it,  he  is 
bound  to  prove  it  as  described.    These  are  common  cases,  and 
man}'  more  might  be  adduced.     The  question  then  in  the  pre- 
sent case  is,  what  the  terms  of  this  plea  require  to  be  proved, 
and  whether  they  necessarily  import  that  the  way  in  dispute 
was  adjoining  to  the  Fulham  road  ?   Now  that  is  not  the  case ; 
the  way  is  described  to  go,  in,  through^  aoer  and  along  Bromp^ 
ton  Heath,  unto  the  Fulham  road.     But  there  is  an  intervening 
space  between  that  and  the  Fulham  road.     If  it  had  been  de- 
scribed to  be  adjoining  to  the  Fulham  road,  I  have  already  given 
my  opinion  as  to  the  proof.     But  it  is  stated  to  lead  unto  the 
Fvlham  road  ;  which,  in  my  apprehension,  is  nothing  more  than 
this;  a  common  highway  which  is  one  entire  thing,  leads  over 
this  field  to  the  Fulham  road;  and  so  it  does,  notwithstanding 
there  is  an  intervening  piece  of  ground.    The  case  cited  at  the 
bar  from  Ventris  comprehends  this  idea.     It  is  there  said  to  be 
sufficient  to  state  the  places  from  which,  and  to  which  the  way 
leads,  though  the  mesne  passages  should  be  mistaken.     It  will 
be  material  to  advert  to  ancient  pleadings  in  justification.     I 
find  in  RastalFs  Entries  617*  &•  a  right  of  way  pleaded  as  fol- 
lows.  A  man  was  seised  of  a  messuage  in  S.  and  prescribed  for 
a  way  for  all  those  whose  estate,  &c.  both  for  horse  and  foot 
^*Jrom  the  messuage  to  the  parish  church  of  E.  and  the  market  town 
"  of  M.  with  all  his  carriages  ultra  clausum  prcedictum!^    Now 
it  would.be  productive  of  infinite  uncertainty  to  require  an 
exact  description  of  the  line  of  the  way,  to  say  that  it  went  so 
many  yards  to  the  North,  then  turned  to  the  West,  and  then  to 
the  East,  in  that  irregular  manner.   Such  justifications  as  these 
would  then  be  clogged  with  insuperable  difficulties  in  point  of 
proof.   And  I  think  it  would  be  totally  unnecessary ;  the  usage 
defines  the  way.     I  mention  this  as  occurring  to  me  from  the 
books  and  pleadings;  and  with  regard  to  experience,  I  have 
always  understood  that  the  intermediate  spaces  are  disregarded,    [  355  ] 
both  as  to  the  approach  to  a  field  and  the  quitting  it.     It  is 
sufficient  to  answer  the  trespass,  and  justify  under  a  right  to 
pass  over  the  close.  I  therefore  think  this  is  not  a  material  vari- 
ance from  the  plea. 

Wilson,  J. — I  am  of  the  same  opinion.     Where  the  way  is 

a  public 
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1790.  ft  public  highway*  it  is  in  no  sort  necesaary  to  state  either  the 
^~~  terminus  d  juo,  or  the  terminus  ad  quern ,-  where  it  is  a  private 
«friM(  way,  it  is  necessary  to  state  them,  because  private  ways  are 
'  given  for  particular  purposes,  and  the  justification  must  sbew 
that  they  were  used  for  those  purposes.  But  it  is  different  with 
regard  to  a  public  highway,  because  all  bis  Majesty'a  subjects 
have  a  right  to  use  that  way  for  all  purposes,  and  at  all  times. 
The  reason  given  in  the  ancient  cases,  why  a  highway  must  be 
particularly  described  is  liot  a  very  good  one,  namely  tbat  it  must 
be  stated  to  lead  to  a  market  town,  in  order  to  shew  that  it  is 
a  highway.  Lord  Hale  says,  whether  it  be  a  highway  or  no^ 
depends  much  on  reputation.  I  am  therefore  of  opinion,  tbat 
in  justifying  a  trespass  because  the  place  in  question  is  a  high- 
way, it  is  not  necessary  to  state  the  places  to  which  and  from 
which  it  leads.  If  tbat  be  so,  the  next  question  is,  whether 
those  places  being  stated  in  the  plea,  they  are  sufficiently  proved? 
With  respect  to  that,  the  way  in  dispute  is  stated  to  be  a  higfa- 
way  leading  from  one  highway  to  another  highway.  I  think  it 
cannot  be  doubted  but  tbat  this  is  a  sufficient  description.  But 
it  is  impossible  to  state  the  specific  line  of  road  under  that  de- 
scription, which  can  only  be,  that  it  leads  from  one  point  to 
another.  What  the  line  is  on  which  the  highway  passes,  mntt 
be  ft  matter  of  evidence.  The  objection  in  this  case  is,  tbat  the 
way  is  stated  to  lead  to  the  Fulham  road,  but  that  before  it 
reaches  the  FvUtam  road,  it  goes  for  a  little  space  on  anotba 
highway.  But  I  do  not  conceive  tbat  to  be  a  material  vaii* 
ance.  I  understand  the  allegation  to  import  no  more,  thsa 
this,  namely,  that  there  Is  a  highway  over  the  close,  on  wbidi 
■3  from  the  Fulham  road  to  the  Kensington  road;  but 
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myself  to  agree  with  them,   I  still  retain  the  opinion  I  first  had      1790, 
at  the  trial,  and  think  that  in  all  cases,  where  a  real  difference     rz — * 

RousB 

in  opinion  exists,  it  is  right  to  avow  it,  and  state  the  grounds  agamM 
on  which  we  differ.  What  weighs  with  me  in  the  present  case^  Ba»mk. 
is  the  positive  authority  of  Q  Roue's  Abridgement  81  (a),  in 
which  it  is  said,  that  in  an  indictment  for  an  obstruction,  or 
nuisance  near  a  highway,  it  is  necessary  to  set  out  the  terminus 
i  quoy  and  the  terminus  ad  quern  ;  a  case  in  15  Car.  1.  is  referred 
to,  where  an  indictment  was  quashed  for  this  reason,  which  was 
said  to  be  a  common  exception,  and  divers  indictments  had 
been  quashed  on  the  same  account.  Against  that  authority,  a 
case  in  Latch  183,  and  some  subsequent  cases  were  cited.  But 
that  case  in  my  apprehension,  tends  rather  to  confirm  than 
weaken  the  authority  of  Rollers  Abridgment^  for  it  shews  that  a 
much  nicer  objection  was  allowed  by  all  the  Court*  It  was 
stated  in  the  indictment,  that  at  Kensington  the  Defendant  ob* 
structed  the  king's  highway  from  London  to  Kensington^  and 
the  Court  two  several  times  held  this  to  be  bad,  because  they 
said  the  manner  of  describing  the  way  excluded  Kensington. 
The  indictment  was  then  drawn  in  a  third  form,  and  the  way 
described  ta  be,  the  king's  highway  in  Kensington^  this  was 
holden  to  be  sufficient,  first  by  Jones  and  afterwards  by  Doder* 
idge  and  JVhiilockj  and  the  reason  given  is,  because  a  highway 
leads  from  the  sea  through  all  England.  But  that  reason  I  do 
not  conceive  to  be  a  fair  one:  the  obvious  reason  1%  that  a 
highway  stated  to  be  in  a  town  is  sufficiently  certain.  And  in 
that  case  Jones  distinguishes  a  common  way,  in  which  the  ter^ 
mini  must  be  set  out,  from  alta  via  regia.  The  case  in  S  Keble^ 
89,  is  not  applicable  to  the  present;  it  was  of  a  presentment 
on  a  view  by  a  jury,  on  an  annoyance  in  a  cloth  fair,  which 
the  Court  after  verdict  held  good.  I  think  the  case  in  Andrews 
137,  before  Lord  Chief  Justice  Lee^  was  rightly  determined 
on  its  own  grounds.  One  question  there  was,  whether  the  de- 
scription of  the  river  Thames  at  Futham^  was  sufficient  without 
stating  the  places  to  which  and  from  which  it  flowed.  But  it 
would  be  absurd  to  require  abuttals  of  navigable  rivers;  in  that 
case  it  was  holden  sufficient  to  say  the  river  Thames  at  Fulham^ 
and  both  Probyn  and  Chappie  say,  it  was  not  necessary  to  set 
out  the  terminij  for  the  Court  would  take  notice  of  the  river  [  357  ] 
Thames.     But  admitting  that  in  an  indictment  for  a  nuisance 

(a)  Tit.  IndictmcDt,  pi.  18. 

in 
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1790.     in  not  repairing,  it  was  sufficient  to  state  a  highway  generally, 
J.  yet  it  seems  to  me  that  the  same  rule  is  not  to  be  applied  to  s 

agauut  plea  !□  -bar  of  an  action  of  trespass ;  because  every  man  bis 
ABDiH.  p^'^jj  Jade  a  right  to  exclude  all  others  from  coming  over  hit 
land,  and  the  justification  must  be  set  out  with  due  certain^, 
and  notice  to  the  Plaintiff  of  the  way  claimed  over  his  soil 
There  may  be  many  ways  claimed,  and  the  occupier  of  the 
field  ought  to  know  which  is  insisted  upon;  he  may  admit  one, 
and  deny  the  other;  he  has  a  right  to  apply  extra  •oiamy  which 
he  cannot  do,  unless  the  way  is  explained,  with  defining  the 
term  where  it  commences  and  ends.  In  the  case  before  the 
Court,  the  Plaintiff  might  have  admitted  the  road  to  the  Chttrtk 
Lane,  he  is  deceived  by  the  plea,  for  he  knows  there  is  no  road 
over  bis  field  which  directly  terminates  in  the  Fatiam  road. 
But  whether  the  Defendant  was  or  was  not  obliged  to  describe 
the  way  so  particularly,  he  has  undertaken  to  do  it,  and  h«s 
not  done  it  truly ;  a  way  terminating  in  the  Churck  Lam,  and  ■ 
way  terminating  in  the  Fulkam  road,  are  not  only  distinct,  hat 
it  is  physically  impossible  they  can  be  the  same.  If  the  road 
were  a  line  drawn  from  the  Knigktsbridge  to  the  Fulkam  road, 
the  line  actually  taken  into  the  Ckttrck  Lane,  must  of  necessi^ 
be  extra  viam,  and  so  vice  versS,  To  state-  generally  a  ri^i 
to  cross  a  field  without  any  given  direction,  seems  to  me  so  un- 
certain, that  it  is  impossible  po  meet  it  with  precision,  either  ia 
a  replication  or  on  traverse  of  the  plea. 

Rule  absolute  for  a  new  trttL 
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Lord  Loughborough. — This  case  comes  before  the  Court 
on  a  demurrer  to  the  evidence ;  the  genernl  question  therefore 
is,  whether  the  facts  offered  in  evidence  by  the  Plaintiffs  in  the 
action  are  sufficient  to  warrant  a  verdict  in  their  favour? 

The  facts  are  shortly  these.  On  the  2^d  of  July  1786,  Messrs. 
7>*nwg5  shipped  on  board  the  ship  Endeavour^  of  which  Holmes 
was  master,  at  Middleburgh  to  be  carried  to  Liverpool^  a  cargo 
of  goods  by  the  order  and  directions  and  on  the  account  of 
Freeman  of  Rotterdam^  for  which,  of  the  same  date,  bills  of 
lading  were  signed  on  behalf  of  the  master  to  deliver  the  goods 
at  Liverpool^  specified  to  be  shipped  by  Turings  to  order  or  to 
assigns.  On  the  same  22d  of  July  two  of  the  bills  of  lading 
indorsed  in  blank  by  Turings  were  transmitted  by  them  to- 
gether with  an  invoice  of  the  goods  to  Freeman  at  Rotterdam^ 
and  were  duly  received  by  him,  that  is,  in  the  course  of  the 
post,  one  of  I  he  bills  being  retained  by  Turings,  I  take  no  no- 
tice of  there  being  four  bills  of  lading,  because  on  that  circum- 
stance T  lay  no  stress.  On  the  25th  of  Jtdy  bills  of  exchange 
for  a  sum  of  477/.  being  the  price  of  the  goods,  were  drawn 
by  Turings^  and  accepted  by  Freeman  at  Rotterdam^  and  Free' 
man^  on  the  same  day,  transmitted  to  the  Plaintiffs  in  the  dction, 
merchants  at  Liverpool^  the  bills  of  lading  and  invoice,  which 
he  had  received  from  Tuj'ings^  in  order  that  the  goods  might  be 
sold  by  them  on  his  account ;  and  of  the  same  date  drew  upon 
them  bills  to  the  amount  of  520/.  which  were  duly  accepted,  and 
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out  discussing  the  question  anew,  de- 
clared that  they  retained  their  former 
opinion,  that  the  right  of  the  con- 
signor was  divested  by  the  assignment. 
See  Solomons  v.  Misten,  2  Term  Rep. 
B.  R.  674.  as  to  fraud  or  notice  m 
the  assignee.  Note  to  the  Second  Edit, 

The  very  elaborate  opinion  of  Mr, 
.Just.  Builer,  on  the  argument  of  this 
case,  before  the  House  of  Lords,  may 
be  found  in  6  East,  20.  (n).  On  the 
decision  of  the  Court  of  King's  Bench, 
5  T.  R.  683.,  a  writ  of  error  was  again 
brought,  but  it  was  subsequently  aban- 
doned. Abbott  on  Shipping,  398. 

The  right  of  stoppage  in  transitu  is 
divested  by  a  bona  fide  indorsement 
for  a  valuable  consideration,  although 
the  indorsee  knows  that  the  consignor 
has  not  received  a  money-payment 
for  his  goods,  but  has  taken  the  con- 
signee's   acceptances  not   yet   due. 

TOL.  I. 


Cuming  v.  Brown,  9  East,  506.  So  it 
is  divested  by  a  sale  of  the  goods  for 
a  valuable  consideration  without  any 
indorsement  of  the  bill  of  lading. 
Davis  V.  Reynolds,  4  Campb.  N.  P.  C. 
267.  An  indorsement  ot  the  bill  of 
lading  without  consideration  does  not 
divest  the  right  to  stop  in  transitu. 
Waring  v.  Cos,  1  Camp.  N.  P.  C.  369. 
and  see  Patten  v.  Thompson,  5  M.&S. 
350.  Nor  does  an  indorsement  with 
notice  of  the  insolvency  of  the  con- 
signee. Vertue  v.  Jewell,  4  Camp.  N. 
P.  C.  3 1 .  Nor  where  the  bill  of  lading 
is  given  before  the  goods  are  put  on 
board.  Osey  v. Gardner,  Holt's  N.  P.  C. 
405.  In  what  manner  a  vendor  may 
retain  a  right  of  stoppage  in  transitu, 
so  as  to  prevent  the  operation  of  an 
assignment,  see  Craven  v.  Ryder,  6 
Taunt.  433.  2  Marsh.  127.  S.  C] 
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1790.     have  since  been  paid  by  them,  and  for  which  they  have  never 
TZ  been  reimbursed  by  Freeman^  who  became  a  bankrupt  on  the 

againsi  1 5lh  of  August  following.  The  bills  accepted  by  Freeman  for 
^^^'  the  price  of  the  goods  shipped  by  Tarings^  had  not  become  due 
on  the  15th  of  August^  but  on  notice  of  his  bankruptcy,  they 
sent  the  bill  of  lading,  which  remained  in  their  custody,  to  the 
Defendants  at  Liverpool^  with  a  special  indorsement  to  deliver 
to  them  and  no  other,  which  the  Defendants  received  on  the 
28th  of  August  1 786,  together  with  the  invoice  of  the  goods  and 
a  power  of  attorney.  The  ship  arrived  at  Livetyool  on  the  £8th 
of  August^  and  the  goods  were  delivered  by  the  master,  on  ac- 
count of  Tui'ings^  to  the  Defendants,  who,  on  demand  and  ten- 
der of  freight,  refused  to  deliver  the  same  to  the  Plaintiffs. 

The  Defendants  in  this  case  are  not  stake- holders,  but  they 
are  in  effect  the  same  as  TuringSj  and  the  possession  they  have 
got  is  the  possession  of  Turings,  The  Plaintiffs  claim  under 
Freeman,  but  though  they  derive  a  title  under  him,  they  do  not 
C  359  ]  represent  him,  so  as  lo  be  answerable  for  his  engagements,  nor 
are  they  affected  by  any  notice  of  those  circumstances  which 
would  bar  the  claim  of  him  or  of  his  assignees.  If  they  have 
acquired  a  legal  right,  they  have  acquired  it  honestly,  and  if 
they  have  trusted  to  a  bud  title,  ihey  are  innocent  sufferers. 
The  question  then  i?,  whether  the  Plaintiffs  have  a  superior 
legal  title  to  that  right  which,  on  principles  of  natural  justice, 
the  original  holder  of  goods  not  paid  for  has  to  maintain  that 
possession  of  them  which  he  actually  holds  at  the  time  of  the 
demand? 

The  argument  on  the  part  of  the  Plaintiffs  asserts  that  the 
indorsement  of  the  bill  of  lading  by  the  TuringSy  is  an  assign- 
ment of  the  property  in  the  goods  to  Freeman,  in  the  same 
manner  as  the  indorsement  of  a  bill  of  exchange  is  an  assign- 
ment of  the  debt.  That  Freeman  could  assign  over  that  pro- 
perty, and  that  by  delivery  of  the  bill  of  lading  to  the  Plain- 
tiffs for  a  valuable  consideration,  they  have  a  just  right  to 
the  property  conveyed  by  it,  not  affected  by  any  claim  of  the 
Turings,  of  which  they  had  no  notice.  On  the  part  of  the  De- 
fendants it  is  argued,  that  the  bill  of  lading  is  not  in  its  nature 
a  negotiable  instrument;  that  it  more  resembles  a  chose  in 
action,  that  the  indorsement  of  it  is  not  an  assignment  that  con- 
veys any  interest,  but  a  mere  authority  to  the  consignee  to  i^ 
ceive  the  goods  mentioned  in  the  bill ;  and  therefore  it  cannot 

be 
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be  made  a  security  by  the  consignee  for  money  advanced  to      1790. 
him ;  but  the  persoa  who  accepted  it  must  stand  in  the  place  of     T, 
the  consignee,  and  cannot  gain  a  better  title  than  he  had  to     aganut 
give.     As  these  propositions  on  either  side  seem  to  be  stated      '^^*" 
too  loosely,  and  as  it  is  of  great  importance  that  the  nature  of 
an  instrument  so  frequent  in  commerce  as  a  bill  of  lading 
should  be  clearly  defined,  I  think  it  necessary  to  state  my  ideas 
of  its  nature  and  eifect. 

A  bill  of  lading  is  the  written  evidence  of  a  contract  for  the 
carriage  and  delivery  of  goods  sent  by  sea,  for  a  certain  freight. 
The  contract, in  legal  language,  is  a  contract  of  bailment.  2 Lord 
Rai/m.  912.     In  the  usual  form  of  the  contract,  the  undertak- 
ing is  to  deliver  to  the  order  or  assigns  of  the  shipper.     By  the 
delivery  on  board,  the  ship-master  acquires  a  special  property  to 
support  that  possession  which  he  holds  in  the  right  of  another, 
and  to  enable  him  to  perform  his  undertaking.     The  general 
property  remains  with  the  shipper  of  the  goods,  until  he  has 
disposed  of  it  by  some  act  sufficient  in  law  to  transfer  property. 
The  indorsement  of  the  bill  of  lading  is  simply  a  direction  of 
the  delivery  of  the  goods.    When  this  indorsement  is  in  blank,    [  360  ] 
ihe  holder  of  the  bill  of  lading  may  receive  the  goods,  and  his 
receipt  will  discharge  the  ship-master ;  but  the  holder  of  the 
bill,  if  it  came  into  his  hands  casually,  without  any  just  title, 
can  acquire  no  property  in  the  goods.     A  special  indorsement 
defines  the  person  appointed  to  receive  the  goods;  his  receipt 
or  order  would,  I  conceive,  be  a  sufficient  discharge  to  the  ship- 
master, and  in  this  respect  I  hold  the  bill  of  lading  to  be  as- 
signable.    But  what  is  it  that  the  indorsement  of  the  bill  of 
lading  assigns  to  the  holder  or  the  indorsee?  a  right  to  receive 
the  goods  and  to  discharge  the  ship-master  as  having  performed 
his  undertaking.      If  any  farther  effect  be  allowed  to  it,  the 
possession  of  a  bill  of  lading  would  have  greater  force  than  the 
actual  possession  of  the  goods.     Possession  of  goods  is  prima 
Jacie  evidence  of  title;  but  that  possession  may  be  precarious, 
as  of  a  deposit ;  it  may  be  criminal,  as  of  a  thing  stolen ;  it 
may  be  qualified,  as  of  things  in  the  custody  of  a  servant,  car- 
rier, or  a  factor.     Mere  possession  without  a  just  title  gives  no 
property,  and  the  person  to  whom  such  possession  is  transferred 
by  delivery  must  take  his  hazard  of  the  title  of  his  author. 
The  indorsement  of  a  bill  of  lading  differs  from  the  assign- 
ment of  a  chjose  in  action^  that  is  to  say,  of  an  obligation,  as 

c  c  2  much 
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ITQO.  much  as  debts  differ  from  effects.  Goods  in  pawn,  goods  bought 
«^^^  before  delivery,  goods  in  a  warehouse,  or  on  ship-board,  may 
against  all  be  assigned.  The  order  to  deliver  is  an  assignment  of  the 
nowt*"  thing  itself,  which  ought  to  be  delivered  on  demand,  and  the 
right  to  sue,  if  the  demand  is  refused,  is  attached  to  the  thing. 
The  case. in  1  Lord  Roy m.  271.  was  well  determined  on  the 
principal  point,  that  the  consignee  might  maintain  an  action  for 
the  goods,  because  he  had  either  a  special  property  in  them,  or 
a  right  of  action  on  the  contract ;  and  I  assent  to  the  dictum 
that  he  might  assign  over  his  right  But  the  question  remains, 
what  right  passes  by  the  first  indorsement  or  by  the  assignment 
of  it?  An  assignment  of  goods  in  pawn,  or  of  goods  bought 
but  not  delivered,  cannot  transmit  a  right  to  take  the  one  with- 
out redemption,  and  the  other  without  the  payment  of  the  price. 
As  the  indorsement  of  a  bill  of  lading  is  an  assignment  of  the 
goods  them«iclves,  it  differs  essentially  from  the  indorsement  of 
a  bill  of  exchange ;  which  is  the  assignment  of  a  debt  due  to 
the  payee,  and  which  by  the  custom  of  trade,  passes  the  whole 
interest  in  the  debt  so  completely,  that  the  holder  of  the  bill  for 
[  861  ]  a  valuable  consideration,  without  notice,  is  not  aflFected  even  by 
the  crime  of  the  person  from  whom  he  received  the  bill. 

Bills  of  ladin^;  differ  essentiallv  from  bills  of  exchancre  in  an- 
other  respect. 

Bills  of  exchange  can  only  be  used  for  one  given  purpose, 
namely,  to  extend  credit  by  a  speedy  transfer  of  the  debt  which 
one  person  owes  to  another,  to  a  third  person.  Bills  of  lading 
may  be  assigned  for  as  many  different  purposes  as  goods  may 
be  delivered.  They  may  be  indorsed  to  the  true  owner  of  the 
goods  by  the  freighter  who  acts  merely  as  his  servant.  They 
may  be  indorsed  to  a  factor  to  sell  for  the  owner.  They  may  be 
indorsed  by  the  seller  of  the  goods  to  the  buyer.  They  are  not 
drawn  in  any  certain  form.  They  sometimes  do,  and  some- 
times do  not,  express  on  whose  account  and  risk  the  goods  are 
shipped.  They  often,  especially  in  time  of  war,  express  a  false 
account  and  risk.  They  seldom  if  ever  bear  upon  the  face  of 
them  any  indication  of  the  purpose  of  the  indorsement.  To 
such  an  instrument,  so  various  in  its  usej  it  seems  impossible  to 
apply  the  same  rules  as  govern  the  indorsement  of  bills  of  ex- 
change. The  silence  of  all  authors  treating  of  commercial  law 
is  a  strong  argument  that  no  general  usage  has  made  them  ne- 
gotiable as  bills.     Some  evidence  appears  to  have  been  given 

in 
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in  other  cases  (a),  that  the  received  opinion  of  merchants  was  1790. 
against  their  being  so  negotiable.  And  unless  there  was  a  clear  ^ij^^oh 
established  general  usage  to  place  the  assignment  of  a  bill  of  agamu 
lading  upon  the  same  footing  as  the  indorsement  of  a  bill  of  m^. 
exchange,  that  country  which  should  first  adopt  such  a  law 
would  lose  its  credit  with  the  rest  of  the  commercial  world; 
for  the  immediate  consequence  would  be  to  prefer  the  interest 
of  the  resident  factors  and  their  creditors  to  the  fair  claim  of 
the  foreign  consignor.  It  would  not  be  much  less  pernicious  to 
its  internal  commerce ;  for  every  case  of  this  nature  is  founded 
in  a  breach  of  confidence,  always  attended  with  a  suspicion  of 
collusion,  and  leads  to  a  dangerous  and  false  credit  at  the 
hazard  and  expense  of  the  fair  trader.  If  bills  of  lading  are 
not  negotiable  as  bills  of  exchange,  and  yet  are  assignable,  what 
is  the  consequence  ?  That  the  assignee  by  indorsement  must 
enquire  under  what  title  the  bills  have  come  to  the  hands  of  the 
person  from  whom  he  takes  them.  Is  this  more  difficult  than 
to  enquire  into  the  title  by  which  goods  are  sold  or  assigned? 
In  the  case  of  Ha?  top  v.  Hoare{b\  jewels  deposited  with  a  gold-  [  362  ] 
smith  were  pawned  by  him  at  a  banker's.  Was  there  any  im- 
putation, even  of  neglect,  in  a  banker  trusting  to  the  apparent 
possession  of  jewels  by  a  goldsmith?  Yet  they  were  the  pro- 
perty of  another,  and  the  banker  suffered  the  loss.  It  is  re- 
ceived law,  that  a  factor  may  sell,  but  cannot  pawn  the  goods 
of  his  consignor.  Patterson  v.  Tash^  2  Str,  1178.  The  person 
therefore  who  took  an  assignment  of  goods  from  a  factor  in  se- 
curity, could  not  retain  them  against  the  claim  of  the  consignor; 
and  yet  in  this  case  the  factor  might  have  Sold  them  and  em- 
bezzled the  money.  It  has  been  argued,  that  it  is  necessary  in 
commerce  to  raise  money  on  goods  at  sea,  and  this  can  only  be 
done  by  assigning  the  bills  of  lading.  Is  it  then  nothing  that 
an  assignee  of  a  bill  of  lading  gains  by  the  indorsement?  He 
has  all  the  right  the  indorser  could  give  him,  a  title  to  the  pos- 
session of  the  goods  when  they  arrive.  He  has  a  safe  security 
if  he  has  dealt  with  an  honest  man.  And  it  seems  as  if  it  could 
be  of  little  utility  to  trade  to  extend  credit  by  affording  a  faci- 
lity to  ratse  money  by  unfair  dealing.  Money  will  be  raised  on 
goods  at  sea,  though  bills  of  lading  should  not  be  negotiable, 
in  every  case  where  there  is  a  fair  ground  of  credit ;  but  a  man 


(a)  Snee  v.  Prescot,  1  Atk.  245.  Fearon  v.  BowerSy  pott, 
(6)  sStra.  1187.  1  Wils.  8. 
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1790*     of  doubtful  character  will  not  find  it  so  easy  to  raise  money  at 

z:  the  risk  of  others. 

agaiiist  The  conclusions  which  follow  from  this  reasoning,  if  it  be 

MM^*^  just,  are,  1st,  That  an  order  to  direct  the  delivery  of  goods  in- 
dorsed on  a  bill  of  lading,  is  not  equivalent  nor  even  analogous 
to  the  assignment  of  an  order  to  pay  money,  by  the  indorsement 
of  a  bill  of  exchange.  2dly,  That  the  negotiability  of  bills, 
and  promissory  notes,  is  founded  on  the  custom  of  merchants, 
and  positive  law ;  but  as  there  is  no  positive  law,  neither  can 
any  custom  of  merchants  apply  to  such  an  instrument  as  a  bill 
of  lading.  Sdly,  That  it  is  therefore  not  negotiable  as  a  bill, 
but  assignable ;  and  passes  such  right,  and  no  better,  as  the 
person  assigning  had  in  it. 

This  last  proposition  I  confirm  by  the  consideration,  that  ac- 
tual delivery  of  the  goods  does  not  of  itself  transfer  an  absolute 
ownership  in  them  without  a  title  of  property;  and  that  the 
indorsement  of  a  bill  of  lading,  as  it  cunnot  in  any  case  transfer 
more  right  than  the  actual  delivery,  cannot  in  every  case  pass 
the  property;  and  I  therefore  infer  that  the  mere  indorsement 
can  in  no  case  convey  an  absolute  property.  It  may  however 
be  said,  that  admitting  an  indorsement  of  a  bill  of  lading  does 

[  363  ]  not  in  all  cases  import  a  transfer  of  the  property  of  the  goods 
consigned,  yet  where  the  goods  when  delivered  would  belong 
to  the  indorsee  of  the  bill,  and  the  itulorsement  accompanies  a 
title  of  property,  it  ought  in  law  to  bind  the  consignor,  at  least 
with  respect  to  the  interest  of  third  parties.  This  argument 
has,  I  confess,  a  very  specious  appearance.  The  whole  difficulty 
of  the  case  rests  upon  it;  and  I  am  not  surprised  at  the  im- 
pression it  has  made,  having  long  felt  the  force  of  it  myself. 
A  fair  trader,  it  is  said,  is  deceived  by  the  misplaced  confidence 
of  the  consignor.  The  purchaser  sees  a  title  to  the  delivery  of 
the  goods  placed  in  the  hands  of  a  man  who  offers  them  to  sale. 
Goods  not  arrived  are  every  day  sold  without  any  suspicion  of 
distress,  on  speculations  of  the  fairest  nature.  The  purchaser 
places  no  credit  in  the  consignee,  but  in  the  indorsement  pro- 
duced to  him,  which  is  the  act  of  the  consignor.  The  first 
consideration  which  affects  this  argument  is,  that  it  proves 
too  much,  and  is  inconsistent  *^th  the  admission.  But  let  us 
examine  what  the  legal  right  of  the  vendor  is,  and  whether 
with  respect  to  him  the  assignee  of  his  bill  of  lading  stands 
on  a  better  ground  than  the  consignee  from  whom  he  received 

it. 
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it.  I  State  it  to  be  a  clear  proposition,  that  the  vendor  of  goods  1790. 
not  paid  for,  may  retain  the  possession  against  the  vendee; 
not  by  aid  of  any  equity,  but  on  grounds  of  law  (a).  Our 
oldest  books  (i)  consider  the  payment  of  the  price,  (day  not 
being  given,)  as  a  condition  precedent  implied  in  the  contract 
of  sale;  and  that  the  vendee  cannot  take  the  goods,  nor  sue  for 
them  without  tender  of  the  price  (c).  If  day  had  been  given 
for  payment,  and  the  vendee  could  support  an  action  of  trover 
against  the  vendor,  the  price  unpaid  must  be  deducted  from 
the  damages,  in  the  same  manner  as  if  he  had  brought  an  ac- 
tion on  the  contract  for  the  non-delivery.  Snee  v.  Prescot^ 
1  Atk.  245.  The  sale  is  not  executed  before  delivery :  and  in 
the  simplicity  of  former  times,  a  delivery  into  the  actual  pos- 
session of  the  vendee  or  his  servant  was  always  supposed.  In 
the  variety  and  extent  of  dealing  which  the  increase  of  com- 
merce has  introduced,  the  delivery  may  be  presumed  from  cir- 
cumstances, so  as  to  vest  a  property  in  the  vendee.  A  destina- 
tion of  the  goods  by  the  vendor  to  the  use  of  the  vendee;  the 
marking  them,  or  making  them  up  to  be  delivered;  the  re- 
moving them  for  the  purpose  of  being  delivered,  may  all  entitle  [  364  ] 
the  vendee  to  act  as  owner,  to  assign,  and  to  maintain  an  ac- 
tion against  a  third  person,  into  whose  hands  they  have  come. 
But  the  title  of  the  vendor  is  never  entirely  devested,  till  the 
goods  have  come  into  the  possession  of  the  vendee.  He  has 
therefore  a  complete  right,  for  just  cause,  to  retract  the  intended 
delivery,  and  to  stop  the  goods  in  transitu.  The  cases  deter- 
mined in  our  courts  of  law  have  confirmed  this  doctrine,  and 
the  same  law  obtains  in  other  countries. 

In  an  action  tried  before  me  at  Guildhall,  after  the  last  Trinity 
Term,  it  appeared  in  evidence,  that  one  Bcrwering  had  bought 
a  cask  of  indigo  of  Verrtdez  and  Co.  at  Amsterdam^  which  was 


(a)  [Ace.  Houlditch  v.  Desanget, 
2  Stark.  N.  P.  C.  357.  So  where 
part  of  the  purchase-money  has  been 
paid  the  vendor  has  a  lien  on  the 
goods  for  the  remainder.  Freize  v. 
IVray,  3  East,  102.] 

(b)  See  Hob,  41,  and  the  Year 
Book  there  cited. 

(c)  [But  the  property  passes  by  the 
bargain  before  payment  or  tender, 
although  no  action  can  be  main- 
tained before  payment  or  tender. 
Noy's  Max.  88.  Hinde  v.  Whitekoute, 


7  East,  571.  Philiimore  v.  Barry,  1 
Campb.  N.  P.  C.  513.  Unless  a  future 
day  has  been  appointed  for  the  pay- 
ment* Noy's  Max.  87.  Thorpe  v. 
Thorpe,  Rep.  temp.  Holt,  96.  6  East, 
24.  (n.)  Crawihay  v.  Homfray,  4 
B.  &  A.  50.  Bloxam  v.  Sanders,  4  B. 
&  C.  941.  Since  the  statute  of  frauds, 
however,  the  property  will  not  pass 
before  delivery,  unless  there  has  been 
a  note  in  writing  or  earnest.  J9/ar- 
tome  V.  Williams,  3  B.  &  C.  232.] 
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sent  rrom  the  warehouse  of  the  seller,  and  sln'pped  on  board 
a  vessel  commanded  by  one  TuUoh,  by  the  appointment  of 
Bffwering,  The  bills  of  lading  were  made  out,  and  signed  by 
Tullohf  to  deliver  to  D&wering  or  order^  who  immediately  in- 
dorsed one  of  them  to  his  correspondent  in  Londoiij  and  sent  it 
by  the  post.  Verrtdez  having  information  of  Bowenn^s  insol- 
vency before  the  ship  sailed  from  the  Texel^  summoned  TuUoh 
the  ship-master  before  the  Court  at  Amsterdam^  who  ordered 
him  to  sign  other  bills  of  lading  to  the  order  of  Vcrrulez.  Upon 
the  arrival  of  the  ship  in  London^  the  ship-master  delivered  the 
goods,  according  to  the  last  bills,  to  the  order  of  Verrulez. 
This  case  as  to  the  practice  of  merchants,  deserves  particular 
attention,  for  the  judges  of  the  court  at  Amsterdam  are  mer- 
chants of  the  most  extensive  dealings,  and  they  are  assisted  by 
very  eminent  lawyers.  The  cases  in  our  law,  which  I  have 
taken  some  pains  to  collect  and  examine,  are  very  clear  upon 
this  point.  Snee  v.  Prescot^  though  in  a  court  of  equity,  is  pro- 
fessedly determined  on  legal  grounds  by  Lord  Hardwicke^  who 
was  well  versed  in  the  principles  of  law ;  and  it  is  an  authority, 
not  only  in  support  of  the  right  of  the  owner  unpaid,  to  retain 
against  the  consignee,  but  again.st  thoae  claiming  under  the 
consignee  by  assignment  for  valuable  consideration,  and  with- 
out notice.     But  the  case  of  Fearon  v.  Bowers  (a),  tried  before 

Lord 

(a)  Fearon  v.  Bowers,  GuUdhaU,  March  28,  1753.  coram  Lee,  Ch.  J.* 
Detinue  against  the  master  or  captain  of  a  ship.  On  the  general  issue 
pleaded,  the  case  appeared  to  be,  that  one  Hall  of  Salisbury  had  written  to 
Askell  and  Co.  merchants  at  Malaga,  to  send  him  20  butts  of  olive  oil,  which 
Askell  accordingly  bought,  and  shipped  on  board  the  ship  Tavistock  of  which 
the  Defendant  was  commander,  who  signed  three  bills  of  lading,  acknowledg- 
ing the  receipt  of  the  goods,  to  be  delivered  to  the  order  of  the  shipper.  In 
the  bills  was  the  usual  clause,  that  one  being  performed,  the  other  two  should 
be  void. 

The  goods  being  thus  shipped,  Askell  sent  an  invoice  thereof,  and  also  one 
of  the  bills  of  lading  to  Hall  indorsed  by  Askell,  to  deliver  the  contents  to 
Hall;  and  Askell  at  the  same  time  sent  to  Jones  his  partner  in  England^  a 
bill  of  exchange  drawn  on  Hall  for  the  amount  of  the  price  of  the  oil ;  and 
also  another  of  the  bills  of  lading,  indorsed  by  Askell  to  deliver  the  contents 
to  Jones.  The  bill  of  exchange  was  presented  to  Hall,  but  not  being  paid  by 
him,  it  was  returned  protested;  whereupon  Jones  on  the  1st  of  September 
1752,  (a  day  or  two  after  the  ship  arrived)  applied  to  the  Defendant  to  de- 
liver the  oils  to  him,  and  having  produced  his  bill  of  lading,  the  Defendant 


•  [See  MiUs  v.  BaU,  2  B.  &  P.  462.] 
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Lord  Chief  Justice  Lee^  is  a  case  at  law,  and  it  is  to  the  same 
effect  as  Snee  v.  Prescot.     So  also  is  the  case  of  the  Assignees  of 

Burghall 

promised  to  deliver  them  accordingly.  But  the  ship  not  being  reported  to  the 
custom-house,  the  oils  could  not  be  then  delivered;  and  before  they  were 
delivered,  the  Plaintiff,  on  the  5d  of  September,  produced  the  bill  of  lading 
sent  to  Hall,  with  an  indorsement  thereon  by  Hall  to  deliver  the  contents  to 
the  Plaintiff,  and  also  the  invoice,  upon  the  credit  of  which  he  had  advanced 
to  Hall  200/. — Notwithstanding  this,  the  Defendant  afterwards  delivered  the 
oils  to  JoneSf  and  took  his  receipt  for  them  on  the  back  of  the  bill  of  lading. 

For  the  Plaintiff  it  was  contended,  that  the  bill  of  lading  indorsed  to  Hall, 
and  by  him  to  the  Plaintiff,  had  fixed  the  property  of  the  goods  in  the  Plain- 
tiff. That  the  consignee  of  a  bill  of  lading  has  such  a  property  that  he  may 
assign  it  over,  Evans  v.  Martlett,  1  Lord  Raym.  371.  There  it  is  laid  down, 
if  goods  are  by  bill  of  lading  consigned  to  A.,  A,  is  the  owner,  and  must  bring 
the  action  against  the  master  of  the  ship,  if  they  are  lost :  but  if  the  bill  be 
special,  to  deliver  to  A,  for  the  use  of  B.,  Bi  ought  to  bring  the  action ;  but 
if  the  bill  be  general,  and  the  invoice  only  shews  they  are  upon  the  account 
of  B.^  A,  ought  to  bring  the  action,  for  the  property  is  in  him,  and  B.  has 
only  a  trust,  per  totam  curiam.  Holt,  C.  J.,  said  the  consignee  of  a  bill  of 
lading  has  such  a  property  that  he  may  assign  it  over,  and  Shower  said,  it 
had  been  adjudged  so  in  the  Exchequer.  It  has  been  farther  insisted,  that 
the  Plaintiff  had  advanced  the  200/.  on  the  credit  of  the  bill  of  lading,  in  the 
course  of  trade,  and  no  objection  was  made  that  the  oils  had  not  been  paid 
for;  for  that  would  prove  too  much,  namely,  that  the  bill  of  lading  was  not 
Degotiable.  And  the  indorsement  was  compared  to  the  indorsement  of  a  bill 
of  exchange  which  is  good,  though  the  bill  originally  was  obtained  by  fraud* 
Merchants  were  examined  on  both  sides,  and  seemed  to  agree  that  the  in- 
dorsement of  a  bill  of  lading  vests  the  property ;  but  that  the  ori^nal  con- 
signor if  not  paid  for  the  goods,  had  k  right  by  any  means  that  he  could  to 
stop  their  coming  to  the  hands  of  the  consignee,  till  paid  for.  One  of  the 
witnesses  said,  he  had  a  like  case  before  the  Chancellor,  who  upon  that  occa- 
sion said,  he  thought  the  consignor  had  a  right  to  get  the  goods  in  such  a  case 
back  into  his  hands  in  any  way,  so  as  he  did  not  steal  them. 

It  also  appeared  by  the  evidence  of  merchants  and  captains  of  ships,  that 
the  usage  was,  where  three  bills  of  lading  were  signed  by  the  captain  and  in- 
dorsed to  different  persons,  the  captain  had  a  right  to  deliver  the  goods  to 
whichever  he  thought  proper ;  that  he  was  discharged  by  a  delivery  to  either, 
with  a  receipt  on  the  bill  of  lading,  and  was  not  obliged  to  look  into  the  in- 
Toice  or  consider  the  merits  of  the  different  claims. 

Lee,  Ch.  J.,  in  summing  up  the  evidence,  said,  that,  to  be  sure,  nakedly  consi- 
dered, a  bill  of  lading  transfers  the  property,  and  a  right  to  assign  that  pro- 
perty by  indorsement :  that  the  invoice  strengthens  that  right  by  shewing  a 
fiuther  intention  to  transfer  the  property.  But  it  appeared  in  this  case,  that 
Jones  had  the  other  bill  of  lading  to  be  as  a  curb  on  Hall,  who  in  fact  had 
never  paid  for  the  goods.  And  it  appeared  by  the  evidence,  that  according 
to  the  usage  of  trade,  the  captain  was  aot  concerned  to  examine  who  had  the 
best  right  on  the  different  bills  of  lading.  All  he  had  to  do  was  to  deliver  the 
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1790.  BurghaU  v.  Howard  {a)j  before  Lord  Manffield.  Tie  right  of 
^^^  the  consignor  to  stop  the  goods,  is  here  considered  as  a  legal 
agcdnsi  right.  It  Will  make  no  difference  in  the  case,  whether  the  right 
1^,^,  IS  considered  as  springing  troin  the  original  property  not  yet 
transferred  by  delivery,  or  as  a  right  to  retain  the  things  as  a 
pledge  for  the  price  unpaid.  In  all  the  cases  cited  in  the  course 
of  the  argument,  the  right  of  the  consignor  to  stop  the  goods 
is  admitted  as  against  the  consignee.  But  it  is  contended,  that 
the  right  ceases  as  against  a  person  claiming  under  the  consig- 
nee for  a  valuable  consideration,  and  without  notice  that  the 
price  is  unpaid.  To  support  this  position,  it  is  necessary  to  main- 
tain that  the  right  of  the  consignor  is  not  a  perfect  legal  right 
in  the  thing  itself,  but  that  it  is  only  founded  upon  a  personal 
exception  to  the  consignee,  which  would  preclude  his  demand 
as  contrary  to  good  faith,  and  unconscionable.  If  the  consignor 
had  no  legal  title,  the  question  between  him  and  the  bondjide 
purchaser  from  the  consignee,  would  turn  on  very  nice  consi- 
derations of  equity.  But  a  legal  lien,  as  well  as  a  right  of  pro- 
perty, precludes  these  considerations;  and  the  admitted  right 
of  the  consignor  to  stop  the  goods  in  transitu  as  against  the  con- 
goods  upon  one  of  the  bills  of  lading,  which  was  done.  The  jury  therefore 
were  directed  by  the  Chief  Justice  to  find  a  verdict  for  the  Defendant,  which 
they  accordingly  did. 

(a)  Assignees  of  BurghaU  a  bankrupt  v.  Howard, 

At  Guildhall  sittings  after  Hil,  32  Geo,  2.  coram  Lord  Mansfield. 

One  BurghaU  at  London  gave  an  order  to  Bromlei/  at  Liverpool  to  send 
him  a  quantity  of  cheese.  Bromley  accordingly  shipped  a  ton  o£  cheese  on 
board  a  ship  there,  whereof  Howard  the  Defendant  was  master,  who  signed 
a  bill  of  lading  to  deliver  it  in  good  condition  to  BurghaU  in  London,  The 
ship  arrived  in  the  Thames^  but  BurghaU  having  become  a  bankrupt,  the  De- 
fendant was  ordered  on  behalf  of  Bromley  not  to  deliver  the  goods,  and  ac- 
cordingly refused,  though  the  freight  was  tendered.  It  appeared  by  the  Plain- 
tiff's witnesses  that  no  particular  ship  was  mentioned,  whereby  the  cheese 
should  be  sent,  in  which  case  the  shipper  was  to  be  at  the  risk  of  the  peril  of 
the  seas.  The  action  was  on  the  case  upon  the  custom  of  the  realm  against 
the  Defendant  as  a  carrier. 

Lord  Mansfield  was  of  opinion  that  the  Plaintiffs  had  no  foundation  to  re- 
cover, and  said  he  had  known  it  several  times  ruled  in  Chancery,  that  where 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price  had  been  paid, 
that  it  was  lawful  for  the  consignor  to  seize  the  goods  before  they  come  to 
the  hands  of  the  consignee,  or  his  assignees ;  and  that  this  was  ruled,  not 
upon  principles  of  equity  only,  but  the  laws  of  property  •. 

The  Plaintifis  were  nonsuited. 

*  [See  6  East,  27.  (n).] 

sigoee, 
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signee,  can  only  rest  upon  his  original  title  as  owner,  not  de*     1790. 
vested,  or  upon  a  legal  title  to  hold  the  possession  of  the  goods,      m][^ 
till  the  price  is  paid,  as  a  pledge  for  the  price.     It  has  been      agahut 
asserted  in  the  course  of  the  argument,  that  the  right  of  the       kow. 
consignor  has  by  judicial  determinations  been  treated  as  a  mere 
equitable  claim,  in  cases  between  him  and  the  consignee.    To 
examine  the  force  of  this  assertion  it  is  necessary  to  take  a  re- 
view of  the  several  determinations. 

The  first  is  the  case  of  Wright  v.  Campbell,  4  JBorr.  2046  (a), 
on  which  the  chief  stress  is  laid.  The  first  observation  that  oc- 
curs upon  that  case  is,  that  nothing  was  determined  by  it.  A  [  ^^7  ] 
case  was  reserved  by  the  Judge  at  Nisi  Prius,  on  the  argument 
of  which  the  Court  thought  the  facts  imperfectly  stated,  and 
directed  a  new  trial.  That  case  cannot  therefore  be  urged  as  a 
decision  upon  the  point.  But  it  is  quoted  as  containing  in  the 
report  of  it,  an  opinion  of  Lord  Mansfield  that  the  right  of  the 
consignor  to  stop  the  goods  cannot  be  set  up  against  a  third 
person  claiming  under  an  indorsement  for  value  and  without 
notice.  The  authority  of  such  an  opinion,  though  no  decision 
had  followed  upon  it,  would  deservedly  be  very  great,  from  the 
high  respect  due  to  the  experience  and  wisdom  of  so  great  a 
judge.  But  I  am  not  able  to  discover  that  his  opinion  was  de- 
livered to  that  extent,  and  I  assent  to  the  opinion  as  it  was  de- 
livered, and  very  correctly  applied  to  the  case  then  in  question. 
Lord  Mansfield  is  there  speaking  of  the  consignment  of  goods 
to  a  factor  to  sell  for  the  owner ;  and  he  very  truly  observes, 
1st,  That  as  against  the  factor,  the  owner  may  retain  the  goods; 
2dly,  That  a  person  into  whose  hands  the  factor  has  passed  the 
consignment  with  notice,  is  exactly,  in  the  same  situation  with 
the  factor  himself;  3dly,  That  a  bondjlde  purchaser  from  the 
factor  shall  have  a  right  to  the  delivery  of  the  goods,  because 
they  were  sold  bond  fide,  and  by  the  owner's  own  authority.  If 
the  owner  of  the  goods  entrust  another  to  sell  them  for  him, 
and  to  receive  the  price,  there  is  no  doubt  but  that  he  has  bound 
himself  to  deliver  the  goods  to  the  purchaser ;  and  that  would 
hold  equally  if  the  goods  had  never  been  removed  from  his 
warehouse.  The  question  on  the  right  of  the  consignor  to  stop 
and  retain  the  goods,  can  never  occur  where  the  factor  has 
acted  strictly  according  to  the  orders  of  his  principal,  and  where, 
consequently,  he  has  bound  him  by  his  contract.   There  would 

(a)  [1 W.  Bl.  628.  S.  C] 

be 


568  CASES  IK  HILARY  TEllM 


1790.  be  no  possible  ground  for  argument  in  the  case  now  before  the 
j^^^^^  Court,  if  the  Plaintiffs  in  the  action  could  maintain  that  Tlir- 
againsi  tfigs  and  Co.  had  sold  to  them  by  the  intervention  of  Freeman^ 
^JJJ^*"  and  were  therefore  bound  ex  contractu  to  deliver  the  goods. 
Lord  MansfieliTs  opinion  upon  the  direct  question  of  the  right 
of  the  consignor  to  stop  the  goods  against  a  third  party,  who 
has  obtained  an  indorsement  of  the  bill  of  lading,  is  quoted  in 
&vour  of  the  consignor,  as  delivered  in  two  cases  at  Nisi  Prius; 
Savigrtac  v.  Citff'ia)  in  1778,  and  Stokes  v.  La  Riviere  {b)  in 
1785.  Observations  are  made  on  these  cases,  that  they  were 
governed  by  particular  circumstances;  and  undoubtedly  when 
there  is  not  an  accurate  and  agreed  state  of  them,  no  great 
stress  can  be  laid  on  their  authority.  The  case  of  Caldwell  v. 
[  368  ]  BaU  (c)  is  improperly  quoted  on  the  part  of  the  Plaintiffs  in  the 
action,  because  the  question  there  was  on  the  priority  of  con- 
signments, and  the  right  of  the  consignor  did  not  come  under 
consideration.  The  case  of  Hibbert  v.  Carter  i^d)^  was  also 
cited  on  the  same  side,  not  as  having  decided  any  question  upon 
the  consignor's  right  to  stop  the  goods,  but  as  establishing  a 
position,  that  by  the  indorsement  of  the  bill  of  lading,  the  pro- 
perty was  so  completely  transferred  to  the  indorsee,  that  the 
shipper  of  the  goods  had  no  longer  an  insurable  interest  in  them. 
The  bill  of  lading  in  that  case  had  been  indorsed  to  a  creditor 
of  the  shipper;  nnd  undoubtedly  if  the  fact  had  been  as  it  was 
at  first  supposed,  that  the  cargo  had  been  acce|)ted  in  payment 
of  the  debt,  the  conclusion  would  have  been  just;  for  the  pro- 
perty of  the  goods  and  the  risk  would  have  completely  passed 
from  the  shipper  to  the  indorsee;  it  would  have  amounted  to  a 
sale  executed  for  a  consideration  paid.  But  it  is  not  to  be  in- 
ferred from  that  case,  that  an  indorsement  of  a  bill  of  lading, 
the  goods  remaining  at  the  risk  of  the  shipper,  transfers  the 
property  so  that  a  policy  of  insurance  upon  them  in  his  name 
would  be  void.  The  greater  part  of  the  consignments  from  the 
West  Indies^  and  all  countries  where  the  balance  of  trade  is  in 
favour  of  Englandj  are  made  to  a  creditor  of  the  shipper;  but 
they  are  no  discharge  of  the  debt  by  indorsement  of  the  bill  of 
lading;  the  expense  of  insurance,  freight,  duties,  are  all  charged 
to  the  shipper,  and  the  net  proceeds  alone  can  be  applied  to 
the  discharge  of  his  debt.    That  case  therefore  has  no  applica- 


(fl)  2  Term  Rep.  B.  R.  66.  (c)  1  Term  Rep.  B.  R.  205. 

lb)  1  Xgrm  Rep.  B.  R.  75.  (d)  i  Tenn  Rep.  B.  R*  745. 
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tion  to  the  present  question.    And  from  all  the  cases  that  have     1790. 
been  collected  it  does  not  appear  that  there  has  ever  been  a     j^^^ 
decision  against  the  legal  right  of  the  consignor  to  stop  the      agpmti 
goods  in  iransitUj  before  the  case  now  brought  before  this  Court.       ^w. 
When  a  point  of  law  which  is  of  general  concern  in  the  daily 
business  of  the  world  is  directly  decided,  the  event  of  it  fixes 
the  public  attention,  directs  the  opinion,  and  regulates  the 
practice  of  those  who  are  interested.    But  where  no  such  deci- 
sion has  in  fact  occurred,  it  is  impossible  to  fix  any  standard  of 
opinion  upon  loose  reports  of  incidental  arguments.    The  rule 
therefore  which  the  Court  is  to  lay  down  in  this  case  will  have 
the  effect,  not  to  disturb,  but  to  settle  the  notions  of  the  com- 
mercial part  of  this  country  on  a  point  of  very  great  import- 
ance as  it  regards  the  security  and  good  faith  of  their  trans^ 
actions.    For  these  reasons  we  think  the  judgment  of  the  Court 
of  King's  Bench  ought  to  be  reversed. 


END  OF  HILARY  TERM. 
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In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


NooNE  against  Smith.  Monday, 

4pri/ 86th. 

A    RULE  having  been  granted  on  the  motion,  of  Watson^  A  pie*  of 
Scrjt.,  to  shew  cause  why  the  Defendant  should  not  plead  beplca^ 
several  matters,  viz,  Non  assumpsit  as  to  part,  tender  as  to  the  **^  * 

•  1  1  .     a*  judge's  or- 

residue,  and  a  set-oft,  ckr  for  time 

Rooke^  Serjt.  shewed  for  cause,  that  the  Defendant  had  ob-  ^^^[^ 
tained  four  several  orders  of  a  judge,  for  time  to  plead,  between  cd. 
the  9lh  of  Febmary  last  and  the  9th  of  April ;  that  after  time 
to  plead  being  given  (which  was  always  on  terms  of  pleading 
issuably,  &c.)  the  Defendant  could  not  plead  a  tender  without 
special  leave  to  plead  it,  because,  strictly  speaking,  a  plea  of 
tender  was  in  the  nature  of  a  plea  in  abatement,  and  not  an 
issuable  plea ;  that  this  was  established  as  the  practice  of  the 
Court  in  the  case  of  Nottle  v.  Heroey,  East.  27  Geo.  3. 

Watson  for  the  rule  urged,  that  the  practice  of  the  King's 
Bench  was,  to  allow  a  plea  of  tender  after  time  to  plead  grant- 
ed :  that  the  only  ground  of  objection  was,  that  it  was  formerly 
not  considered  as  an  issuable  plea ;  but  that  in  truth  it  was 
both  an  honest  and  an  issuable  plea,  as  it  went  to  take  away 
the  Plaintiff's  right  of  action,  and  bring  the  merits  fairly  be* 
fore  the  Court. 

On  this  day.  Lord  Loughborough  declared  that  as  the 
practice  of  the  King's  Bench  differed  from  the  practice  of  this 
Court,  and  as  a  plea  of  tender  was  a  fair  and  just  plea^it  would 
be  right  to  alter  the  practice  of  this  Court  in  conformity  to  that 

of 
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NOOKB 


of  the  King's  Bench,  and  to  permit  the  Defendant  to  plead  a 
tender  after  a  judge's  order  for  time  to  plead.  The  rale  was 
therefore  made  absolute;  but  it  was  thought  reasonable  that  the 
Defendant  should  pay  the  costs  of  shewing  cause,  as  the  Court 
had  laid  down  a  rule  of  practice  different  from  the  last  determi- 
nation on  the  subject. 

Gould,  J.  observed,  that  though  the  first  case  in  Barnes  (a), 
on  this  subject  10  Geo.  2.  was  an  authority  to  shew  that  a  plea 
of  tender  could  not  be  pleaded  after  obtaining  a  judge's  order, 
yet  there  were  two  subsequent  determinations  in  the  same  book, 
one  in  £5  Geo.  2.  {b)  and  the  other  in  26  &  27  Geo.  2.  (c) 
which  were  agreeable  to  the  rule  which  the  Court  now  laid 
down. 


(a)  DavenMU  y.  Barritt,  1  Barnes, 
243.  SVO.     537.  4to. 

(b)  Whaley  v.  Harrison.  2  Barnes, 
893.  8V0.     360.  4tO. 


(c)  Piifield  V.  Morey,  2  Barnes, 
296.  Svo.  363.  4tO.  S^  1  BuiT.  59. 
1  Cromp.  Prac.  1 55,  Impey's  Pract. 
B.  R.  191.    Id.  C.B.  262. 


Mondi^ 
Mmf  10th. 

A  power 
granted  by 
charter  to  a 
company 
exercbing  a 
particular 
trade  in  a 
certain  place 
to  make  by- 
laws for  the 
government 
ofaUpertofu 
exercising 
that  trade  in 
that  places 
enables  it  to 
make  by- 
laws binding 
on  persona 
so  exercising 
the  trade, 
who  are  not 
numbers  of 
the  compam^ 
as  well  as 
those  who 
are  (a). 


The  Butchers*  Company  against  Morey. 

rpHIS  was  an  action  of  debt  for  8/.  The  declaration  stated 
"  That  King  Geo.  2.  by  letters  patent  bearing  date  the 
10th  of  October^  in  the  23d  year  of  his  reign,  ordained  thafall 
and  singular  the  freemen  of  the  society  of  the  art  or  mystery  uf 
butchers,  within  the  city  of  London^  and  every  other  person  who 
then  used  or  exercised,  or  should  thereafter  use  or  exercise  the 
art  and  mystery  of  butchers  within  the  city  of  London,  the 
liberties  and  suburbs  thereof,  and  within  any  other  place  what- 
soever within  two  miles  from  the  said  city  of  London^  by  what- 
soever name  such  society  was  called  or  known,  and  their  suc- 
cessors for  ever  thereafter  might  and  should  be,  by  virtue  of 
the  said  patent,  one  body  corporate  and  politic,  by  the  name 
of  the  master,  wardens,  and  commonalty  of  the  art  or  mystery 
of  butchers  of  the  city  of  London*^  &c.  After  other  particu- 
lars, the  power  of  the  company  to  make  by-laws  was  thus 
stated :  "  That  they  should  have  full  power  and  authority:  to 
appoint,  from  time  to  time,  such  reasonable  ordinances,  decrees, 
orders,  and  constitutions  in  writing,  which  to  them  or  the 
major  part  of  them,  &c.  should  seem  to  be  good,  wholesome, 
profitable,  honest,  and   necessary,    for  the   good   order   and 

(a)  [As  to  the  form  of  the  decia*      Butcher^ s  Company  v.  Bullock^  5  Bos. 
ration   for   the   penalty,    see   The     &  PuL  434.] 

government 
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government  of  the  master,  wardens,  &c.  and  otall  other  persons  1 790. 
for  the  time  being,  exercising  or  using  the  said  art  or  mystery  ~"xhe^ 
of  butchers,  or  exposing  flesh  to  sale  within  the  city  of  London^  Bdtchebs' 
and  for  *  declaring  in  what  manner  the  said  master,  &c.  and  all  againu 
persons  using  the  art,  SfC,  or  exposing Jlesh  to  sale  within  the  said  Mo»«t. 
city,  and  within  two  miles  thereof,  in  their  offices,  servants,  ^  ^ 

and  trades  should  behave,  bear,  and  use  themselves  for  the 
public  good  and  common  benefit  of  the  said  master,  wardens, 
&c.  and  in  all  cases  and  things  whatsoever,  touching  or  in  what 
manner  soever  concerning  the  art  or  mystery,  &c.  and  as  often 
as  they  should  make,  constitute,  Sec  such  institutions,  ordi- 
nances, orders,  and  constitutions,  should  make,  limit,  and 
provide  such  pains,  penalties,  and  punishments,  by  imprison- 
ment of  the  body,  or  by  fines  and  forfeiture,  or  by  either  of 
them,  against  and  upon  all  offenders  against  such  laws,  as  to 
the  said  master  and  wardens,  &c.  should  seem  necessary,  &c.'' 
It  was  also  stated  that  the  said  fines  and  forfeitures  were  to  be 
recovered  and  levied  to  the  use  of  the  said  master  and  wardens, 
&c.  ^'  which  said  letters  patent  the  said  freemen  of  the  society 
of  the  art  or  mystery  of  butchers,  and  the  said  other  persons 
therein  named,  and  thereby  meant  to  be  incorporated  afterwards, 
S^c.  accepted,  ^fc."  The  by-law  in  question  was  as  follows, 
**  That  whereas  the  Lord's  day,  commonly  called  Sunday,  was 
"  by  Christians  to  be  kept  holy,  it  was  ordained  that  no  person 
^^  then  using,  or  who  should  thereafter  use  the  said  art,  &c 
<^  and  should  inhabit  and  dwell  within  the  said  city  or  suburbs 
*^  thereof,  or  within  two  miles  of  the  same  city,  should  keep 
<*  open  any  shop  or  offer  to  sale  any  fresh  meat  upon  the  said 
^'  day ;  and  that  evety  such  person  who  should  offend,  contrary 
<'  to  any  part  of  that  ordinance,  should  forfeit  and  pay  to  the 
<^  said  master,  wardens,  &c.  for  the  first  time  20^.,  for  the 
*^  second  time  405.,  and  for  every  time  afterwards  SL  And 
^^  that  it  was  farther  ordained,  that  all  the  penalties,  forfeitures, 
**  and  sums  of  money  to  be  forfeited,  should  be  to  the  use  of 
*'  the  master,  wardens,  &c.  and  on  refusal  should  be  recovered 
**  by  action  of  debt",  &c.  of  which  said  by-law  the  Defendant 
had  notice.  It  was  then  averred  that  the  Defendant  after  the 
making  of  the  said  law,  and  before  committing  the  several 
o£Pences  thereinafter  mentioned,  had  been  and  still  was  a 
butcher,  and  then  used  and  still  did  use  the  art,  &c.  within  the 
space  of  two  miles  from  the  said  city,  in  Mini  Street,  ^c.  that 
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1790.     the  Defendant  did  on  the  29th  of  Januaty  17869  the  same 
•j-jj^       Sunday^  in  a  certain  shop  of  him  the  said  Defendant,  &c.  sell 
BuTCHBits*   divers  large  quantities  of  flesh,  to  wit,  thirty  pounds  weight  of 
agj^    pork,  &c.  to  divers  persons  unknown,  contrary  to  the  form  and 
Hour,     efiect  of  tlie  said  order  in  that  behalf  made  as  aforesaid,  whereby 
he  forfeited  the  sum  of  20s.  &c  The  other  offences  were  stated 
in  a  similar  manner,  and  the  declaration  concluded  in  the  com- 
mon form. 
[  372  ]        Plea  Nil  debet.     The  cause  was  tried  at  Guildhall^  at  the 
Sittings  after  last  Michaelmas  Term,  and  a  verdict  found  for 
the  Plaintiffs.     A  rule  having  been  obtained  for  arresting  the 
judgment, 

Adair^  Le  Blanc^  and  Watson^  Seijts.,  shewed  cause.  There 
is  no  ground  for  arresting  the  judgment  in  this  case,  the  by- 
law not  being  made  for  the  improper  restraint  of  trade,  but  the 
due  regulation  of  it  consonant  to  the  law  of  the  land,  29  Car,  2. 
c.  7.  Though  the  charter  would  not  have  been  good  without 
acceptance,  2  Brownl.  100.  yet  it  is  here  expressly  stated  that 
the  "yJ'^^OT^i  and  the  said  other  persons  accepted  it.*'  The 
majority  of  persons  exercising  the  trade  of  butchers  having  ac- 
cepted it,  their  acceptance  must  be  taken  to  be  the  acceptance 
of  all,  and  to  bind  their  successors  as  well  as  themselves.  So 
in  the  Chester  case  (a),  the  former  inhabitants  being  incorpo- 
rated by  charter,  they  who  afterwards  became  inhabitants  were 
considered  to  be  under  the  same  government.  It  is  a  clear 
principle^  that  where  corporations  are  established  for  general 
local  government,  the  laws  made  by  them,  if  not  beyond  the 
limits  of  their  jurisdiction,  bind  all  persons,  as  well  those  who 
are  within  those  limits  at  the  time  of  making  the  laws,  as  those 
who  become  so  in  future.  These  laws  being  once  passed,  con- 
tinue in  force  till  they  are  repealed.  If  this  be  true  in  cases  of 
general  local  government,  it  must  also  be  true  in  those  of  par- 
ticular government ;  the  only  difference  is,  that  in  one  instance 
the  limits  of  the  government  are  more  extensive  than  in  the 
othen  In  Cudden  v.  Easiwick  (6),  it  is  laid  down,  that  ^^  a  coi^ 
poration  is  properly  an  investing  the  people  of  the  place  with 
the  local  government  thereof,  and  therefore  their  law  shall  bind 
strangers."  In  Pierce  v.  Bartrum  (c),  a  by-law  of  the  corpo- 
ration of  Exeter^  to  prohibit  butchers  and  other  persons  from 

(a)  The  King  v.  Amery^  1  Term         {b)  1  Salk.  192. 
Rep.  B.  R.  575.  \c)  Cowp.  269. 

slaughtering 
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daughtering  any  beast  within  the  walls  of  the  city,  was  bolden     17dO* 
to  bind  the  Defendant  though  not  a  member  of  the  corpora^       rj^^ 
tion,  upon  the  principle,  that  whoever  comes  to  reside  in  any  BnrcHXEt^ 
place  is  subject,  for  the  time  being,  to  the  local  jurisdiction  of     a^m 
that  place.     And  though  in  Franklin  v.  Green  (a),  a  by-law  of    Momtt* 
the  corporation  of  butchers,  merely  respecting  the  manner  of 
preparing  a  particular  sort  of  meat,  was  holden  not  to  bind 
strangers,  yet  it  is  there  said,  that  the  law  *^  would  have  been 
good  to  bind  strangers,  if  made  to  suppress  fraud  or  any 
other  general  inconvenience."  Now  there  cannot  be  a  greater 
general  inconvenience  than  the  public  profanation  of  the  Lord's 
day. 

Bond  Bind  Lawrence,  Serjts.,  contra.  The  company  of  butchers  [  S7S  ] 
cannot  make  laws  to  bind  those  who  are  not  members  of  the 
company.  No  corporation  can  make  by-laws  binding  on 
strangers  without  the  authority  of  parliament.  There  can  b0 
no  charter  to  establish  a  power  of  making  laws,  more  extensive 
than  the  incorporation  itself.  The  king  cannot  grant  such  a 
charter;  and  here  the  Defendant  is  not  a  member  of  the  com- 
pany. As  to  the  case  of  the  corporation  of  Exeter,  though  the 
general  corporation  of  a  large  town  may  have  power  to  bind 
strangers  by  its  local  regulations,  yet  it  does  not  follow  that  a 
particular  corporation  within  such  a  town  has  the  same  power* 
This  distinction  will  clearly  appear  from  attending  to  the  natare 
of  general  corporations,  the  purposes  for  which  they  were  estab- 
lished,  and  the  large  powers  granted  to  them  at  their  first  insti- 
totion  in  every  country  of  Europe :  Robertson's  Hist,  Charles  V. 
vol.  I.  p.  296.  SOI.  note.  The  same  distinction  is  taken  in  the 
case  of  the  Trinity  House  v.  Crispin{b).  So  also  in  DodweU  r» 
The  University  of  Oxford  (c),  the  Court  were  inclined  to  bold 
that  a  by-law  of  the  University  did  not  extend  to  the  inha^ 
bitantsof  the  town,  and  in  the  Mayor  of  Guildford  y.  Clarke{d\ 
it  was  holden  to  be  an  incurable  objection  to  the  declaration^ 
that  it  stated  a  by-law  of  the  corporation  to  be^  <*  That  if  any 
inhabitant  should  be  duly  elected  to  the  office  of  bailiff  and 
refuse  to  take  it  upon  him,  he  should  forfeit  20L  because  the 
corporation  could  not  make  by-laws  to  bind  all  the  inhabitants 
of  the  town,  but  only  the  freemen  or  members  of  the  corpora* 

(a)  1  Bulstr.  11.    See  also  1  Roll.         {hi\  Sir  Thomas  Jones,  145. 
Abr.  J65.  pi.  9.    5  Co.  63  b.    Hob.         (c)  2  Vcntr.  35. 
^1«.     1  Lev.  15.    Hardr.  56.  {d)  S  Ventr.  847. 
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tion."  On  the  same  principle  likewise  are  Bro.  Abr,  tit.  Custom^ 
pL  32.  Ibid.  tit.  Prescription^  pL  40. 

Adair^  in  reply,  did  not  dispute  the  position  that  no  corpora- 
tion could  make  by-laws  to  bind  all  persons  whatever  without 
the  authority  of  the  legislature;  but  argued  that  the  distinction 
between  general  corporations  like  London  or  Exeter,  and  parti- 
cular guilds  or  fraternities,  was  this,  that  a  general  corporation 
could  make  by-laws  binding  on  all  persons  within  its  local 
limits  whatever  trade  they  might  carry  on,  and  whatever  might 
be  the  subject  of  such  by-laws ;  but  that  a  particular  guild  or 
fraternity  could  only  make  regulations  respecting  its  particular 
trade.  The  Company  of  Butchers  could  not  restrain  the  Com- 
pany of  Weavers  from  exercising  their  trade  on  a  Sunday,  be- 
cause the  regulation  of  the  latter  was  not  the  object  of  the  in- 
corporation of  the  former.  But  that  object  was  evidently  the 
regulation  of  all  butchers  within  the  limits  prescribed.  The 
fallacy  of  the  argument  on  the  other  side  consists  in  using  the 
term  ^'strangers"  in  its  most  extensive  sense,  instead  of  con- 
fining it  to  persons  wlio  are  not  members  of  the  company. 

Lord  Loughborough. — I  can  see  no  good  ground  of  objec- 
tion to  this  by-law  itself,  nor  to  the  subject-matter  of  it.  It 
is  a  regulation  made  in  affirmance  of  the  general  statute  law  of 
the  kingdom,  which  prohibits  buying  and  selling  on  the  Lord's 
day.  The  Butchers'  Company  have  affixed  a  penalty  on  per- 
sons exercising  the  trade  of  butciiers  who  shall  sell  meat  on 
that  day,  and  have  increased  the  penalty  in  proportion  to  the 
first,  second  and  third  offence.  The  objection  raised  is,  that 
the  authority  by  which  these  regulations  are  made,  is  defective, 
because,  it  is  contended,  it  can  only  extend'to  those  persons  who 
are  members  of  the  company.  It  is  also  said,  that  though  large 
corporations,  and  those  which  are  established  for  the  general 
purposes  of  local  government,  have  a  right  to  bind  by  their 
laws  all  persons  within  the  limits  of  their  jurisdiction,  yet  that 
a  private  particular  corporation  like  the  Butchers'  Company 
can  have  no  right  to  affi;ct  any  person  but  their  own  members. 
But  no  case  was  cited  which  supports  this  position.  I  agree 
that  strangers  and  they  who  are  not  concerned  in  the  trade,  for 
the  regulation  of  which  the  Company  was  established,  caimot 
be  bound  by  the  laws  of  that  company :  if  this  by-law  had  in- 
flicted a  penalty  on  the  buyers  of  meat,  I  should  hold  it  to  be 
clearly  bad,  because  they  are  perfect  strangers.     It  is  an  object 
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of  public  policy  that  the  exercise  of  certain  trades  should  be 
Hnder  the  regulations  of  particular  bodies ;  charters  have  va- 
rious effects  according  to  the  subjects  of  them.  Some  are 
granted  with  exclusive  rights  to  particular  persons,  others  con- 
tain rules  which  only  affect  certain  members.  On  principles 
of  general  policy,  the  object  of  the  law  is,  that  by  means  of 
charters  of  this  kind,  the  power  of  carrying  on  trade,  of  mak- 
ing up  goods,  of  exposing  them  to  sale,  and  the  like,  should 
belong  to  the  local  government  of  particular  districts.  For  these 
purposes,  certain  restraints  are  imposed,  since  every  regulation 
is  more  or  less  a  restraint.  Now,  if  in  the  present  instance  the 
Butchers'  Company  had  no  power  to  regulate  their  own  trade, 
so  as  to  make  laws  binding  on  persons  who  exercise  that  trade, 
as  well  those  who  were  not  members  of  the  Company,  as  those 
who  were ;  the  consequence  would  be,  that  the  beneficial  pur- 
pose of  the  charter  would  be  entirely  defeated,  and  the  only  per- 
sons injured  bj'  the  restraint  would  be  the  members  themselves. 
For  then  all  other  persons  might  carry  on  the  trade  without 
control,  while  the  members  of  the  company  would  be  excluded, 
and  the  whole  business  of  supplying  meat  on  Sundays  would 
fall  into  the  hands  of  butchers  not  of  the  Company.  But  this 
would  be  contrary  to  the  intent  of  the  charter.  I  think  this 
case  comes  within  the  principle  of  the  Exeter  case,  and  there- 
fore that  the  judgment  ought  not  to  be  arrested. 

Gould,  J. — The  only  difference  between  this  and  the  Exeter 
case  is,  that  there  the  regulations  were  confined  to  the  city  of 
Exeter,  but  here  the  limits  extend  beyond  the  boundaries  of  the 
city  of  London.  But  where  a  charter  is  granted  to  a  company 
in  affirmance  of  an  act  of  parliament,  made  for  the  purpose  of 
common  decency  and  piety,  it' is  fit  that  the  limits  of  the  char- 
ter should  be  as  extensive  as  the  mischief  to  be  remedied.  If 
the  charter  were  confined  to  the  city  itself,  persons  who  pay  no 
regard  to  the  law  might  easily  go  out  of  the  limits  prescribed 
and  buy  meat ;  by  which  means  the  purpose  of  the  charter 
would  be  defeated.  I  therefore  think  these  are  reasonable 
limits,  and  see  no  reason  to  object  to  the  validity  of  the  by-law. 

Heath,  J. — I  am  of  the  same  opinion.  The  by-law  seems 
to  me  to  be  a  good  one,  and  within  the  authority  given  by  the 
charter  to  the  company.  Nor  is  it  contrary  to  the  case  in  1 
Stdstr.  2.  where  it  is  said  the  by*law  had  been  good  if  made  to 
suppress  any  general  inconvenience.  And  that  case  may  well  be 
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1790.     reccmciled  with  2  Ventr.  SS.  which  was  on  a  question,  whether 
^^       a  by-law  of  the  University  of  Oxford  was  good,  which  restrained 

9uTCHKu'  all  persons,  townsmen  as  well  as  students,  from  walking  in  the 
agai^  streets  after  nine  o'clock  at  night :  a  prohibition  was  granted, 
Mo»n>  and  one  of  the  judges  observed,  that  though  it  might  be  proper 
to  restrain  scholars  of  the  University  from  being  in  the  streets 
after  that  hour,  yet  there  was  no  reason  why  the  townsmen 
should  be  under  the  same  restraint.  Now  this  agrees'  with  the 
doctrine  in  BuUtrode^  for  so  far  from  suppressing  a  general  in- 
convenience, it  would  be  highly  inconvenient  if  the  inhabitants 
of  a  town  were  prevented  from  walking  in  the  streets  after  nine 
o'clock,  whatever  may  be  the  case  in  regard  to  the  students  of 
an  university. 

Wilson,  J. — I  am  of  the  same  opinion.  I  think  it  a  good 
by>-law,  and  that  no  objection  can  be  made  to  the  subject-mat- 
ter of  it.  The  same  prohibition  is  established  all  England  over 
by  act  of  Parliament*  But  it  was  said,  that  the  charter  could 
give  no  such  power  to  the  company.     If  this  be  true,  the  king 

[  376  2  had  no  right  to  grant  such  a  charter,  which  expressly  gives  a 
power  to  bind,  not  only  members  of  the  company,  but  likewise 
all  persons  exercising  the  trade  in  London^  and  within  two  miles 
round.  The  question  then  is,  whether  the  king  could  give  this 
power ;  for  the  object  of  its  exertion  is  admitted  to  be  a  proper 
one.  Now  is  there  any  authority  denying  the  king  to  have  the 
right?  It  is  allowed,  that  general  corporations  have  such  a 
power  by  their  charters.  But  by  what  authority?  Who  could 
give  them  that  power  but  the  king?  Then  if  the  king  can 
grant  a  power  of  this  kind  to  general  corporations,  what  shall 
prevent  him  from  granting  it  to  particular  and  private  corpora- 
lions? 

Rule  discharged. 
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1790. 
Thrale,  Cowper  and  Lawrence,  Executors  and  Trus-     

tees  of  Caleb  Lomax,  Esq.  against  The  Bishop  of  May  xluu 
London,  Francis  Henry  Barker,  Clerk,  and  Ed- 
ward Barker,  Esq. 

QUARE  impedit.  The  declaration  stated  that  the  Defendants  inptarttn^- 
were  summoned  to  answer  the  Plaintiffs,  executors  and  de-  piaidtiff 
visees  in  trust  named  in  the  will  of  Caleb  Lomax.  Esq.  deceased,  l"^"* 

r  1         I  1  .1  /.  ,        stated  his 

ox  a  plea  that  they  permit  them  to  present  a  nt  person  to  the  title  in  the 
Vicarage  of  St.  Stephens^  near  St.  Albans,  which  is  vacanti  &c  tt^^end- 
That  the  said  Caleb  Lomax  was  in  his  life-time  seized  in  fee  of  <i°t  pteadi 
the  advowson  in  gross  of  the  said  vicarage ;  that  he  presented  in  iM^^in  * 
one  Daniel  Bellamy f  his  clerk,  who  was  admitted,  instituted,  and  ^^u<^i"g 

which  S0* 

inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  ytnUtdA- 
late  Sovereign  Lord  King  George  II.,  &c.  that  the  said  Caleb  f^SlT'"** 
being  so  seised,  he  devised  the  said  advowson  to  the  said  Plain-  stated:  tlie 
tiffs,  until  his  son  Caleb  Lomax  should  attain  the  age  of  25  the  replica- 
years,  or  should  die,  which  should  first  happen,  with  remain-  Ij°!i^*"^ 
ders  over:  that  Caleb  Lomax  the  father  died  so  seised  without  tial matter 
altering  or  revoking  his  will,  his  son  being  alive  and  under  25  J^^  ^^|j 
years,  whereby  the  Plaintiffs  became  seised  of  the  said  advow-  ftinyavoiir 
son ;  that  being  so  seised,  the  vicarage  aforesaid  became  vacant  ant's  titles 
by  the  death  of  the  said  Daniel  Bellamy^  and  is  yet  vacant :  that  ^"'  **^*5 
Caleb  Lomax  the  son  is  living,  and  under  the  age  of  *  25  years,  ducement  to 
that  is  to  say,  of  the  age  of  22  years.     By  reason  whereof  it  one*oftho8e 
belonged  and  still  belongs  to  the  Plaintiffs  to  present  a  fit  incidental 
person  to  the  said  vicarage.    And  the  Defendants  unjustly  hin-  which  tra^ 

dered,  &c.  reme  the  re- 

•  plication 

The  Bishop  pleaded  the  usual  plen,  that  he  neither  had  nor  concludes i 
claimed  any  thing  in  the  said  vicarage,  but  the  admission,  in-  anUn^^e"^ 
stitution,  and  induction,  &c.  as  ordinary,  &c.  joindertakes 

Francis  Henry  Barker,  Clerk,  pleaded  also  as  usual,  that  he  the  traverse 
did  not  hinder  the  Plaintiffs  from  presentinnr,  &c.  *°  f^®  *'«P^ 

*^  °  cation,  but 

traoenesthe  matter  of  inducement  which  precedes  it.  This  rejoinder  is  good,  and  may  well  /mim  hy  the 
traverse  in  the  replication,  that  traverse  being  an  immaterial  one.  In  pleading  a  right  in  co-parceners 
to  present  to  an  advowson  by  turns,  it  is  good  to  state  that  such  right  arose  because  they  did  not  agree 
to  present  [Which  is  synonymous  to  saying  they  cotdd  not  agree.]  r  *377  1 

The  Defendant  Edward  Barker,  pleaded  first,  "  That  one 
John  Ellis,  esq.  deceased,  was  in  his  life-time  seised  of  the  said  J(^Ems, 
advowson  of  the  said  vicarage  in  the  said  declaration  men-  of  the  i^-^ 
tioDed,  in  gross  by  itself,  as  of  fee  and  right,  and  being  so  thereof  ▼ovmo, 
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seised,  he  the  said  John  Ellis  in  his  life-time,  presented  to  the 
said  vicarage,  being  then  vacant,  Thomas  Perkins  his  clerk,  who 
on  that  presentation  was  admitted,  instituted,  and  inducted  into 
the  said  vicarage  in  the  time  of  peace,  in  the  time  of  his  late 
majesty  Charles  tlie  Second,  late  king  of  England^  and  became 
incumbent  thereof;  and  the  said  Thomas  Perkins  so  being  such 
incumbent,  and  the  said  John  Ellis  being  so  seised  of  the  said 
advowson  as  aforesaid,  he  the  said  John  Ellis  afterwards,  to  wit, 
on  the  doth  day  of  Jrme,  in  the  year  of  our  Lord  1680,  at  the 
parish  aforesaid,  made  his  last  will  and  testament  in  writing, 
executed  and  attested  so  as  to  pass  his  real  estate,  and  thereby 
devised  the  said  advowson  unto  his  then  wife  Rebecca^  to  hold 
the  same  to  the  said  Rebecca  and  her  assigns  for  her  life,  and 
after  her  decease,  he  devised  the  same  unto  his  second  son 
Thomas  EUis^  and  to  the  heirs  male  of  his  body  lawfully  to  be 
begotten,  with  divers  remainders  over  in  default  of  such  issue 
in  the  said  will  mentioned,  and  the  said  John  Ellis  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  parish  afore- 
said, died  so  seised  of  the  said  advowson  as  aforesaid,  upon 
whose  death  the  said  Rebecca  became  and  was  seised  of  and  in 
the  said  advowson,  in  gross  by  itself,  as  of  freehold  and  right 
for  her  life,  the  several  remainders  thereof  respectively  belongs 
ing  as  in  the  said  will  is  for  that  purpose  limited  and  declared; 
and  the  said  Rebecca  being  so  thereof  seised,  and  the  several 
remainders  belonging  as  aforesaid,  the  said  Rebecca  afterwards, 
to  wit,  on  the  1st  day  oi  June  in  the  year  of  our  Lord  1682,  at 
the  parish  aforesaid  died  so  seised  of  and  in  the  said  advowson; 
upon  whose  death  the  said  Thomas  Ellis  became  and  was  seised 
of  and  in  the  said  advowson,  in  gross  by  itself,  to  him  and  the 
heirs  male  of  his  body  lawfully  to  be  begotten,  the  further  re- 
mainders thereof  belonging  as  aforesaid,  by  virtue  of  the  devise 
aforesaid :  and  the  said  Thomas  Ellis  being  so  seised  thereof, 
afterwards,  to  wit,  on  the  28th  day  of  Octoba^  in  the  second 
year  of  the  reign  of  his  late  majesty  James  the  Second,  late 
king  of  England^  &c.  at  the  parish  aforesaid,  in  the  said  county 
of  Hertford,  by  a  certain  indenture  then  and  there  made  be- 
tween the  said  Thomas  Ellis  of  the  first  part ;  John  Dod,  gent, 
and  John  Reeve,  gent,  of  the  second  part ;  and  William  Musson, 
citizen  and  barber-chirurgeon  of  London  of  the  third  part ;  and 
duly  inroUed  of  record  in  the  High  Court  of  Chancery,  of  his 
said  late  majesty  King  James  the  Second,  at  Westminster  in  the 

county 
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county  of  Middlesex^  within  six  months  after  the  making  thereof,      1 790. 
according  to  the  form  of  the  statute  in  that  case  made  and  pro-     z 
vided,  (one  part  of  which  said  indenture  sealed  with  the  seal  of     agaimt 
the  said  Thomas  Ellis^  the  said  Edaard  Barker  brings  now  here  ^^  LojJ^iu 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid,) 
the  said  Thomas  ElliSy  for  and  in  consideration  of  a  certain  sum 
of  money  to  him  in  hand  paid  by  the  said  John  Dod  and  John 
Meevcy  bargained  and  sold  the  said  advowson  to  the  said  John 
Dod  and  John  Reeve^  and  their  heirs,  to  hold  the  same  to  the 
said  John  Dod  and  John  Reeve  and  their  heirs,  as  by  the  same 
indenture  more  fully  appears ;  by  virtue  of  which  said  inden- 
ture, the  said  John  Dod  and  John  Reeve  became  and  were  seised 
of  the  said  advowson  in  gross  by  itself,  as  of  fee  and  right:  and 
the  said  John  Dod  and  John  Reeve  being  so  seised  thereof,  the 
said   William  Musson  afterwards  to  wit,  on  the  octave  of  St. 
Martin  in  the  Term  of  St«  Michael,  in  the  second  year  of  the 
reign  of  his  said  late  majesty  King  James  the  Second,  in  the 
Court  of  his  said  late  majesty  of  the  Bench,  impleaded  the  said 
John  Dod  and  John  Reeve,  then  tenants  of  the  freehold  of  the* 
said  advowson,  in  a  plea  of  land  of  the  said  advowson,  by  a  writ 
of  our  said  lord  the  king  of  entry  sur  disseisin  en  le  post,  then 
returnable  in  the  same  court,  and  duly  returned ;  and  the  said 
William  Musson  then  duly  ap])earing  in  the  said  Court,    the 
aforesaid  John  Dod  and  John  Reeve,  in  the  Court  of  the  said 
late  King  James  the  Second,  of  the  Bench  at  Westminster  at 
the  return  of  the  said  writ,  came  and  vouched  thereof  to  war- 
ranty the  said  Thomas  Ellis,  who  was  then  present  in  the  same 
court,  who  in  his  proper  person  freely  then  and  there  warranted 
to  them  the  said  advowson,  and  vouched  thereof  to  warranty 
John  Wheeler,  who  was  then  and  there  likewise  present  in  the 
said  Court  in  his  proper  person,  and  freely  warranted  to  him 
the  said  Thomas  Ellis  the  said  advowson :  and  thereupon  in  the    [  879  ] 
same  court,  before  Sir  Henry  Beddingjield,  knight,  and  his 
companions  then  justices  of  the  said  late  King  James  the  Second, 
of  the  Bench  aforesaid,  in  the  same  Term  of  St.  Michael,  such 
proceedings  were  had,  that  it  was  considered  by  the  same  court 
that  the  said  William  Musson  should  recover  his  seisin  against 
the  said  John  Dod  and  John  Reeve  of  the  advowson  aforesaid, 
and  that  the  said  John  Dod  and  John  Reeve  should  have  of  the 
land  of  the  said  Thomas,  to  the  value,  &c.  and  that  the  said 
Thomas  should  further  have  of  the  land  of  the  said  John  Wheeler^ 

to 
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1790.     to  the  value,  &c.  and  that  the  said  John  Wheeler  should  be  in 
.j.^^^^^     mercy,  &c,  whereupon  the  said  William  Musson  prayed  the  writ 
Qgamtt     of  the  said  late  King  James  the  Second,  to  be  directed  to  the 
of  Lohsok!  ^^^^  sheriff  of  the  county  of  Hertford  returnable  immediately, 
to  cause  seisin  of  the  said  advowson  to  be  delivered  to  him, 
which  writ  was  granted  to  him  returnable  in  the  same  court, 
and  the  said  sheriff  afterwards  in  the  same  Term  returned,  that 
he  delivered  seisin  thereof  to  the  said  William  Musson^  as  by 
the  said  writ  he  was  commanded,  as  by  the  record  of  the  said 
judgment  and  proceedings  in  the  said  Court  of  our  said  lord 
the  now  king  of  the  Bench  here  remaining,  more  fully  appears, 
of  l^u^     Which  said  recovery  in  form  aforesaid  had,  was  had  to  the  use 
faifta.  of  the  said  Thomas  Ellis  and  his  heirs.   By  virtue  of  which  said 

recovery  the  said  Thomas  Ellis  became  and  was  seised  of  the 
said  advowson  in  gross  by  itself,  as  of  fee  and  right;  and  being 
so  seised  thereof,  afterwards,  to  wit,  in  Hilary  Term,  in  the 
second  year  of  the  reign  of  their  late  majesties,  William  &  Mary^ 
late  king  and  queen  of  England^  &c.;  in  the  court  of  their  said 
late  majesties,  before  Henry  PoUexfen^  John  Powell,   Thomas 
PLokehy  and  Peyton  Ventrisy  then  their  late  majesties'  justices, 
and  other  loving  subjects  of  their  said  late  majesties  then  present, 
tvThmuu    *  ^^''^^^  ^"®  ^®s  levied  between  Henry  Killigrets:,  Esq.  Plain- 
£Uw  Mndhia  tiff,  and  the  said  Thomas  Ellis  and  Mary  his  wife  deforceants 
*^  of  the  said  advowson,  whereof  a  plea  of  covenant  had  been 

summoned  between  them  in  the  same  court,  namely,  that  the 
said   Thomas  Ellis  and  Mary  his  wife  acknowledged  the  said 
advowson  to  be  the  right  of  the  said  Henry  KiUigreWj  as  the 
Mme  which  the  said  Henry  Killigrew  had  of  the  gift  of  the  said 
7%omas  Ellis  and  Mary  his  wife,  and  they  remitted  and  quit 
claimed  the  same  from  the  said  Thomas  Ellis  and  Mary  his  wife 
and  their  heirs,  to  the  said  Henry  Killigrew  and  his  heirs ;  and 
the  said  Thomas  Ellis  and  Mary  his  wife  granted  for  themselves 
and  the  heirs  of  the  said  Thomas,  that  they  would  warrant  to 
[  580  ]    the  said  Henry  Killigrew  and   his  heirs  the  said  advowson, 
against  them  the  said  Thomas  Ellis  and  Maty  and  the  heirs  of 
the  said  T%omas  for  ever ;  as  by  the  said  fine  remaining  of  re- 
cord in  the  Court  of  our  lord  the  now  king  of  the  Bench  here, 
more  fully  appears:  which  said  fine  so  as  aforesaid  had  and 
to  the  UN     levied,  was  had  and  levied  to  the  use  of  the  said  Henry  KUU" 
MaHfftwitC  ST^^  ^^^  ^^  hem  for  ever;  whereby  the  said  Henry  Killigrew 
^  became  and  was  seised  of  and  in  the  said  advowson  in  gross  by 

itself 
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county  of  Middlesex^  within  six  months  after  the  making  thereof,      1 790. 
according  to  the  form  of  the  statute  in  that  case  made  and  pro-     ~ 
vided,  (one  part  of  which  said  indenture  sealed  with  the  seal  of     agairut 
the  said  Thomas  EliiSf  the  said  Eduard  Barker  brings  now  here  ^^  Lomm^ 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid,) 
the  said  Thomas  Ellis^  for  and  in  consideration  of  a  certain  sum 
of  money  to  him  in  hand  paid  by  the  said  John  Dod  and  John 
HeevCf  bargained  and  sold  the  said  advowson  to  the  said  John 
Dod  and  John  Reevcy  and  their  heirs,  to  hold  the  same  to  the 
said  John  Dod  and  John  Reeve  and  their  heirs,  as  by  the  same 
indenture  more  fully  appears ;  by  virtue  of  which  said  inden- 
ture, the  said  John  Dod  and  John  Reeve  became  and  were  seisfed 
of  the  said  advowson  in  gross  by  itself,  as  of  fee  and  right:  and 
the  said  John  Dod  and  John  Reeve  being  so  seised  thereof,  the 
said   William  Musson  afterwards  to  wit,  on  the  octave  of  St. 
Martin  in  the  Term  of  St«  Michael^  in  the  second  year  of  the 
reign  of  his  said  late  majesty  King  James  the  Second,  in  the 
Court  of  his  said  late  majesty  of  the  Bench,  impleaded  the  said 
John  Dod  and  John  Reeve^  then  tenants  of  the  freehold  of  the* 
said  advowson,  in  a  plea  of  land  of  the  said  advowson,  by  a  writ 
of  our  said  lord  the  king  of  entry  sur  disseisin  en  le  postj  then 
returnable  in  the  same  court,  and  duly  returned ;  and  the  said 
William  Musson  then  duly  appearing  in  the  said  Court,    the 
aforesaid  John  Dod  and  John  Reeve^  in  the  Court  of  the  said 
late  King  James  the  Second,  of  the  Bench  at  Westminster  at 
the  return  of  the  said  writ,  came  and  vouched  thereof  to  war- 
ranty the  said  Thomas  Ellisy  who  was  then  present  in  the  same 
court,  who  in  his  proper  person  freely  then  and  there  warranted 
to  them  the  said  advowson,  and  vouched  thereof  to  warranty 
John  Wheeler^  who  was  then  and  there  likewise  present  in  the 
said  Court  in  his  proper  person,  and  freely  warranted  to  him 
the  said  Thomas  Ellis  the  said  advowson :  and  thereupon  in  the    [  S79  ] 
same  court,  before  Sir  Henry  Beddingjieldj  knight,  and  his 
companions  then  justices  of  the  said  late  King  James  the  Second, 
of  the  Bench  aforesaid,  in  the  same  Term  of  St.  Michael^  such 
proceedings  were  had,  that  it  was  considered  by  the  same  court 
that  the  said  William  Musson  should  recover  his  seisin  against 
the  said  John  Dod  and  John  Reeve  of  the  advowson  aforesaid, 
and  that  the  said  John  Dod  and  John  Reeve  should  have  of  the 
land  of  the  said  Thomas^  to  the  value,  &c.  and  that  the  said 
Thomas  should  further  have  of  the  land  of  the  said  John  Wheeler^ 

to 
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1790.     the  said  Lucy  Killigrew  the  tnother  being  so  seised  of  the  said 

z  advowson  for  her  life,  and  the  reversion  thereof  belonging  io 

against      the  Said  Ltuy^  Mary  and  Jtidith  the  daughters  of  the  said  Henry 

of  LoMww.  Killigrew  and  their  heirs  in  form  aforesaid,  the  said  Mary  after- 
wards, to  wit,  on  the  Sd  day  of  February^  in  the  year  of  our 

jfcwythc      Ix)rd  1726,  at  the  parish  aforesaid,  took  to  husband  Edward 

daughter 

married  l^d-  Barker ^  esq.  the  late  grandfather  of  the  said  Edward  Barker^ 
^dfoth^  the  now  Defendant ;   whereby  the  said  Edward  Barker  the 
oftheDe-     grandfather,  and  the  said  Mary^  in  right  of  the  said  Mary^  be- 
came and  were  seised  of  and  in  the  said  reversion  of  the  said 
Mary^  of  and  in  her  said  one  third  part  of  tlie  said  advowson, 
in  gross  by  itself  as  of  fee  and  right ;  and  being  so  thereof  seised, 
and  the  said  Lucy  Killigrew  the  mother,  being  so  seised  of  the 
whole  of  the  said  advowson,  in  gross  by  itself  as  of  freehold  and 
right  for  her  life,  the  said  vicarage  afterwards  and  in  the  life- 
time of  the  said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first 
Church  va-    j^y  of  October  in  the  year  of  our  Lord  1728,  became  vacant  by 

cant  by  the  -^  "^  •' 

death  of  Fo-  the  death  of  the  said  John  Fothergill ;  whereby  it  then  and  there 

*^^         belonged  to  the  said  Lucy  Killigrew  the  mother  to  present  a  6t 

CoM>  Lo-     person  to  the  said  vicarage,  but  one  Caleb  Lomax^  esq.  then  and 

ingonXucy  there  usurping  upon  the  title  of  the  said  Lucy  Killigrew  the 

'™^**^***®  mother,  presented  one  John  Eomney  his  clerk  to  the  said  vicar- 
mother,  pre-  ,  . 

sented  JoAn  age  SO  being  vacant,  who  on  that  presentation  was  admitted, 
"^'  instituted,  and  inducted  into  the  same,  in  the  time  of  his  hite 
Death  of  majesty  George  the  Second,  late  king  of  Great  Britain,  and  be- 
Lucy  jmi^  came  incumbent  thereof:  and  the  said  John  Romney  so  being 
S!^er.*  such  incumbent,  and  the  said  Lucy  Killigrew  the  mother  so  bring 
James  Cook  seised  of  the  Said  advowson  for  her  life,  afterwards  to  wit,  on 
Lucy  the  the  10th  day  oi  September  in  the  year  of  our  Lord  1729,  at  the 
^**'  parish  aforesaid,  in  the  said  county  of  Hertford,  the  said  Lucy 

seised  in  her  KilUgrew  the  mother  died  so  seised  of  such  her  said  estate,  upon 
third  of ^r  ^h^se  death  one  James  Cook  who  had  then  lately  intermarried 
advowson.  with  the  said  Lucy  the  daughter,  the  eldest  of  the  said  three 
BaHker  the  daughters  of  the  said  Henry  Killigrew,  became  and  was  seised 
grandfather  in  right  of  the  said  Lucy,  of  and  in  one-third  part  of  the  ♦fiaid 
his  wife  in  advowson,  and  tlie  said  Edward  Barker  the  grandfather  and 
•ds^ofan-  ^^^^  '^'^  wife,  in  right  of  the  said  Maiy,  became  and  were 
other  third,  seised  of  and  in  one  other  third  part  of  the  said  advowson,  and 
•'***^^j^  the  said  Judith  Killigrew  became  and  was  seised  of  and  in  the 
of  the  re.  Other  third  part  of  the  said  advowson ;  and  the  said  John  Rom" 
JJJJjr*  ney  so  being  incumbent  as  aforesaid,  the  said  vicarage  after- 
C  ♦382  ]    .  wards. 
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"irards,  to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord      1 790. 
17S0,  became  vacant  by  the  resignation  of  the  said  John  Horn-     r 
ney^   which  said  avoidance  was  the  first  and  next  avoidance  of     a^ain^ 
the  said  vicarage  after  the  death  of  the  said  Ijucy  Killigrew  the  ^^  lo^,^ 
mother ;  and  because  the  said  James  Cooky  Edward  Barker  the  Church  va- 
grandfather  and  Man/  his  wife,  and  Judith  did  not  then  and  Jg^i'^Jon 
there  agree  among  themselves,  to  present  jointly  a  fit  person  of  Romney. 
to  the  said  vicarage,  it  then  and  there  belonged  to  the  said  J^^^RLct 
James  Cook  to  present  a  fit  person  to  the  said  vicarage,  but  his  the  death  of 
said  late  majesty  King  George  the  Second,  usurping  upon  the  moSer. 
said  James  Cook,  presented  the  said  John  Romnej/  to  the  said  Because 
vicarage  so  being  vacant,  in  the  turn  of  the  said  James  Cooky  Edward 
who  on   that  presentation  was  admitted,    instituted,  and  in-  "^^^^^ 
ducted  into  the  same,  in  the  time  of  his  said  late  majesty  King  and  Mmy 
George  the  Second,  and  became  incumbent  thereof:  and  the  j^ui^j^un, 
said  John  Romney  so  being  such  incumbent,  and  the  said  Judith  grewdidnoi 
being  so  seised  of  her  said  third  part  of  and  in  the  said  advow-  sent;  itbe- 
son  as  aforesaid,  the  said  Judith  afterwards,  to  wit,  on  the  10th  ^^^^^j^ 
day  of  May  in  the  year  of  our  Lord  1731,  at  the  parish  afore-  topreaent 
said  in  tlie  said  county  of  Hertford^  made  her  last  will  and  testa-  ^^^  ^' 
ment  in  writing,  executed  and  attested  so  as  to  pass  her  real  him  pre- 
estate,  and  thereby  devised  her  said  one-third  part  of  and  in  „^. 
the  said  advowson,  (among  other  things,)  unto  Sir  Philip  Butler^  Judith  ifZZ»- 
bart.  and  Thomas  Bruce^  esq. ;  and  their  heirs  upon  trust  that  hra^thfrd 
they  should  dispose  of  the  rents  and  profits  thereof  during  the  parttotrus- 
life  of  the  said  Mary  Barker^  to  such  persons  and  uses  as  she  uiesasifoTy 
should  notwithstanding  her  coverture  appoint,  exclusive  of  her  ^^' "her 
then,  or  any  after  taken  husband,  and  after  her  decease  in  trust  coverture, 
for  Edward  Barker  the  father  of  the  said  Edward  Barker,  the  Joint  *^ 
now  Defendant,  and  son  of  the  said  Edward  Barker  the  grand-  Remainder 
father  and  Mary  his  wife,  and  the  heirs  of  his  body  lawfully  Edward 
to  be  begotten  with  divers  remainders  over  in  default  of  issue  of  ^^^  ^^ 

^  ^  aon,  tqe 

the  said  Edward  Barker  the  father  in  the  said  will  mentioned,  fotherofthe 
and  afterwards,  to  wit,  on  the  18th  day  of  June  in  the  year  of  j^  ^j    . 
our  Lord  1731,  at  the  parish  aforesaid,  in  the  said  county  of  ge«*craL 
Hertford^   the  said  Judith  died  so  seised  of  and  in  her  said  Death  of 
♦third  part  of  the  said  advowson,  without  revoking  or  altering  g,^^ 
her  said  will ;  upon  whose  death  the  said  Sir  Philip  Butler  and  [  *383  ] 
Thomas  Bruce^  by  virtue  of  the  said  devise,  became  seised  of  Trustees 
the  said  Judith's  third  part  of  the  said  advowson,  during  the  life  ■^**^ 
of  the  said  Mary  Barker,  on  the  trusts  aforesaid,  the  said  im- 
mediate 
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1790*  mediate  remainder  thereof,  and  the  several  other  remainderi 
^^^1^  thereof  respectively  belonging,  as  in  the  said  will  of  the  said 
agama  Judith  is  for -that  purpose,  limited  and  appointed :  and  the  said 
of  Lovoo?.  ^^^  Philip  and  Thomas  Brucey  being  so  seised  thereof  as  afore- 
Death  of  Said,  the  said  Mary  afterwards,  to  wit,  on  the  1st  day  of  Mmf^ 
^^^  in  the  year  of  our  Lord  1734,  at  the  parish  aforesaid,  in  the 
jsdward  Said  couuty  of  Hertford,  died,  leaving  issue  by  her  said  hos- 
^^Jj^  band,  the  said  Edward  Barker  the  father,  who  was  her  only 
herhttifatiid,  SOU,  and  on  her  death  her  said  husband  and  the  said  Edward 
oourte^of  Barker  the  grandfather  held  himself  in  of  the  third  part  of  the 
berthixd  g^^^  advowson,  (the  reversion  whereof  originally  descended  to 
Rerenion  ^^^  '^^'^  Mory  from  her  said  father  Henry  KilligreWj)  and  be- 
thereof  do-  came  seised  thereof  for  his  life,  as  tenant  by  the  law  of  England^ 
Edward  and  the  reversion  thereof  then  and  there  descended  and  came 
2?*^  *^*  to  the  said  Edward  Barker  the  father,  as  son  and  heir  of  the 

ntbcr,  aon  ' 

eiMaty.  Said  Maty:  and  the  said  Edward  Barker  the  father  then  and 
•^•y*^  there  also  became  by  force  of  the  said  will  of  the  said  Judith, 
frtberieifled  seised  of  the  One  third  part  of  the  said  advowson,  which  was  the 
%£^^  said  JuditVs,  in  gross,  by  itself,  to  him  and  the  heirs  of  his 
third  part,  in  body;  and  afterwards,  to  wit,  on  the  1st  day  of  November  in 
gweriL  ^^  y^^^  of  our  Lord  1747,  the  said  vicarage  became  vacant  by 
▼acant  b^  the  death  of  the  said  John  JRomney,  which  said  avoidance  was 
^J^jJ^  the  second  avoidance  of  the  said  vicarage,  after  the  death  of 
sdaroidance  the  said  lAwy  Killigrew  the  mother;  and  the  said  Edward 
I^UJj^Qf  Barker  the  grandfather  afterwards,  and  during  the  vacancy  of 
Lucy  the  the  said  vicarage,  to  wit,  on  the  £Sth  day  of  Norrembet',  in  the 
dii^ii^the  y^^^^  '^^t  aforesaid,  at  the  parish  aforesaid,  in  the  said  county 
^^  A>^  of  Hertford,  died  so  seised  of  the  said  third  part  of  the  said  ad- 
the  grand-     vowson,  (the  reversion  whereof  expectant  as  aforesaid,  descend- 

haviL^Mde  ^  ^"^™  ^^^  *®'^  Henry  Killigrew  to  the  said  Mary  as  afore- 
his  win,  and  said,)  having  first  duly  made  his  last  will  and  testamei^t  in  writ- 
euauora.  ^^g,  and  appointed  Edward  RadcUffe,  Arthur  Baddiffe,  and 
Edward  James  Whitechurch  the  younger,  executors  thereof;  upon  whoie 
frther  idsed  death  the  said  Edward  Barker  the  father  became  seised  of  the 
in  fM  of  hit   game  one  third  part  of  the  said  advowson ;  and  being  so  seised 

notoer  ■»        •  i  <•    ^  • « 

Ji/afy*athiid  thereof,  and  bemg  so  also  seised  in  form  aforesaid  of  the  said 
tifloniia"  o^her  third  part  of  the  said  advowson,  which  was  the  said 
^pnt  ^  JuditVs,  and  the  said  vicarage  being  so  vacant,  it  then  ^  and 
PresentatioD  ^^^^  belonged  to  the  said  executors  of  the  said  Edward  Barker 
belonged  to    the  grandfather,   to  present  to  the  said  vicarage,   but  one 

theexecu- 

tori  of  Edward  Barker  the  grand&iher. 

[•S84]  CaUb 
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"firards,  to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord     1790. 
1 730,  became  vacant  by  the  resignation  of  the  said  John  Bom-     Z 
ney^   which  said  avoidance  was  the  first  and  next  avoidance  of     ag^in$t 
the  said  vicarage  after  the  death  of  the  said  Lmy  Killigrew  the  ^^  lokdoi^ 
mother ;  and  because  the  said  James  Cook^  Edward  Barker  the  Church  v». 
grandfather  and  Mary  his  wife,  and  Judith  did  not  then  and  ^JSl^tion 
there  agree  among  themselves,  to  present  jointly  a  fit  person  oiRomnejf. 
to  the  said  vicarage,  it  then  and  there  belonged  to  the  said  ]^J^^*" 
James  Cook  to  present  a  fit  person  to  the  said  vicarage,  but  his  the  death  of 
said  late  majesty  King  George  the  Second,  usurping  upon  the  moSer. 
said  James  Cook^  presented  the  said  John  Bomney  to  the  said  Because 
vicarage  so  being  vacant,  in  the  turn  of  the  said  James  Cook,  Edward 
who  on   that  presentation  was  admitted,   instituted,  and  in-  ^^^^^ 
ducted  into  the  same,  in  the  time  of  his  said  late  majesty  KiniF  andJfary 

hic  miff    nriil 

George  the  Second,  and  became  incumbent  thereof:  and  the  jftauhhiH^ 
said  John  Bomney  so  being  such  incumbent,  and  the  said  Judith  gf^wdidnoi 
being  so  seised  of  her  said  third  part  of  and  in  the  said  advow-  seot;  itbe- 
son  as  aforesaid,  the  said  Judith  afterwards,  to  wit,  on  the  10th  ^^^^ 
day  of  M^iy  in  the  year  of  our  Lord  1731,  at  the  parish  afore-  topreaent 
said  in  tlie  said  county  of  Hertford^  made  her  last  will  and  testa-  ^^'  ^_ 

•/  •/        '  usuqping  on 

ment  in  writing,  executed  and  attested  so  as  to  pass  her  real  bim  pre- 
cstate,  and  thereby  devised  her  said  one-third  part  of  and  in  „^, 
the  said  advowson,  (among  other  things,)  unto  Sir  Philip  Butler,  Judith  Xja- 
bart.  and  Thomas  Bruce,  esq. ;  and  their  heirs  upon  trust  that  h!n^third 
they  should  dispose  of  the  rents  and  profits  thereof  durincr  the  parttotrus- 

i«i»       /»    1  •  1    »>r  »i      7  I  J  I       teesforsuch 

Jife  of  the  said  Mary  Barker,  to  such  persons  and  uses  as  she  uiesasifafy 
should  notwithstanding  her  coverture  appoint,  exclusive  of  her  f^SAngha 
then,  or  any  after  taken  husband,  and  after  her  decease  in  trust  covertui^ 
for  Edward  Barker  the  father  of  the  said  Edward  Barker,  the  point. 
now  Defendant,  and  son  of  the  said  Edward  Barker  the  grand-  Remainder 
father  and  Mary  his  wife,  and  the  heirs  of  his  body  lawfully  Edward 
to  be  begotten  with  divers  remainders  over  in  default  of  issue  of  -^^"^  ^ 

^  ...  ■on,  tqe 

the  said  Edward  Barker  the  father  in  the  said  will  mentioned,  lather  of  the 
and  afterwards,  to  wit,  on  the  18th  day  of  June  in  the  year  of  i^  ^j    . 
oar  Lord  1731,  at  the  parish  aforesaid,  in  the  said  county  of  general 
Hertford,   the  said  Judith  died  so  seised  of  and  in  her  said  Death  of 
•third  part  of  the  said  advowson,  without  revoking  or  altering  ^^^^ 
her  said  will ;  upon  whose  death  the  said  Sir  Philip  Butler  and  [  *383  ] 
Thomas  Bruce,  by  virtue  of  the  said  devise,  became  seised  of  Xmateet 
the  said  Judith^a  third  part  of  the  said  advowson,  during  the  life  '***®^ 
of  the  said  Maty  Barker,  on  the  trusts  aforesaid,  the  said  im- 
mediate 
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1790.      the  said  Joseph  Pickering  and  his  heirs,   as  by  the  said  last 
^^^^^     mentioned  indenture  more  fully  appears;  by  virtue  of  which 
against      said  last  mentioned  indenture  the  said  Joseph  Pickering  became 
of  \«Nixm.  ^^d  w^  seised  of  those  two  third  parts  of  the  said  advowson  in 
gross,  as  of  fee  and  right;  and  the  said  Joseph  Pickering  being 
so  seised  thereof  the  said  Joseph  Warner^  afterwards,  to  wit,  in 
fifteen  days  of  Easter^  in  Easter  term  in  the  24th  year  of  the 
reign  of  his  said  late  majesty  King  George  the  Second^  in  the 
court  of  his  said  late  majesty  of  the  Bench,  impleaded  the  said 
Joseph  Pickerings  in  a  plea  of  land,  of  those  two  third  parts  of  the 
said  advowson  by  a  certain  other  writ  of  his  said  late  majesty  king 
George  the  Second,  of  entry  sur  disseisin  en  le  post,  then  return- 
able in  the  same  court,  and  duly  returned ;  and  the  said  Joseph 
Warner  then  duly  appearing  in  the  said  court,  the  said  Joseph 
Pickering  in  the  court  of  his  said  late  majesty  king  George  the 
Second  of  the  bench  at  Westminster^  at  the  return  of  the  said 
writ,  came  and  vouched  thereof  to  warranty  the  said  Edwaid 
Barker  the  father,  who  was  then  present  in  the  same  court,  in  his 
proper  person,  and  freely  then  and  there  warranted  to  the  said 
Joseph  Pickering  the  said  two  third  parts  of  the  said  advowson, 
and  vouched  thereof  to  warranty    Edmund  Wilson,   who  was 
then  and  there  likewise  present  in  the  same  court,  in  his  proper 
person,  and  freely  warranted  to  the  said  Edward  Barker  the 
father  the  said  two  third  parts  of  the  said  advowson,  and  there- 
upon in  the  same  court  before  Sir  John  Willes,  knight,  and  his 
companions,  then  justices  of  his  said  late  majesty  King  George 
the  Second  of  the  Bench  aforesaid,  in  the  same  Easter  term, 
such  proceedings  were  had  upon  the  said  last  mentionfed  writ, 
that  it  was  considered  by  the  same  Qourt  tliat  the  said  John 
WatTier  should  recover  his  seisin  against  the  said  Joseph  Picker- 
ing  of  the  same  two  third  parts  of  the  said  advowson,  and  that 
the  said  Joseph  Pickering  should  have  of  the  land  of  the  said 
Edward  Barker  the  father,  to  the  value,  &c. :   and  that  the 
said  Edward  Barker  the  father,  should  have  of  the  land  of  the 
said   Edmund  Wilson,   to   the    value,   &c.  and   that   the   said 
Edmund  Wilson  should  be  in  mercy,  &c.     Whereupon  the  said 
Joseph  Warner  prayed  the  writ  of  his  said  late  majesty  King 
George  the  Second,  to  be  directed  to  the  then  sheriff  of  the  said 
county  o(  Hertford,  returnable  immediately,  to  cause  full  seisin 
of  the  same  two  third  parts  of  the  said  advowson  to  be  delivered 
to  him ;  which  writ  was  granted  to  him  returnable  in  the  same 

court; 
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court;  and  the  said  sheriff  afterwards  in  the  same  term  return-      1790* 
ed  that  he  delivered  seisin  thereof  to  the  said  Joseph  Warner^  as      ThIIlb 
by  the  said  last  mentioned  writ  he  was  commanded ;  as  by  the      against 
record  of  the  said  judgment  and  proceedings  in  the  said  court  ^f  Lo^doii* 
of  our  said  lord  the  now  king  of  the  bench  here  remaining,  it 
more  fully  appears:  which  said  recovery  in  form  aforesaid  had, 
was  had  to  the  use   of  the  said  Edward  Barker  the  father  and  To  the  um 
his  heirs;  by  virtue  of  which  said  recovery  the  said  Edward  ^  " 
Barker  the   father  became  and  was  seised  of  the  same   two 
third  parts  of  the  said  advowson,  in  gross,  by  itself,  as  of  fee 
and    right:    And  being  so  seised  thereof,  the   said   Edward 
Barker   the    father   afterwards,    to  wit,    on    the    1st  day  of 
October^  in  the  year  of  our  Lord  1751,  at  the  parish  aforesaid^ 
in  the  said  county  of  Heyiford,  by  a  certain  other  indenture  ConTeytnetf 
then  and  there  made   between  the  said  Edward  Barker  the  Borkerthe 
father  of  the  one  part,  arid    Windmills   Crompton^  esq.    and  fi^thcrofthe 
James  JVhitechnrch^  esq,  &c.  of  the  other  part,  (one  part  of  third  p«n# 
which  said  last  mentioned  indenture,  sealed  with  the  seal  of  the 
said  Edward  Barker  the  father,  the  said  Edward  Barker  the 
now  Defendant  brings  here  into  court,  the  date  whereof  is  the 
day   and   year  last  aforesaid)  for  and  in  consideration  of  a 
certain  sum  of  money  therein  mentioned  to  be  paid  to  him 
by  the  said  Windmills  and  James   Whitechurch^  bargained  and 
sold  the  same  two  third  parts  of  the  said  advowson  to  the  said 
Windmills  and  James  Wltitechurch  to  have  and   to  ho^d  the  totmtttti^ 
same  unto  the  said  Windmills^  and  the  said  James  Whitechurchj 
from  the  day  next  before  the   day   of  the  date  of  the  said 
last  mentioned  indenture,  for  one  year  from  thence  next  ensu- 
ing, as  by  the  said  indenture  more  fully  appears;  by  virtue 
whereof  the   said   Windmills  and  James  Whitechurch  became 
possessed  of  those  two  third  parts  of  the  said  advowson  for  that 
term ;  and  being   so  possessed  thereof,  and  the  further  rever- 
sion thereof  belonging  to  the  said  Edward  Barker  the  father 
the  said  Edward  Barker  the  father  afterwards,  to  wit,  on  the 
£d  day  of  October^  in  the  said  year  of  our  Lord  1751,  at  the 
parish  aforesaid  in  the  said  county  of  Hertford,  by  a  certain 
other  indenture  then  and  there  made  between  the  said  Edu:ard 
Barker  the  father  and   Anne  his  wife  of  the  first  part,  the 
said  James  Cook  of  the  second  part ;  and  the  said  Windmills  and 
James  Whitechurch  of  the  third  part;  (one  part  of  which  said 
last  mentioned  indenture  sealed  with  the  seal  of  the  said  Edward, 
VOL.  I.  K  K  Barker 
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of  London. 


to  the  use  of 
himself  for 
life, 

reminder 
to  trustees  to 
preserve 
contingent 
remainders. 

Remainder 
to  the  use  of 
jtnne  his 
wife  for  life. 

Remainder 
to  the  use  of 
their  child- 
ren, in  such 
manner  as 
Edward 
Barker  the 
father 
should  ap- 
point. 


Barker  the  father,  the  said  Edward  Barker  the  now  Defendant 
brings  here  into  court,  the  date  whereof  is  the  day  and  year  last 
aforesaid)  for  the  consideration  therein  mentioned,  granted  to 
*the  said  Windmills  and  James  Whitechurch^  the  same  two-third 
parts  of  the  said  advowson,  To  have  and  to  hold  the  same  unto 
the  said  Windmills  and  James  Whitechurch  and  their  heirs,  to 
the  use  of  the  said  Edivard  Barker  the  father  for  the  term  of 
his  life,  and  from  and  after  the  determination  of  that  estate,  to 
the  use  of  the  said  Windmills  and  James  Whitechurch  and  their 
heirs  during  the  life  of  the  said  Edward  Barker  the  father,  to 
support  the  contingent  remainders  thereinafter  limited,  and  to 
preserve  the  same  from  being  defeated  and  destroyed,  and  from 
and  after  the  death  of  the  said  Edward  Barker  the  father,  to 
the  use  of  the  said  Anne  Barker  fur  her  life,  and  from  and  after 
the  death  of  the  said  Anne  Barker^  to  the  use  of  all  and  every 
the  children  of  the  said  Edward  Barker  the  father  and  the  said 
Anne^  or  any  one  or  more  of  such  children,  in  such  parts,  shares 
and  proportions,  and  for  such  estate  and  estates,  and  subject  to 
such  provisoes,  conditions  and  limitations,  and  in  such  manner 
and  form  as  the  said  Edward  Barker  the  father,  by  any  writing 
or  writings  under  his  hand  and  seal  duly  executed  in  the  pre- 
sence of  two  witnesses,  or  by  his  last  will  and  testament  in 
writing  duly  executed  and  attested,  should  direct  and  appoint, 
and  for  default  of  such  direction  and  appointment,  to  certain 
uses  in  the  said  last-mentioned  indenture  mentioned,  as  by 
the  same  indenture  more  fully  appears :  By  virtue  of  which  said 
last-mentioned  indenture,  the  said  Edward  Barker  the  father 
became  seised  of  the  same  two-third  parts  of  the  said  advowson 
in  gross  by  itself  as  of  freehold  and  right  for  his  life,  the  se- 
veral remainders  and  reversions  thereof  respectively  belonging 
as  in  the  said  last-mentioned  indenture  is  for  that  purpose  li- 
mited and  declared :  And  the  said  Edward  Barker  the  father 
being  so  seised  thereof,  and  the  several  remainders  and  rever- 
sion thereof  respectively  belonging  as  aforesaid,  the  said  Ed" 
nard  Barker  the  father  afterwards,  to  wit,  on  the  20th  day  of 
June^  in  the  year  of  our  Lord  1759,  at  the  parish  aforesaid,  in 
the  county  of  Hertford,  by  a  certain  indenture  then  and  there 
made  between  the  said  Edward  Barker  the  father,  under  the 
hand  and  seal  of  the  said  Edward  Barker  the  father,  and  duly 
executed  by  the  said  Edward  Barker  the  father,  in  the  presence 
of  two  witnesses,  of  the  one  part,  and  one  Henry  Barker^  Esq. 

of 
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of  the  other  part  (one  part  of  which  said  last-mentioned  inden-      1790. 

tare  sealed  with  the  seal  of  the  said  Edward  Barker  the  father,      ~ 

the  said  Edward  Barker  the  now  Defendant  brings  here  into      agamu 
court,  the  day  whereof  is  the  day  and  year  last  aforesaid),  ♦for  ^£^j^y'. 
the  considerations  therein  mentioned,  did  direct  and  appoint  r  ♦333  i 
the  same  two-third  parts  of  the  said  advowson  from  and  after  Appoint- 
the  several  deceases  of  the  said  Edward  Barker  the  father,  and  mentlrjrEii- 
jinne  his  wife,  unto  the  said  Edward  Barker  the  now  Defendant,  the  father,  of 
and  his  heirs,  to  hold  the  same  from  and  immediately  after  the  Jf  f*****^ 
death  of  the  said  Edward  Barker  the  father  and  the  said  Annej  totheuieof 
and  the  survivor  of  them,  unto  the  said  Edward  Barker  the  now  jpJfcHiit 
Defendant  and  his  heirs,  as  by  the  same  indenture  more  fully  wof  theD©. 
appears;  by  virtue  of  which  said  last-mentioned  indenture,  the  fee. 
said  Edward  Barker  the  now  Defendant  became  seised  of  the  ByviHueof 
reversion  of  the  same  two-third  parts  of  the  said  advowson,  in  Z(miBarier 
gross  by  itself,  as  of  fee  and  right;  and  the  said  Edward  Barker  ^*  Defend- 
the  now  Defendant  being  so  seised  thereof,  the  said  Edward  the  revef^ 
Barker  the  father  afterwards,  to  wit,  on  the  1st  day  of  January^  ****"* 
in  the  year  of  our  Lord  1761,  at  the  parish  aforesaid,  in  the  Ed^pord 
said  county  of  Hertford,  died  so  seised  of  the  same  two-third  ^^^^ 
parts  of  the  said  advowson,  upon  whose  death  the  said  Anne  j^nehu 
Barker  became  seised  of  the  same  two-third  parts  of  the  said  wife  seised 
advowson,  in  gross  by  itself,  as  of  freehold  and  right  for  her 
life;  and  the  said  Anne  Barker  being  so  seised  thereof,  and  the 
said  Edward  Barker  the  now  Defendant  being  so  seised  of  the 
reversion  thereof  as  aforesaid,  afterwards  to  wit,  on  the  27th 
day  of  Januaiyy  in  the  year  of  our  Lord  1779j  by  a  certain  in- 
denture then  and  there  made  between  the  said  Anne  of  the  one  ConTeyinot 
part,  and  the  Rev.  John  Lockman,  D.D.  of  the  other  part  (one       "' 
part  of  which  said  last-mentioned  indenture,  sealed  with  the 
seal  of  the  said  Anne  Barker,  the  said  Edward  Barker  the  now 
Defendant,  brings  here  into  court,  the  date  whereof  is  the  day 
and  year  last  aforesaid),  the  said  Anne  Barker  for  a  certain  sum 
of  money  therein  mentioned  to  be  paid  to  her  by  the  said  John 
Lockman^  did  grant,  bargain  and  sell  the  same  two-third  parts 
of  the  said  advowson  unto  the  said  John  Lockman,  to  have  and 
to  hold  the  same  unto  the  said  John  Lockman,  from  the  day 
next  before  the  day  of  the  date  of  that  indenture,  for  one  year 
from  thence  next  ensuing,  as  by  the  same  indenture  more  fully 
appears ;  by  virtue  whereof  the  said  John  Lockman  became  pos- 
sessed of  the  said  two-third  parts  of  the  said  advowson  for  that 

E  E  2  term ; 
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1790.     term;  and  the  said  John  Loclcman  being  so  possessed  thereof^ 
,p^~     tlie  said  Anne  afterwards,  to  wit,  on  the  28th  day  of  January,  in 
.  against      the  year  of  ouf  Lord  1779,  at  the  parish  aforesaid  in  the  county 
ofLoNiKM^  of  Hefifordf  by  a  certain  other  indenture  then  and  there  made 
[  389  ]    '^^^'^'^c"  ^'^6  said  A7ine  of  the  first  part,  the  said  Edvoard  Barker, 
the  now  Defendant,  of  the  second  part,  and  the  said  John  Lock- 
man  of  the  third  part  (one  part  of  which  said  last-mentioned 
indenture  sealed  with  the  seal  of  the  said  Anne  Barker,  the  said 
l^arker  the    ^^'^^^^  Barker  the  now  Defendant,  brings  here  into  court  the 
■Defendant,    date  whereof  is  the  day  and  year  last  aforesaid),  for  the  consi- 
io  the  use  of  derations  therein  mentioned,  granted  the  same  two-third  parts 
^^!^^,      of  the  said  advowson  to  the  said  John  Lockman  and  his  heirs,  to 

JBttrkgr  the 

Defendant     have  and  to  hold  the  same  unto  the  said  John  Lockman  and  his 

"*  heirs,  in  trust  for  the  said  Edward  Barker  the  now  Defendant, 

and  his  heirs,  as  by  that  indenture  more  fully  appears ;  by  virtue 

whereof  the  said  Edward  Barker,  the  now  Defendant  became 

and  was  seised  of  and  in  the  said  two-third  parts  of  the  said 

advowson,  in  gross  by  itself,  as  of  fee  and  right :    And  the  said 

Edward  Barker  the  now  Defendant  being  so  seised  thereof,  the 

Death  of      said  vicarage  became  vacant  by  the  death  of  the  said  Daniel 

"^^"^       Bellamy,  as  the  said  William  Thrale,  John  Cowper  and  William 

Lawrence,  have  in  their  said  declaration  above  alleged,  which 

said  avoidance  is  the  third  avoidance  of  the  said  vicarage  after 

Thirdavoid-  the  death  of  the  said  Lucy  Killigrew  the  mother,  whereupon  it 

Se^death'^of  ^^^  ^^^  there  belonged,  and  still  belongs  to  the  said  Edward 

LucyKUU'   Barker  the  now  Defendant  to  present  a  fit  person  to  the  said 

fiother.        vicarage;  and  this  the  said  Edward  Barker  the  now  Defendant 

is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  WiU 

Ham  Thrale,  John  Cowper  and  William  Lawrence,  ought  to  have 

or  maintain  their  said  action  against  him,  together  with  his 

damages,  according  to  the  form  of  the  statutes  in  that  case  made 

and  provided,  and  a  writ  to  the  bishop,  &c." 

The  second  plea  of  Edward  Barker  the  Defendant  was  the 
same  as  the  first,  till  it  came  to  the  devise  of  Henry  KtUigrew, 
Penfe  by     which  was  thus  stated :  *^and  thereby  devised  the  said  advowson 
^f^lTtohif    ^o  ^[^^  Killigrew  his  then  wife  for  her  life,  and  from  and  after 
daughteraai  her  decease,  he  devised  the  same  to  the  heir  male  of  him  the 
common.      Said  Henry  Killigrew,  upon  the  body  of  the  said  Lucy  KUligrem 
biegotten  or  to  be  begotten,  and  to  his  heirs  and  assigns,  and  for 
want  of  such  issue,  to  all  and  every  the  daughter  and  daughters 
of  the  said  Henry  Killigrew,  upon  the  body  of  the  said  Luof  be- 
gotten 
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gotten  or  to  be  begotten,  and  to  her  or  their  heir  or  heirs  and      1790. 

assigns  for  ever,  as  tenants  in  common,  if  more  than  one,  and      ~ 

not  as  joint-tenants;  and  afterwards,  to  uit,  on  the  27th  day  of     against 
December,  in  the  year  of  our  Lord  1712,  at  the  parish  aforesaid,   J^Lwido? 
in  the  said  county  of  Hertford j  died  so  seised  of  and  in  the  said  Death  of 
advowson,  without  leaving  issue  male  of  his  body,  and  leaving  Z^*^"^^ 
the  said  Lucy  Killigrew,  and  three  daughters  of  him  the  said    r  390 1 
Henry  Killigrew,  begotten  on  the  body  of  the  same  Ijicyy  to 
wit,    Lucy  KilligreWj  Mary  and  Judith   him  surviving,   upon 
whose  death  the  said  Liicy  KiUigrem  the  mother,  by  virtue  of 
the  said  last- mentioned  devise,  became  and  was  seised  of  the 
said  advowson,  in  gross  by  itself,  as  of  freehold  and  right,  for 
the  term  of  her  life,  the  remainder  thereof  belonging  to  the  said 
Lucy  Killigrew  the  daughter,  Mary  and  JudM ;   and  the  said  'P>'«* 
Lucy  Killigrew  the  mother,  being  so  seised  of  the  said  advowson,  Lucy,  Mary 
for  the  term  of  her  life  as  aforesaid,  and  the  remainder  thereof  *"**«^«**^ 
belonging  to  the  said  Lucy^  Mary  and  Judith  the  daughters  and  ^^*^^^^ 
their  heirs,  in  form  aforesaid,  and  the  said  John  Fothergill  so  mother  seif. 
being  incumbent  of  the  said  vicarage  afterwards,  to  wit,  on  the  ^V^^ 
48th  day  oi  August,  in  the  year  of  our  Lord  1716,  at  the  parish 
aforesaid,  in  the  said  county  of  HeHford,  by  a  certain  indenture 
of  five  parts,  then  and  there  made  between  oxi^  James  Cook,  Esq. 
of  the  first  part,  the  said  Lucy  Killigrew  the  mother  of  the  se- 
cond part,  the  said  Lucy  Killigrew  the  daughter  of  the  third 
part,  Martin  Killigrew,  Esq.  and  Samuel  Diggle,  Gent  of  the 
fourth  part,  and  William  Grimston,  Esq.  and  James  Jennings,  Esq.  By  a  wtile- 
of  the  fifth  part  (one  part  of  which  said  last-mentioned  inden-   onthemar- 
ture,  sealed  with  the  several  seals  of  the  said  Lucy  the  mother,  "•g^of 

'  1-1  James  Cook 

and  Lucy  the  daughter,  the  said  Edward  Barker  the  now  De-  with  Xucy 
fendant  brings  here  into  court,  the  date  whereof  is  the  day  and  \^^    ^  ' 
year  last  aforesaid),  they  the  said  Lucy  Killigrew  the  mother  and 
Lucy  Killigrew  the  daughter,  for  and  in  consideration  of  a  mar- 
riage intended  then  shortly  to  be  had  and  solemnized  between 
the  said  James  Cook  and  the  said  Lucy  Killigrew  the  daughter, 
and  for  and  in  consideration  of  a  certain  sum  of  money  by  the 
said  William  Grimston  and  James  Jennings,  to  the  said  LucyKiU  Rcveriionof 
ligrew  the  mother  and  Lucy  Killigrew  the  daughter  in  hand  onhca^"^ 
paid,  did,  and  each  of  them  did  grant  the  one-third  part  of  the  ^o^"^** 
paid  advowson  (the  remainder  whereof  expectant  on  the  said  belonging  to 
life  estate  of  the  said  Lucy  Killigrew  the  mother  belonged  to  daughter 
the  said  Lticy  Killigrew  the  daughter  as  aforesaid),  ubto  the  Silfteel  to 

said  ^^  u*^  ^^ 
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taid  William  Grimston  and  James  Jennings,  and  their  heirs^  to 
hold  the  same  unto  the  said  William  Grimston  and  James  Jen-* 
nings^  and  their  heirs,  to  the  several  uses  hereafter  mentioned, 
that  is  to  say,  to  the  use  of  the  said  Lucy  Killigrew  the  mother 
for  life,  and  from  and  after  her  decease,  to  the  use  of  the  said 
James  Cook  for  life  without  impeachment  of  waste,  and  from 
and  after  the  decease  of  the  said  James  Cook^  to  the  use  of  the 
said  Lucy  Killigrew  the  daughter,  for  her  life,  and  immediately 
*from  and  after  the  determination  of  the  said  estates,  to  the  use 
of  the  said  William  Grimston  and  James  Jennings  and  their  heirs, 
for  and  during  the  lives  of  the  said  James  Coo^'and  Lucy  Killi^ 
grew  the  daughter,  and  the  longer  liver  of  them,  to  support  the 
contingent  remainders  therein  after  limited,  and  to  preserve  the 
same  from  being  defeated  and  destroyed;  and  from  and  after  the 
decease  of  the  survivor  of  them,  the  said  James  Cook  and  lAuy 
Killigrew  the  daughter,  to  the  use  and  behoof  of  the  sons  and 
daughters  of  the  said  James  Cook  on  the  body  of  the  said  Lucy 
Killigrew  the  daughter  lawfully  tq  be  begotten,  in  such  succes- 
sion and  for  such  estates  as  in  the  said  indenture  is  for  that  pur- 
pose limited ;  and  for  default  of  such  issue  to  the  use  and  be- 
hoof of  the  said  James  Cook  and  his  heirs,  as  by  the  said  last 
mentioned  indenture  more  fully  appears :  And  the  said  Edward 
Barker  the  now  Defendant  further  saith,  that  the  said  in- 
tended marriage  between  the  said  James  Cook  and  the  said 
Lucy  the  daughter,  afterwards  to  wit,  on  the  29th  day  of 
Attgtisl  in  the  year  of  our  Lord  1716  at  the  parish  aforesaid, 
in  the  said  county  of  Hertford,  took  effect,  and  that  by  virtue 
of  the  said  indenture  the  said  Lucy  Killigrew  the  mother  be- 
came seised  in  gross  by  itself  as  of  freehold  and  right  for  the 
term  of  her  life,  of  and  in  the  same  one  third  part  of  the  said 
advowson,  the  several  remainders  and  reversion  thereof  respec- 
tively belonging  as  in  the  said  last  mentioned  indenture  is  for 
that  purpose  limited  and  declared;  and  being  so  thereof  seised, 
and  the  several  remainders  and  reversion  thereof  respectively 
belonging  as  aforesaid,  and  the  said  Lucy  Killigrew  the  mother 
being  also  so  seised  of  the  said  other  two  third  parts  of  the  said 
advowson  as  aforesaid,  and  the  said  Mary  and  Judith  being  so 
respectively  seised  of  and  in  their  said  respective  remainders 
of  their  said  respective  third  paru  of  the  said  advowson  as 
pforesaid,  the  said  Mary  afterwards,  to  wit,  on  the  Sd  day  of 
February  in  the  year  of  our  Lord  1726,  at  the  parish  aforesaid 

in 
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in  the  said  county  of  Hertford^  took  to.husband  the  said  Ed"      1790. 
ward  Barker  the  grandfather,  whereby  the  said  Edward  Barker     Z 
the  grandfather  and  Mary  his  wife,  in  right  of  the  said  Mary^      against 
became  and  were  seised  in  gross  by  itself  as  of  fee  and  right,  of  ofLoKww 
and  in  the  said  remainder  of  the  said  Mart/,  of  and  in  the  said  Marriage 
one  third  part  which  was  the  said  Mari/s ;  and  being  so  seised  ^^I^^**?u 
thereof,  and  the  said  Luci/  the  mother  being  so  seised  of  the  daughter 
whole  of  the  said  advowson  as  aforesaid,  the  said  vicarage  after-  Barker  the 
wards  and  in  the  life-time  of  the  said  Luci/  the  mother,  to  wit,  grandfather. 
on  the  first  day  of  October  in  the  year  of  our  Lord  1728,  at  the 
parish  aforesaid,  became  vacant  by  the  death  of  the  said  John    [  392  ] 
Fothergill :   whereupon  it  then  and  there  belonged  to  the  said  Death  of 
Lucy  Killigrew  the  mother  to  present  to  the  said  vicarage  so  ^othergUL 
being  vacant;  but  one  Caleb  Lomax^  usurping  on  the  title  of  the  o(cM>Lo' 
said  Lucy  KiUi<n'ew  the  mother  to  the  said  advowson,  presented  ''^xon 

•r  1        Tk  I'll  I  •!.  I.  -^"^  **»« 

one  John  Romney  his  clerk  to  the  said  vicarage  so  being  vacant,  mother,  by 
who  on  that  presentation  was  admitted,  instituted,  and  inducted  F«entiiig 
into  the  same  in  the  time  of  his  said  late  majesty  king  George 
the  Second,  and  became  incumbent  thereof:  and  the  said  John 
Romney  so  being  such  incumbent,  and  the  said  Lttcy  KtUigrew 
the  mother  so  being  seised  of  the  said  advowson  as  aforesaid, 
the  said  Lucy  the  mother  afterwards,  to  wit,  on  the  lOihday  of 
September  in  the  year  of  our  Lord  1729,  at  the  parish  afore- 
said died  so  seised  of  the  said  advowson,  upon  whose  death  the  Death  of 
said  James  Cook  became  seised  in  gross  by  itself  as  of  freehold  nioSer.  * 
and  right  for  his  life,  of  one  third  part  of  the  said  advowson, 
and  the  said  Edward  Jiar.(-e/*  the  grandfather  and  Miflfryhis  wife, 
in  right  of  the  said  Mary^  became  and  were  seised  in  gross  by 
itself  as  of  fee  and  right  of  one  other  third  part  of  the  said  ad- 
vowson, and  the  said  Judith  Killigrew  became  seised  in  gross  by 
itself  as  of  fee  and  right  of  the  other  one  third  pan  of  the  said 
advowson ;  and  being  so  respectively  seised,  and  the  said  John 
Romney  so  being  incumbent  as  aforesaid,  the  said  vicarage  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1730,  became  vacant  by  the  resignation  of  the  said  John  Rom"  Resignation 
ney^  whereupon  it  then  and  there  belonged  to  the  said  James  °        '^' 
Cook^  Edward  Barker  the  grandfather  and  Mary  his  wife,  in 
right  of  the  said  Mary  and  Judith^  to  present  a  fit  person  to 
the  said  vicarage  being  so  vacant,  but  his  said  late  majesty  king  Usurpation 
George  the  Second,  usurping  upon  the  title  of  the  said  James  tjp^^t^ 
Cookf  Edward  Barker  the  grandfather  and  Mary  his  wife,  and  ingiiomiky. 
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Judith  Killigrewy  presented  the  said  John  Romney  to  the  said 
vicarage  so  being  vacant,  who  on  that  presentation  was  admit- 
ted, instituted,  and  inducted  into  the  same  in  the  time  of  his 
said  late  majesty  King  George  the  Second,  and  became  incum- 
bent thereof,  &c." 

The  remaining  part  of  this  plea  was  nearly  the  same  as  the 
first,  the  only  variation  arising  from  the  daughters  of  Henry 
Killigrew  being  stated  to  be  tenants  in  common. 

The  third  plea  was  also  similar  to  the  first;  it  stated  a  descent 
of  the  advowson  to  the  daughters  of  Henry  Killigrew  in  copar- 
cenary, and  also  that  on  the  resignation  oiRomney^  James  Cook, 
Edward  Barker  the  grandfather  and  Judith  Killigrew,  did  not 
agree  to  present,  &c.  but  it  concluded  with  a  traverse,  **  without 
this,  that  the  said  Caleb  Lomax  the  father,  in  the  said  declara- 
tion of  the  said  William  Thrale,  John  Cowper,  and  JViUiam 
Lawrencey  mentioned  deceased,  was  in  his  life-time  seised  of 
the  said  advowson  of  the  said  vicarage  in  manner  and  form  as 
the  said  JVilliam  Tliralej  John  Cowper,  and  William  Laicrencey 
have  in  their  said  declaration  above  alleged,  and  this  the  said 
Edward  Barker  is  ready  to  verify,  &c." 

The  fourth  plea  was  also  the  same  as  the  first  as  far  as  tbe 
resignation  of  Romney^  but  went  on  as  follows;  *^  which  said 
resignation  was  fraudulently  made  by  the  said  John  Romney 
without  any  notice  given  by  the  said  John  Romney  thereof  to  the 
said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grand- 
father and  Maty  his  wife,  and  Judith  Killigrew^  or  to  any  of 
them  in  that  behalf:  and  thereupon  his  said  late  majesty  King 
George  the  Second,  usurping  upon  the  said  James  Cook  and  Lucy 
his  wife,  Edwai^d  Barker  the  grandfather  and  Mary  his  wife, 
and  Judithy  before  they  or  any  of  them  had  notice  of  the  said 
vacancy,  presented  the  said  John  Romney  to  the  said  vicarage  so 
being  vacant,  who  on  that  presentation  and  before  the  said 
James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather 
and  Mary  his  wife,  and  Judith^  or  any  of  them  had  notice  of 
the  same  vacancy,  was  admitted,  instituted,  and  inducted  into 
the  same  in  the  time  of  his  said  late  majesty  King  George  the 
Second,  and  became  incumbent  thereof,  &c." 

It  then  went  on  like  the  first  plea,  to  the  death  of  Edward 
Barker  the  grandfather,  during  the  vacancy  occasioned  by  the 
death  of  Romney,  his  appointing  executors  of  his  will,  and 
Edward  Barker  the  father  being  seised  of  the  two  third  parts  of 

Mary 
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in  the  said  county  of  Hertford^  took  to.husband  the  said  Ed-      1790. 
vxird  Barker  the  grandfather,  whereby  the  said  Edward  Barker     r 
the  grandfather  and  Mary  his  wife,  in  right  of  tlie  said  Mary^      agmnst 
became  and  were  seised  in  gross  by  itself  as  of  fee  and  right,  of  of  Londo? 
and  in  the  said  remainder  of  the  said  Mary,  of  and  in  the  said  Marriage 
one  third  part  which  was  the  said  Mari/s ;  and  being  so  seised  3/^^^u 
thereof,  and  the  said  Liicy  the  mother  being  so  seised  of  the  daughter 
whole  of  the  said  advowson  as  aforesaid,  the  said  vicarage  after-  Barker^e 
wards  and  in  the  life-time  of  the  said  Lucy  the  mother,  to  wit,  grandfather. 
on  the  first  day  of  October  in  the  year  of  our  Lord  1728,  at  the 
parish  aforesaid,  became  vacant  by  the  death  of  the  said  John    [  392  ] 
Fothergill ;   whereupon  it  then  and  there  belonged  to  the  said  ^^^y^  ^f 
Ltticy  Killigrew  the  mother  to  present  to  the  said  vicarage  so  ^othergia. 
being  vacant;  but  one  CaZei  Lowi^x,  usurping  on  the  title  of  the  (/cMLo- 
said  Lucy  Killigrew  the  mother  to  the  said  advowson,  presented  wwxon 
one  John  Romney  his  clerk  to  the  said  vicarage  so  being  vacant,  mother,  by 
who  on  that  presentation  was  admitted,  instituted,  and  inducted  5^w«* 
into  the  same  in  the  time  of  his  said  late  majesty  king  George 
the  Second,  and  became  incumbent  thereof:  and  the  said  John 
Romney  so  being  such  incumbent,  and  the  said  Lttcy  Killigrew 
the  mother  so  being  seised  of  the  said  advowson  as  aforesaid, 
the  said  Lucy  the  mother  afterwards,  to  wit,  on  the  lOihday  of 
September  in  the  year  of  our  Lord  1 729,  at  the  parish  afore- 
said died  so  seised  of  the  said  advowson,  upon  whose  death  the  Death  of 
said  James  Cook  became  seised  in  gross  by  itself  as  of  freehold  moSer.  * 
and  right  for  his  life,  of  one  third  part  of  the  said  advowson, 
and  the  said  Edward  /iar/f^r  the  grandfather  and  Maryhx^  wife, 
in  right  of  the  said  Mary^  became  and  were  seised  in  gross  by 
Itself  as  of  fee  and  right  of  one  other  third  part  of  the  said  ad- 
vowson, and  the  said  Judith  Killigrew  became  seised  in  gross  by 
itself  as  of  fee  and  right  of  the  other  one  third  pan  of  the  said 
advowson ;  and  being  so  respectively  seised,  and  the  said  John 
Romney  so  being  incumbent  as  aforesaid,  the  said  vicarage  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1730,  became  vacant  by  the  resignation  of  the  said  John  limn-  Resignation 
nei/y  whereupon  it  then  and  there  belonged  to  the  said  James  ^     *»'*'*^' 
Cook,  Edward  Barker  the  grandfather  and  Mary  his  wife,  in 
right  of  the  said  Mary  and  Judith,  to  present  a  fit  person  to 
the  said  vicarage  being  so  vacant,  but  his  said  late  majesty  king  Usurpation 
George  the  Second,  usurping  upon  the  title  of  the  said  James  L  p^^t-' 
Cookf  Edward  Barker  the  grandfather  and  Mary  his  wife,  and  ingiiowinqr. 

•     Judith 
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1790.  the  said  Caleb  Lomax  the  grandfather,  to  present  a  fit  person  to 
^^^^  the  said  vicarage  so  being  vacant  upon  such  first  avoidance,  who 
againu  thereupon  presented  the  said  John  Romney  his  clerk  to  the  said 
df  London.  Vicarage  so  being  vacant,  who  on  that  presentation  was  admit- 
CidAi  ^^^'  instituted,  and  inducted  into  the  same  in  the  time  of  peace, 
the  gnmd-  in  the  time  of  his  late  majesty  George  the  Second,  late  king  of 
seDtedfi^  ^^^^  B^i^^i^9  and  became  incumbent  thereof;  and  the  said 
*KS^  John  Romney  so  being  such  incumbent,  and  the  said  reversion 

of  and  in  the  said  advowson  belonging  to  James  Cooky  (who  had 
intermarried  with  the  said  Lucy  the  daughter,}  and  Lucy  the 
daughter  in  right  of  the  said  Lucy  the  daughter,  Edward  Bar- 
ker the  grandfather  (who  had  intermarried  with  the  said  Mary), 
and  the  said  Mary  in  right  of  the  said  Mary  and  Judith  Killi- 
greWj  afterwards,  to  wit,  on  the  1 0th  day  of  September  in  the 
year  of  our  Lord  17^%  at  the  parish  aforesaid  in  the  county 
Death  of      aforesaid,  she  the  said  Lucy  Killigrew  the  mother  died  so  seised 
noSer.        of  the  said  advowson  for  the  term  of  her  life  as  aforesaid ;  upon 
[  395  ]    whose  death  the  said  James  Cook  and  Lucy  his  wife  in  right  of 
the  said  Lucy^  the  said  Edward  Barker  the  grandfather  and 
Maty  his  wife  in  right  of  the  said  Mary^  aad  the  said  Judith 
Killigrew  then  and  there  became  and  were  seised  of  the  said 
advowson  in  gross  by  itself,  as  of  fee  and  right  in  coparcenary; 
and  the  said  John  Romney  so  being  incumbent  as  aforesaid,  the 
said  vicarage  afterwards,  to  wit,  on  the  8th  day  of  June  in  the 
year  of  our  Lord  1730,  became  vacant  by  the  resignation  of 
Fraudulent    the  said  John  Romney^  which  said  resignation  was  fraudulently 
of  Bamney,   made  by  the  said  John  Romney  without  any  notice  given  by  the 
ticc  to  th"**"    ^'^  •^^*'*  Romney  thereof  to  the  said  James  Cook  and  Lucy  his 
coparce-        wife,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
°*^  Judith  Killigrewy  or  any,  or  either  of  them  in  that  behalf;   and 

Usurpation  thereupon  his  said  late  majesty,  usurping  upon  the  said  James 
byprairat-'  ^<^*  and  Zm^  his  wife,  Edward  Barker  the  grandfather  and 
ingBomney,  Maty  his  wife,  and  Judith,  and  before  they  or  either  of  them 
had  notice  of  the  same  vacancy  of  the  said  vicarage,  presented 
the  said  John  Romney  to  the  said  vicarage  so  being  vacant,  who 
by  wWdi  ^^  ^^^^  presentation  was  admitted,  instituted,  and  inducted  into 
fraudukmt  the  same  in  the  time  of  his  said  late  majesty  king  George  the  Se- 
oTlMni^,  cond,  and  became  incumbent  thereof:  By  reason  of  which  said 
the  copar-     fraudulent  resignation  so  made  by  the  said  John  Romney  as  afore- 

cenert  were         ,  _  ,  *^  *^ 

prevented      Said,  and  the  said  usurpation  of  his  said  late  majesty,  the  said 
fagVpT^   Jfliw^^  Cook  and  Lucyhis  wife,  Edward  Barker  the  grandfather  and 

Siary 
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Mary  his  wife,  and  Judith^  *a>ere  prevented  from  agreeing  among      1790. 

themselves  to  present  a  fit  person  to  the  said  vicarage  upon  that     Z, 

vacancy,  as  they  would  otherwise  have  done;  and  the  said  John      against 
Romney  so  being  such  incumbent  afterwards,  to  wit,  in  Michael-  ©f  Lohdoi? 
mas  Term,  in  the  5th  year  of  the  reign  of  his  late  majesty  King 
George  the  Second,  late  king  of  Great  Britain^  S^c.  in  the  court 
of  his  said  late  majesty,  before  Robert  Eyre^  Robert  Price,  Alex- 
ander  Denton,  and  John  Fofiescue,  all  and  then  his  said  majesty's 
justices,  and  other  faithful  subjects  of  his  said  late  majesty  then 
present,  a  certain^w^  uas  levied  between  the  said  Caleb  Lomax  Fmeleried 
the  grandfather,  Plaintiff,  and  the  said  James  Cook  and  Lucy  his  *>y  ^  «>- 
wife,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
Judith  KilligrrjD,  deforceants,  of  the  said  advowson,  whereof  a 
plea  of  covenant  had  been  summoned  between  them  in  the  same 
court,  namely,  that  the  said  James  Cook  and  Lucy  his  wife,  Ed- 
ward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith  Surcogm- 
Killigrew,  acknowledged  the  said  advowson  to  be  the  right  of  ^J^com« 
the  said  Caleb  Lomax  the  grandfather,  as  the  same  which  the  ^^^  4^ 
said  Caleb  Lomax  the  grandfather  had  of  the  gift  of  the  said 
James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather    [[  S96  ] 
and  Mary  his  wife,  and  Judith  Killigrew,  and  they  remitted 
and  quit  claimed  the  same  from  the  said  James  Cook  and  Lucy 
his  wife  and  their  heirs,  Edward  Barker  the  grandfather  and 
Mary  his  wife  and  their  heirs,  and  Judith  Kiliigrew  and  her 
heirs,  to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs; 
and  the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the 
grandfather  and  Mary  his  wife,  and  Judith  Kiliigrew^  grafted 
for  themselves  and  their  heirs   respectively,  that  they  would 
warrant  to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs, 
the  said  advowson  against  them  the  said  James  Cook  and  Lucy 
his  wife,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
Judith  Kiliigrew  and  their  respective  heirs  for  ever,  as  by  the 
said  fine  remaining  of  record  in  the  court  of  our  lord  the  now 
king  of  the  bench  here,  more  fully  appears:    Which  said  fine  Totheuie 
80  as  aforesaid  had  and  levied,  was  had  and  levied  to  the  use  of  j^f,^,,^  ^ 
the  said  Caleb  Lomax  the  grandfather  and  his  heirs  for  ever;  p*ndftih«r 
whereby  the  said  Caleb  Lomax  the  grandfather  became  and  was 
seised  of  and  in  the  said  advowson  in  gross  by  itself,   as  of  fee 
and  right :  And  the  said  Caleb  Lomax  the  grandfather  being  so  Hit  deith. 
seised  of  the  said  advowson  of  the  said  vicarage  as  aforesaid,  af- 
terwards died  seised  of  his  said  estate  therein,  upon  whose  death 

the 


897  CASES  IN  EASTER  TERM 

1790.     t^^  advowson  of  the  vicarage  descended  to  Caleb  Ijomax  the  fa- 

ther  of  the  said  Caleb  Lomax  the  son  in  the  said  declaration  men- 

against     tioned,  as  the  son  and  heir  of  the  said  Caleb  Lomax  the  grand- 
5lm***°^  fother;   whereby  the  said  Caleb  Lomax  the  father  was  seised  of 
the  said  advowson  as  in  gross  by  itself,  as  of  fee  and  right ;  and 
being  so  seised  thereof,  afterwards  and  after  the  death  of  the 
said  Caleb  Lomax  the  grandfather,  to  wit,  on  the  first  day  of  No- 
vember in  the  year  of  our  Lord  1 747»  the  said  vicarage  became 
Death  of      vacant  by  the  death  of  the  said  John  Romney,  whereby  it  then 
'^**'^*      and  there  belonged  to  the  said  Caleb  Lomax  the  father  to  pre- 
Caleb  Xo-     sent  a  fit  person  to  the  said  vicarage,  and  the  said  Caleb  Lomax 
^praent.  ^^^  father  accordingly  presented  the  said  Daniel  Bellamy  his 
ed  Bellamy,  clerk  to  the  Said  vicarage  so  being  vacant,  who  on  that  present- 
ation was  admitted,  instituted,  and  inducted  into  the  same  in  the 
time  of  peace  in  the  time  of  his  said  late  majesty  King  George 
the  Second,  and  became  incumbent  thereof  in  manner  and  form 
as  the  said  William  Thrale^  John  Cowper^  and  William  Lawrence 
Tnvene       have  in  their  said  declaration  above  alleged ;   Without  this^  that 
red  **iition    ^*P^^  ^^^  ^^^^  avoidance  so  made  by  the  resignation  of  the  said  John 
cSRomney,   Romney,  it  then  and  there  belonged  to  the  said  James  Cook  to 
to  Jama      Present  ^ajit  person  to  the  said  vicarage j  in  manner  and  form  as 
Cook  to  pre-  ^^^  gaid  Edward  hath  in  and  by  his  said  plea  by  him  Jirst  above 

pleaded  in  bar  in  that  behalf  alleged^  ^c 
[  *S97  ]       The  replication  to  the  second  plea  was  as  follows; — 

And  the  said  William  Thrale^  John  Cowper^  and  mUiam  Lavih 

rence^  as  to  the  said  plea  of  the  said  Edward  by  him  secondly 

above  pleaded  in  bar,  say  that  they,  by  reason  of  anything  by  the 

said  Edward  in  that  plea  above  alleged,  ought  not  to  be  barred 

from  having  and  maintaining  their  aforesaid   action    thereof 

After  the      against  him,  because  they  say  that  after  the  death  of  the  said 

HemKUii-  Henry  Killigrew  without  issue  male,  the  reversion  of  the  said 

«»*"^  advowson  expectant  upon  the  death  of  the  said  Jjicy  Killigrew 

the  mother,  descended  upon  the  said  Lucy  the  daughter,  Mary, 

and  Judith,  as  daughters  and  co-heiresses  of  the  said  Henry 

XiM^tbe      Killigrew  in  coparcenary;  and  the   said    Lticy  Killigrew  the 

mother  being  so  seised  of  the  said  advowson  in  gross  by  itself 

as  of  freehold  and  right  for  her   life,  by  virtue  of  the  said 

devise  of  the  said  Henry  Killigrew^  and  the  reversion  thereof 

belonging  to  the  said  Lucy,  Mary,  and  Judith  the  daughters 

in  coparcenary  as  above-mentioned,   she  the  said  Lucy  Killi^ 

grew  the  mother,  on  the  first  day  of  January  in  the  year  of 

our 


mother 
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our  Lord  1715,  at  the  parish  aforesaid  in  the  county  afore-     1790. 
said,  by  her  certain  writing  then  and  there  made  and  sealed     ,j,^^^^ 
with  her  seal,  for  the  considerations  therein  mentioned,  gave,      agama 
granted,  and  conveyed  to  the  said  Caleb  Lomax  the  grandfather  ofLoKDow! 
of  the  said  Caleb  Lomax  the  son  in  the  said  declaration  men-        ^  .  ^ 

granted  the 

tioned,  the  first  and  next  advowson,  donation,  nomination,  pre-  next  pre- 
sentation, and  free  disposition  ofthesaid  vicarage  of  the  church  oa^^I^ 
of  Saint  StepherCs  near  Saint  Alban*s  aforesaid,  whensoever  and  fnaxtht 
howsoever  the  same  should  first  and  next  thereafter  happen  to  be-  ^^ 
come  vacant;  by  virtue  whereof  the  said  Caleb  Lomax  the  grand- 
father was  possessed  of  the  advowson  of  the  said  vicarage  for  the 
first  and  next  avoidance  thereof;  and  the  said  Caleb  Lomax  the 
grandfatherbeing  so  possessed  thereof,  afterwards  and  during  the 
life-time  of  the  said  Luci/  Killigrew  the  mother,  to  wit,  on  the 
first  day  of  October  in  the  year  of  our  Lord  1728,  the  said  vicar- 
age became  vacant  by  the  death   of  the  said  John  Fothergill ;  Church  ti- 
which  said  avoidance  was  the  first  and  next  avoidance  of  the  said 
vicarage  after  the  said  grant ;  whereupon  it  then  and  there  be- 
longed to  the  said  Caleb  Lomax  the  grandfather  to  present  a  fit  CaUh  Lo^ 
person  to  the  vicarage  so  being  vacant;  who  thereupon  presented  ^J^dfiTther 
the  said  John  Romney  his  clerk  to  the  said  vicarage  so  beinrr  va-  presented 
cant,  who  on  that  presentation  was  admitted,  instituted,  and  in- 
ducted into  the  same  in  the  time  of  peace,  in  the  time  of  his  late    [  398  1 
majesty  King  George  the  Second,  late  king  of  Great  Britain,  and 
became  incumbent  thereof;  and  the  said  John  Somney  so  being 
such  incumbent,  afterwards,  to  wit,  on  the  10th  isy  pi  September 
in  the  year  of  our  Lord  1729,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  she  the  said  Lucy  Killigrew  the  mother  died  Death  of 
so  seised  of  the  said  advowson  for  the  term  of  her  life  as  ^^cr^* 
aforesaid,  upon  whose  death  the  said  James  Cook  (to  whom 
the  said  Lucy  the  daughter  had  before  her  intermarriage  with 
him,  granted  her  third  part  of  the  said  advowson  expectant 
npon  the   death   of  the  said  Lucy  Killigrew  the  mother  for 
the  term    of  his    natural    life,  with  other  remainders   over), 
Edward  Barker  the  grandfather  who  had  intermarried   with 
the  said  Mary  the  daughter,  and  the  said  Mary  in  right  of 
the  said  Mary,^  and  the  said  Judith  Killigrew  then  and  there 
became  and  were  seised  of    the  said  advowson  in  gross  by  Coptrve- 
itself,  that  is  to  say,  the  said  Edward  Barker  the  grandfather,  "r'l**!!^ 
and  Mary  in  right  of  the  said  Mary,  and  the  said  Judith  of  advowson. 
their  said  respective  third  parts  as  of  fee  and  right)  and  the 

said 
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said  James  Cook  as  of  freehold  and  right  of  his  third  part  for 
the  term  of  his  natural  life;  And  the  said  John  Romneyso  being 
incumbent  as  aforesaid,  the  said  vicarage  afterwards,  to  wit,  on 
the  8th  day  of  June  in  the  year  of  our  Lord  1730,  became 
vacant  by  the  resignation  of  the  said  John  Romney^  which  said 
resignation  was  fraudulently  made  by  the  said  John  JRomney 
without  any  notice  given  by  the  said  John  Romney  thereof  to 
the  said  James  Cook^  Edward  Barkerthe  grandfather  and  Mary 
his  wife,  and  Judith  KilligreWj  or  any  or  either  of  them  in  that 
behalf;  and  thereupon  his  said  late  majesty  usurping  upon  the 
said  James  Cook,  Edward  Barker  the  grandfather,  and  Mary  his 
wife,  and  Judith^  presented  the  said  John  Romney  to  the  said 
vicarage  so  being  vacant,  who  on  that  presentation  was  admitted, 
instituted,  and  inducted  into  the  same  in  the  time  of  bis  said 
late  majesty  King  George  the  Second,  and  became  incumbent 
thereof:   And  the  said  John  Romney  so  being  such  incumbent, 
afterwards,  to  wit,  in  Michaelmas  Term  in  the  5th  year  of  the 
reign  of  his  said  late  majesty  George  the  Second,  late  king  of 
Great  Britain^  SfC.  in  the  court  of  his  said  late  majesty  before 
Robert  Eyre^  Robert  Price^  Alexander  Denton^  and  Johfi  Fortescue 
Alandf  then  his  said  late  majesty's  justices,  and  other  faithful 
subjects  of  his  said  late  majesty's  then  present,  a  certain  fine  was 
levied  between  the  said  Caleb  Lomax  the  grandfather  Plaintiff 
and  the  said  James  Cooky  Edward  Barker  the  grandfather  and 
Mafy  his  wife,  and  Judith  KUligrew^  deforceants  of  the  said 
advowson,  whereof  a  plea  of  covenant  had  been  summoned  be- 
tween them  in  the  same  court,  namely,  that  the  said  James  Cookj 
Edward  Barker  the  grandfather  and  Maty  his  wife,  and  Judith 
Killigrew  acknowledged  the  said  advowson  to  be  the  right  of 
the  said  Caleb  Lomax  the  grandfather,  as  the  same  which  the 
said  Caleb  Lomax  the  grandfather  had  of  the  gift  of  the  said 
James  Cook^  Edward  Barker  the  grandfather  and  Mary  his  wife» 
and  Judith  Killigrew ;  and  they  remitted  and  quit  claimed  the 
same  from  the  said  James  Cook  and  his  heirs,  Edward  Barker 
the  grandfather  and  Mary  his  wife  and  their  heirs,  and  Judith 
Killigrew  and  her  heirs,  to  the  said  Cdleb  Lomax  the  grandfiither 
and  his  heirs ;   and  the  said  James  Cook,  Edward  Barker  the 
grandfather  and  Mary  his  wife,  and  Judith  Killigrew  granted 
for  themselves  and  their  heit-s  respectively,  that  they-would  war- 
rant to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs  the 
said  advowson,  against  them  the  said  James  Cook,  Edward  Bar- 
ker 
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ker  the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew      1790. 

and  their  respective  heirs  for  ever,  as  by  the  said  fine  remaining     

of  record  in  the  court  of  our  lord  the  now  king  of  the  bench      agamat 
here  more  fully  appears ;  which  said  fine  so  as  aforesaid  had  and  ^5  ^"**<*P 
levied,  was  had  and  levied  to  the  use  of  the  said  Caleb  Lomax  To  the  um 
the  grandfather  and  his  heirs  for  ever ;  whereby  the  said  Caleb  ^^  ^^  ^^ 
Lomax  the  grandfather  became  and  was  seised  of  and  in  the  said  grandfather 
advowson  in  gross  by  itself  as  of  fee  and  rights  And  the  said  *"  ^ 
Caleb  Lomax  the  grandfather  being  so  seised  of  the  said  advow- 
son  of  the  said  vicarage  as  aforesaid,  afterwards  died  seised  of  ^^'«  ^^^ 
his  said  estate  therein,  upon  whose  death  the  said  advowson  of  Advowion 
the  vicarage  descended  to  Caleb  Lomax  the  father  of  the  said  cMLo- 
Caleb  Lomax  the  son  in  the  said  declaration  mentioned,  as  the  T^  ^* 
son  and  heir  of  the  said  Ca/^&ZiOinax  the  grandfather;  whereby 
the  said  Caleb  Lomax  the  father  was  seised  of  the  said  advowson 
of  the  said  vicarage  as  in  gross  by  itself  as  of  fee  and  right;  And 
being  so  seisec}  thereof,  afterwards  and  after  the  death  of  the 
said  Caleb  Lomax  the  grandfather,  to  wit,  on  the  1st  day  of  No^ 
vember  in  the  year  of  our  Lord  1 747}  the  said  vicarage  became  Church  t»- 
vacant  by  the  death  of  the  said  John  Somnei/f  whereby  it  then  dnth  of 
and  there  belonged  to  the  said  Caleb  Lomax  the  father  to  pre-  -B<w»wigf. 
sent  a  fiit  person  to  the  said  vicarage,  and  the  said  Caleb  Lomax  CaUb  Lo~ 
the  father  accordingly  presented  the  said  Daniel  Bellamy  his  ^^^"^ 
clerk  to  the  said  vicarage  so  being  vacant,  who  on  that  present-  Mated  Bd-^ 
ation  was  admitted,  instituted,  and  inducted  into  the  same  in     "^* 
the  time  of  peace,  in  the  time  of  his  said  late  majesty  King    [  400  ] 
George  the  Second,  and  became  incumbent  thereof,  in  manner 
and  form  as  the  said  William  Thrale,  John  Ckmper^  and  William 
Lawrence^  have  in  their  said  declaration  above  alleged,  Without 
this,  that  the  said  Henry  Killigrew  devised  the  said  advowson 
from  and  after  the  decease  oi  Lucy  Killigrew  the  mother,  to  the  TnTerteof 
heir  male  of  him  the  said  Henry  Killigrew  upon  the  body  of  ffg,^  j^ 
the  said  Lucy  Killigrew  begotten  or  to  be  begotten,  and  to  his  ^T^  ^ 
heirs  and  assigns,  and  for  want  of  such  issue  to  all  and  every  ters  u  te- 
the  daughter  and  daughters  of  the  said  Henry  Killigrew^  upon  ^^JJ^ 
the  body  of  the  said  Lucy  begotten,  or  to  be  begotten,  and  to 
her  or  their  heirs  and  assigns  for  ever,  as  tenants  in  common  if 
more  than  one,  and  not  as  joint-tenants,  in  manner  and  form  as 
the  said  Edward  hath  in  and  by  his  said  plea  by  him  secondly 
above  pleaded  in  bar  in  that  behalf  alleged,  &c 
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Replication  to  the  third  plea  took  issue  on  the  traverse  of 
Caleb  Lomax  the  father  being  seised,  &c. 

General  demurrer  to  the  fourth  plea,  and  joinder. 

Rejoinder  to  the  first  replication  protesting  against  the  soffi* 
ciency  of  the  replication,  denied  that  there  was  any  record  of 
the  fine  supposed  to  be  levied  by  James  Cookj  Edward  Barter 
the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew  to  the 
use  of  Caleb  Lomax  the  grandfather,  &c.  and  of  this  the  said 
Edward  Barker  put  himself  upon  the  record^  Sfc. 

Rejoinder  to  the  second  replication  took  issue  on  the  traverse 
of  the  devise  of  Henry  Killigrew  to  the  heir  male  of  bis  body, 
and  for  want  of  such  issue,  to  his  daughters,  &c. 

Rejoinder  to  the  third  replication  joined  issue  on  the  traverse. 
Joinder  in  demurrer  to  the  fourth  plea. 

Surrejoinder,  special  demurrer  to  the  rejoinder  to  the  first  re- 
plication, "  For  that  the  said  William  Thrale^  John  Cowperj  and 
William  Lawrence^  in  and  by  their  said  replication  by  them 
above  pleaded  to  the  plea  of  the  said  Edward  Barker  the  now 
Defendant,  by  him  first  above  pleaded  in  bar,  traversed  a  ma* 
terial  and  issuable  point,  and  by  that  traverse  tendered  to  the  said 
Edward  Barker,  a  material  issue,  but  the  said  Edward  Barker  the 
now  Defendant  hath  not  in  and  by  his  rejoinder  by  hira  first 
above  made,  taken  issue  upon  that  traverse  i^r  joined  in  issue  with 
them  thereupon,  but  hath  passed  by  and  taken  no  notice  thereof, 
and  hath  denied  another  part  of  the  said  replication  of  the  said 
William  Thrale,  John  Cowper,  and  William  Lawrence,  and  hath 
attempted  to  put  another  point  in  issue  between  the  said  Edward 
Barker  the  now  Defendant,  and  the  said  JVilliam  Thrale,  John 
Cowper,  and  William  Lawrence ;  and  thereby  hath  attempted  to 
introduce  great  uncertainty  and  confusion,  and  unnecessary 
length  of  pleading.  And  for  that  the  said  rejoinder  concludes 
with  the  said  Edward  Barker^s  (as  to  the  matter  therein  con- 
tained) putting  himself  upon  the  record,  which  is  inconsistent 
with  the  allegation  contained  in  the  said  rejoinder,  that  there  is 
no  such  record  as  is  alleged  in  the  replication,  which  the  said 
rejoinder  purports  to  be  an  answer  to :  whereby  the  said  Edward 
Barker  offers  to  prove  the  allegation  contained  in  his  said  re- 
joinder by  a  mode  of  trials  which,  if  that  allegation  be  true,  is 
impossible :  Whereas  the  said  Edward  Barker  ougiit  to  have 
concluded  his  said  rejoinder,  by  offering  to  verify  the  negative 

allegation 
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allegation  therein  contained,  when  and  where  the  court  sbcfDld     1790. 
direct,  in  order  to  have  given  the  said   William  Thrale^  John     ^HmALi 
Cowper^  and  William  Lawrence^  an  opportunity  to  have  answered     agmntt 
thereto,  and  maintained  the  affirmative  allegation  contained  in  ^f  Lonk>i^ 
the  said  replication,  &c."     Issue  joined  on  the  rejoinder  to  the 
second  replication. 

Joinder  in  demurrer. 

This  case  was  argued  in  Hilary  Term  last,  by  Le  Blanc^ 
Serjt.,  for  the  Plaintiffs,  and  Lawrence^  Serjt.,  for  the  Defend- 
ants, and  again  in  the  present  term  by  Adaity  Serjt.,  for  the 
Plaintiffs,  and  Bond^  Seijt.,  for  the  Defendants.  The  argu- 
ments on  behalf  of  the  Plaintiffs  were  to  the  following  effect. 

In  this  case  two  points  arise;  one,  on  a  general  demurrer  to 
the  fourth  plea ;  the  other,  on  a  special  demurrer  to  the  first 
rejoinder.  The  former,  therefore,  is  a  matter  of  substance,  the 
latter  of  form.  The  substantial  objection  to  the  fourth  plea, 
(which  is  also  applicable  to  the  first,)  is,  that  it  does  not  suffi- 
ciently shew  a  disagreement  of  the  coparceners  to  present  on  tlie 
first  avoidance  of  the  vicarage  after  the  death  of  Lucy  Kiliigrem 
the  mother :  it  is  only  stated  that  they  did  not  agree,  whereas 
it  ought  to  have  been  that  they  could  not^  since  unless  they  could 
not  agree,  no  right  devolved  to  the  husband  of  the  eldest  sister. 
As  the  Defendant  deduces  his  title  from  the  two  younger  copar- 
ceners, it  is  incumbent  on  him  to  shew  precisely  in  what  man- 
ner the  vicarage  was  presentable  by  turns,  and  make  out  his 
title  against  the  eldest.  If  the  right  of  the  eldest  coparcener 
to  present,  arose  merely  from  the  non-agreementt  it  might  often 
happen,  that  she  would  be  injured  by  being  ignorant  of  her  right 
having  accrued,  and  an  usurpation  be  incurred,  by  which  her  C  ^02  ] 
turn  would  be  lost.  This  might  happen  either  where  there  was 
no  notice  given  of  the  vacancy,  or  where  the  vacancy  was  pro- 
cured by  a  secret  and  fraudulent  resignation.  But  the  law  is, 
that  the  right  of  presenting  by  turns  arises  from  an  actual  dis" 
agreement,  which  is  a  constructive  partition  of  the  advowson.  The 
fact  th^t  coparceners  did  not  present,  is  no  more  than  evidence, 
that  they  could  not.  All  the  authorities  shew,  that  the  right  of 
the  eldest  coparcener  to  present,  arises  when  she  and  the  others 
cannot  agree.  In  Co.  Litf.  166  b.  it  is  laid  down,  "  if  there  be 
«<  divers  coparceners  of  an  advowson,  and  they  cannot  agree  to 
<*  present,  the  law  doth  give  the  first  presentment  to  the  eldest." 
So  also  in  Co.  Lilt.  186.  b.  it  is  said,  "  if  two  or  more  copar- 
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1790.  **  ceners  be,  and  they  cannot  agree  to  present,  the  eldest  s^all 
"  present."  So  in  2  Inst.  356»  **  By  the  common  law,  if  an 
*^  advowson  descended  to  divers  coparceners,  if  they  cannot 
**  agree  to  present,  the  eldest  sister  shall  have  the  first  turn." 
To  the  same  point  are  Fitz.  N,B.  81.  {a)  Dyer  55.  Year  Bookj 
50  Ed.  3.  15.  Roll.  Abr.  346.  Tit.  Present,  al  Eglise.  pL  1. 
Mallory  Qiuz.  Imp.  74.  17  Vtn.  Abr.  407.  note  on  pi.  6-  Bro. 
Abr.  Present,  al  Eglise^  pi.  35  Sf  53.  On  the  same  principle,  the 
best  precedents  in  pleading  state  that  the  coparceners  cou/^/ not 
agree.  Co.  Entr.  468.  (J)  Rast.  Entr.  515.  Hern^s  Pleader^ 
601.  2  Lutw.  1 123.  And  in  a  late  case  of  Pyke  v.  Lindsey  (c), 
a  right  to  present  was  stated  to  be  in  the  eldest  of  four  copar^ 
ceners,  because  they  couXd  not  agree  among  themselves  to  pre- 
sent. It  is  also  to  be  observed,  that  great  doubts  have  been  en- 
tertained, whether  the  privilege  of  the  eldest  coparcener  to  pre- 
sent on  a  disagreement,  was  alienable.  Co.  Litt.  166.  &  note  in 
the  last  edition.  Thus  much  as  to  the  substantial  defects  of  the 
fourth  plea. 

With  respect  to  causes  of  the  special  demurrer  to  the  first  re- 
joinder, the  first  point  to  be  considered  is,  how  the  matter  of 
title  stands  on  these  pleadings.  Now,  though  it  be  a  general 
rule  that  the  PlaintifiTmust  rest  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary,  yet  here  the 
rule  seems  to  be  inverted ;  the  Defendant  not  having  traversed 
the  Plaintififs  title,  but  passing  that  by,  and  setting  up  a  title  of 
his  own,  has  put  himself  in  the  same  situation  in  which  the 
Plaintiff  would  otherwise  be  in,  viz.  he  has  taken  upon  him- 

[  403  ]  self  to  make  good  his  own  title  against  all  mankind  (d).  For 
the  principal  defect  shewn  by  the  demurrer  is,  that  the  Defend- 
ant has  passed  by  the  traverse  taken  by  the  Plaintifi^,  and  him- 
self traversed  matter  of  inducement  to  the  traverse  of  the  Plain- 
tiff. There  are  two  clear  general  rules  of  pleading,  by  which 
these  objections  must  be  decided ;  one,  that  a  traverse  cannot  be 
taken  upon  a  traverse,  the  other,  that  matter  of  inducement 
is  not  traversable.      The  latter  rule   evidently  appears   from 


(fl)  4to.  Edit. 
(6)  Ed.  1670. 

(c)  Hil.  27  Geo.  3.  C.  B. 

(d)  With  regard  to  the  second 
cause  of  the  demurrer  to  the  rejoind- 
er,  vk.  that  the  Defendant  ought  to 
have  concluded  with  a  verification, 
instead  of  putting  himself  upon  the 


record,  it  was  admitted  on  both  the 
arguments  that  the  objection  could 
not  be  maintained,  the  law  being  now 
settled  that  cither  conclusion  was 
good.  Vide  2  Wils.  113.  and  2  Term 
Hep.  B.  R.  439.  and  the  several  au- 
thorities there  cited.  (Note  to  the 
Jir$t  Edition./ 

LaUhy 
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IjOtch^  in.  Sir  William  Janes^  91.  Cro.  Car.  442.;  the  former     1790. 
from  Vaughan^  62.    Hob.  103.    Com.  Dig,  Tit.  Pleader^  (G).     ^^^ 
Some  exceptions  indeed  there  are  to  these  rules,  but  they  are      against 
to  be  taken  with  reference  to  time  and  place.    Cro,  Car.  105.  of  LokdoS 
In   all   cases  where   the   traverse  in  the  bar  takes  away  the 
time  or   place  alleged   in   the  declaration,  the  Plaintiff  may 
either  join  issue  on  that  traverse,  or  himself  traverse  the  matter 
of  inducement.     As  in  case  for  words  spoken  in  the  county  of 
A.f  the  Defendant  pleads  a  concord  for  words  in  every  other 
county,  and  traverses  the  county  of  -4.,  the  Plaintiff  may  either 
join  issue  on  the  county,  or  traverse  the  concord.    Co.  Liti* 
£82  b.     So  in  trespass  on  such  a  day,  if  the  Defendant  pleads  a 
licence  on  such  a  day,  and  traverses  all  days  before  or  since,  the 
Plaintiff  may  traverse  the  licence.     Hob.  104.     But  as  it  is  also 
laid  down  by  these  authorities,  that  unless  the  first  traverse  be 
material,  another  traverse  may  be  taken  upon  it,  it  must  be  con- 
sidered whether  the  traverse  in  this  case  taken  by  the  Plainti£f^ 
namely,  *^  that  on  the  resignation  oi  John  Romney^  it  belonged 
*•  to  James  Cook  to  present,  &c."  be  not  a  material  traverse. 
That  it  is  a  good  traverse  appears  from  The  Grocers^  Compamf 
V.  The  Archbishop  of  Canterbury ^  3  Wils*  £14.  S.  C.  2  Black. 
770.     In  that  case  the  traverse  was  ''  without  thiSf  that  it  be^ 
**  lorded  to  the  said  wardens  and  commonalty  to  present  to  the  said 
^<  church  at'  the  second  tum^  when  the  same  became  vacant  by  the 
**  death  of  the  said  Timothy  Puller,  in  manner  and  form  as  the  said 
**  William  Backhouse  AaM  abaoe  in  that  plea  alleged^  SfcJ*     The 
objection  made  to  it  on  a  special  demurrer  was,  that  it  had  not 
traversed  matter  of  fact,  but  had  attempted  to  put  in  issue  matter 
of  law  to  be  tried  by  a  jury.     But  the  court  on  solemn  argu- 
ment determined  it  to  be  a  good  traverse,  it  being  compounded 
of  matter  of  law  and  of  fact,  the  law  resulting  from  the  fact.    So   [  404  ] 
in  the  present  case,  the  traverse  that  on  the  resignation  of  fiom- 
ney  it  belonged  to  Cook  to  present,  was  a  mixed  matter  both  of 
law  and  fact,  where  the  law  was  an  inference  from  the  fact;  yet  it 
was  objected,  that  this  traverse  went  to  put  matter  of  law  in  issue. 
It  is  also  a  material  traverse,  inasmuch  as  the  title  of  the  Defend- 
ant depended  on  the  right  of  James  Cook  to  present.     On  the 
face  of  the  pleadings  the  Defendant  is  bound  to  prove  his  own 
title.  The  Plaintiff  having  stated  his  title,  the  Defendant,  instead 
of  denying  it,  sets  out  a  paramount  title  of  his  own :  if  there- 
fore the  Plaintiff  can  defeat  the  title  of  the  Defendant,  his  titles 
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1790.     as  stated  in  his  declaration  which  the  Defendant  has  not  denied, 

~  remains  unimpeached  upon  the  record.     The  traverse  then  is  a 

against      material  one,  as  it  is  a  direct  denial  of  a  circumstance,  without 

of  LoNTON^  which  the  Defendant's  title  could  not  be  supported.    His  claim 

is  derived  from  the  right  of  the  coparceners  to  present  by  turns. 

But  the  right  of  coparceners,  as  such,  is  to  present  all  together. 

It  is  only  on  their  disagreement  that  the  right  of  presenting  by 

turns  arises.     If  then  it  did  not  belong  to  Cookj  who  had  mar* 

ried  the  eldest  sister,  to  present  on  the  resignation  of  Romneyy 

in  the  first  turn,  neither  did  it  belong  to  the  Defendant  in  the 

second  or  third  turn.     By  denying  the  right  of  James  Cook  to 

present,  the  right  of  the  coparceners  to  present  in  turns  is  also 

denied,  on  which  the  title  of  the  Defendant  entirely  depends. 

But  even  supposing  it  not  to  be  a  material  traverse,  this  defect 

ought  to  have  been  pointed  out  by  a  special  demurrer. 

The  substance  of  the  arguments  on  the  part  of  the  Defend- 
ant, was  as  follows : — 

There  are  two  points  made  on  the  side  of  the  Plaintifis; 
one  arising  from  the  substance,  the  other  from  the  form  of  the 
pleadings.  With  respect  to  the  first,  it  is  contended  that  from 
the  words  "  could  not  agree"  being  used  in  many  authorities 
and  precedents,  it  is  improper  to  say  that  the  coparceners  ^^did 
not  agree."  But  there  is  no  authority  to  prove  that  an  express 
disagreement  roust  be  stated.  It  may  fairly  be  understood  from 
the  books  using  the  words  ^^  cannot"  or  ^^  could  not"  that  they 
mean  ^*do  not"  or  "  did  not".  From  whatever  cause  the  disagree- 
ment arises,  the  expression  *^ cannot" or ^^ could  not"  maybe  equal- 
ly satisfied;  whether  it  be  that  all  the  parties  do  not  know  that 
there  is  a  vacancy,  or  that  some  are  infants,  or  out  of  the  king- 
dom, or  that  the  eldest  presented  without  consulting  the  others. 
The  words  *^  cannot"  or  ^^  could  not"  therefore  do  not  necessa- 
[  405  ]  rily  imply  an  actual  disagreement.  Besides,  the  Plaintiff  claims 
under  all  the  coparceners :  his  title  therefore  does  not  depend 
on  the  question,  whether  one  turn  or  the  other  was  taken  away 
by  usurpation?  But  the  law  seem^  to  be,  that  it  belongs  to  the 
eldest  to  present  if  the  coparceners  do  not  all  agree,  and  that 
the  right  depends  more  properly  on  non-agreement  than  dis- 
agreement»  In  Bro.  Abr,  tit.  Present,  al  Eglise^pl.  19.  it  is  said 
by  /////,  Justice,  that  "  where  an  advowson  descends  to  fckir  co- 
"  parceners,  the  Jirst  presentation  of  mere  right  belongs  to  the 
"  eldest"     In  the  Doctor  and  Student^  b,  2.  c.  30.  p.  24a  it  is 
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laid  down,  that  "  a  presenting  by  turn  holdeth  always  between      1790. 
**  coparceners  of  an  advowson,  except  they  agree  to  present  to-     ThrIlk 
*'  gether,  or  that  they  agree  by  composition  to  present  in  some      ngaina 
'*  other  manner."     In  Watson's  Clergyman's  Law  (a),  45.  it  is   ©f  Lonwh^ 
stated,  that  "  if  an  advowson  doth  descend  to  four  coparceners, 
"  and  the  church  after  the  death  of  their  ancestor  doth  become 
**  void,  if  they  do  not  all  agree  in  a  presentment,  the  clerk  of  the 
**  eldest  shall  be  received,  &c."     And  after  citing  authorities  it 
goes  on  to  say,  "  or  if  they  do  agree  for  one  or  more  turns,  to 
**  present  jointly,  and  after  do  not  so  agree,  the  eldest  sister    , 
*•  shall   present,  &c."     In  like  manner  on  the  record  of  the 
former  qtiare  impedit,  in  which  the  right  of  the  same  advowson 
"was  disputed  by  the  same  family  of  LomaXy  it  was  stated  that  the 
coparcenersl  "  never  did  agree*',  which  case  was  determined  on 
solemn  consideration,  as  appears  from  the  note  of  Mr.  Justice 
JBumet{b).     As  to  the  case  cited  from  Dyer  55.  nothing  ap- 
pears to  have  been  decided  by  it;  if  the  guardian  there  men- 
tioned  were  guardian  in  chivalry,  the  presentation  in  the  names 
of  both  the  coparceners  was  right.     With  respect  to  the  au- 
thority quoted  from  Mallory^  which  is  a  comment  on  the  case 
in  Dyer  J  the  note  there  supposes  the  guardian  to  have  been  guar- 
dian in  socage ;  but  it  is  much  more  probable  that  he  was  guar- 
dian in  chivalry. 

With  respect  to  the  objections  made  by  the  Plaintiffs  on  the 
form  of  the  pleadings,  that  the  Defendant  has  passed  by  the 
traverse  tendered,  and  endeavoured  to  put  in  issue  matter  of  in- 
ducement ;  those  objections  can  only  hold,  if  that  traverse  be 
material.  But  that  it  is  immaterial  will  be  clear  from  adverting 
to  the  case  upon  the  record.  The  declaration  states,  that  Caleb 
Ijonnax  was  seised  in  fee  and  presented  Bellamy:  the  plea  shews 
the  presentation  of  Bellamy  to  have  been  by  usurpation  on  the 
executors  of  Ed/mard  Barker  the  grandfather,  and  claims  the 
present  turn  under  the  will  of  Judith  Killigrew ;  the  replication  [  406  ] 
ought  to  support  the  declaration  by  shewing  that  the  title  of 
Caleb  Lomax  was  a  good  one ;  this  was  all  that  was  necessary ; 
it  accordingly  sets  forth  a  fine  levied  by  the  coparceners  te  the 
use  of  Caleb  Lomax  in  fee ;  here  it  ought  to  have  stopped,  that 
the  Defendant  might  have  an  opportunity  to  deny  this  material 
point ;  instead  of  which,  it  goes  on  to  traverse  that  on  the  re- 
signation ofRomney,  it  belonged  to  James  Cook  to  present:  this 
(a)  Folio  ed.  1701.         (A)  Vide  post,  [412.  and  Willes,  665.  S.  C] 
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1790.     vitiates  the  replication,  inasmuch  as  it  attacks  the  Defendant's 

Z title  without  supporting  that  of  the  Plaintiff  set  forth  in  the  de^ 

ago^at  claration,  it  being  a  certain  rule  that  the  Plaintiff  roust  reco- 
ofL^icn^  ^^^  ^y  ^^^  strength  of  his  own  title,  and  not  by  the  weakness  of 
that  of  his  adversary.  The  question  is,  whether  the  Plaintifi 
have  made  out  a  good  title,  which  cannot  be,  unless  they  sup- 
port their  count  According  to  the  rule  in  Tufion  v.  TempU^ 
Vaugh.  8.  the  traverse  taken  by  the  Plaintiff  should  have  been 
of  some  fact  inconsistent  with  the  Plaintiff's  title,  and  which,  if 
found  against  the  Defendant,  would  destroy  his  title.  Now  thii 
traverse  is  not  of  a  fact  inconsistent  with  the  title  of  the  Plain- 
tiff,  for  his  title  is  derived  from  all  the  coparceners,  and  it  is  a 
matter  of  perfect  indifference  as  to  him  upon  which  of  them  the 
usurpation  was.  Nor  does  it  destroy  the  Defendant's  title,  ibr 
this  is  either  the  second  or  third  turn  since  the  usurpation,  and 
in  either  the  Defendant  is  entitled.  The  traverse  of  the  Plain- 
tiff's is  also  bad  on  another  ground ;  it  is  taken  of  a  conclu^on 
in  law ;  the  words  of  the  plea  are,  ^*  because  the  coparceners 
did  not  agree^  &c.  it  then  and  there  belonged  to  the  said  Jamet 
Cook  to  present,  &c"  This  is  traversed  in  the  replication,  which, 
being  the  traverse  of  a  legal  consequence,  is  bad.  Doctr.  PlaciL 
351.  11  Coke^  10  b.  Yelv.  199)  200.  As  to  the  conclusion  of 
the  rejoinder  to  the  record,  this  is  sufficiently  warranted  by 
PopL  101.  Carth.  517.  2  Wils.  US.  The  traverse  then  not 
being  material  to  the  Plaintiff's  title,  the  Defendant  might  well 
pass  it  by,  and  traverse  that  part  of  the  replication  which  is 
material.  Digby  v.  Fitzherberf,  Hob.  106.  If  that  which  is  the 
very  essence  of  the  Plaintiff^s  case  be  pleaded  only  as  an  in- 
ducement to  a  traverse,  and  therefore  not  to  be  denied  by  the 
Defendant,  the  Plaintiff  by  a  trick  avoids  having  the  merits  of 
his  own  title  tried,  and  yet  denies  that  of  the  Defendant.  In 
Tufion  V.  Temple^  Vaugh.  7.  it  is  laid  down  that  "  the  Plaintiff 
*^  who  is  to  recover  that  which  he  hath  not,  must  shew  a  good 
^^  title  before  he  can  recover,  or  he  shall  never  avoid  the  De- 
**  fendant's  possession  by  shewing  no  title,  or  an  insufficient, 
C  407  ]  <<  which  is  the  same  as  none.  It  can  be  neither  law  nor  com- 
<<  mon  reason  for  the  Plaintiff  to  tell  the  Defendant  you  have 
**  no  title,  and  thence  to  conclude,  therefore  I  have.  The 
^^  Plaintiff  must  recover,  if  at  all,  by  his  own  strength  Mid  not 
^  by  the  Defendant's  weakness,  as  is  well  urged  and  claimed  in 
«  Digbj/'s  and  Fiizherberfs  case  in  the  Lord  Hobari."    And  in 

the 
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the  Bishop  of  Worcester's  case,  Vaughn  58.  it  is  said,  *^  when  you      1790. 
will  recover  any  thing  from  roe,  it  is  not  enough  for  you  to     .11 
destroy  my  title,  but  you  must  prove  your  own  better  than      againtt 
"  mine;  for  it  is  not  rational  to  conclude  that  you  have  no  right  ofLoHuo^ 
^*  to  this,  and  therefore  I  have;  for  without  a  better  right,  me- 
**  lior  est  conditio  possidentis"     As  to  the  argument  that  matter 
of  inducement  is  not  traversable,  though  generally  speaking 
this  be  true,  yet  where  a  material  part  of  the  Plaintiff's  title  is 
stated  by  way  of  inducement,  there  it  may  be  traversed  by  the 
Defendant,  who  could  not  otherwise  have  an  opportunity  to 
answer  it.     In  Popk.  101.  it  is  said,  there  may  be  a  traverse 
upon  a  traverse  where  falsity  is  used  to  oust  the  Plaintiff  of  the 
benefit  which  the  law  gives  him.     So  also  in  Fortcscue  349.  and 
Str.  117.  it  is  holden,  that  wKen  the  first  traverse  is  immaterial, 
1.  e,  when  it  does  not  put  the  proper  point  in  issue,  there  may 
be  a  traverse  upon  a  traverse;  and  the  authority  of  Str.  117.  is 
particularly  applicable  to  the  present  case,  as  there  the  Defend- 
ant was  an  actor  who  was  to  recover  on  the  strength  of  his  own 
title  as  the  Plaintiff  is  here.    To  the  same  effect  also  is  Co.  Lit. 
282  b.  Cro.  Eliz.  99.  Carth.  iSS.  Hob.  106. 

It  was  replied,  that  as  to  the  authority  o(  Bro.  Abr.  tit,  Pre^ 
sent.  pL  19.  the  dictum  of  Hilly  Justice,  is  applied  to  a  different 
case  in  the  Year  Book  to  which  Broke  refers,  21  Ed.  3.  c.  SS{a). 
^With  regard  to  the  Doctor  and  Student^  the  title  of  the  chapter 
containing  the  passage  cited  must  be  attended  to;  and  the  title 
isf  *^  where  there  are  divers  patrons  of  an  advowson,  and  the 
**  church  voideth,  and  the  patrons  vary  in  their  presentments, 
•*  whether  the  Bishop  shall  have  liberty  to  present  which  of 
**  the  incumbents  that  he  will  or  not?"  The  Court  therefore 
in  construing  the  passage  adduced,  will  observe  what  the  ques- 
tion in  discussion  was  to  which  the  passage  was  applied,  and 
ivhich  obviously  related  to  a  variation  in  presenting  by  joint- 
patrons.  As  to  Watson* s  Clergyman* s  LaWy  the  authority  cited 
only  regards  the  duty  of  the  ordinary  where  there  is  a  variation 
in  the  pre3entment,  and  is  therefore  inapplicable  to  the  present  [  408  ] 
question.  As  to  the  record  of  the  former  proceedings  in  quare 
impedit  to  recover  the  same  advowson,  in  the  first  action  Crispin^ 

(d)  The  question  in  the  Year  Book  stated  to  be  by  specialty.  It  is  to  this 

is,  wnether  a  prant  by  several  copar-  that  the  observation  of  Ai/^  Justice^ 

oeners  of  their  right  in  an  advow-  refers, 
aon  to  the  eldest,  was  good,  not  being 

the 
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1790.  the  only  person  who  pleaded,  claimed  ander  theCrowix;  aodoa 
Xh^,^  the  trial  ^^^  t'tl^  w*s  found  against  him.  Afterwards  aaotfaer 
action  was  brought,  in  which  Lomax  relied  on  the  judgment  bj 
default  against  Cook  which  was  conclusive  against  bim.  There 
was  no  question  conceruing  an  usurpation  on  one  or  the  otber 
coparcener,  nor  any  averment  that  on  account  of  a  disagree- 
ment between  the  coparceners  it  belonged  to  the  eldest  to  pr^ 
sent.  As  to  the  demurrer  to  the  rejoinder,  it  is  said  that  > 
traverse  is  taken  in  the  replication  oi^  an  inference  of  Is* 
which  is  not  traversable,  and  which,  if  .the  subject  were  in- 
versable,  is  not  a  material  traverse.  It  is  therefore  coiiteiidc4 
that  the  other  party  may  pass  it  by,  and  traverse  the  matter  af 
inducement  Now  all  the  authorities  cited  with  respect  to  the 
Plaintiff's  traverse  go  only  to  shew  that  the  general  rule  is,  ibit 
the  Plaintiff  must  not  desert  his  own  title,  and  fail  upon  the 
utle  of  the  Defendant.  But  admitting  that  rule,  it  is  not  ip- 
plicable  in  the  present  cose.  For  though  the  Plaintiff'  caxaet 
desert  his  own  title  where  the  Defendant  denies  it,  yet  k  it 
clearly  otherwise  where  tlie  Dcreridunc  confesses  and  avoidi  it: 
For  there  the  Plaintiff  in  his  replication  may  traverse  thenaa!- 
ter  of  avoidance  contained  in  the  Defendant's  plea.  This  eii- 
dently  appears  from  Digbj/  v.  Fitzkerbei-t.  The  true  poiol  » 
be  considered  is,  whether  the  Defendant  rests  on  the  mslterol' 
avoidance,  if  he  does,  tlie  Plaintiff  may  traverse  it.  The  sinu- 
tion  of  the  parties  to  this  record  is  changed  by  the  method  of 
pleading;  the  Plaintiff  stands  as  it  were  in  the  place  ofik 
Defendant,  and  is  entitled  to  take  advantage  of  the  same  rob 
rf  pleading  to  which  the  Defendant  would  have  been  entitled  if 
he  had  traversed  the  Plaintiff's  title  instead  of  confessia''  awl 
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conveyed  it  to  Killigrew^  that  £i7//^et(7  devised  it  to  his  wife      1790. 
Lucy  for  her  life,  and  that  the  reversion  on  the  death  of  Killi-  ^ 

grew  descended  to  his  three  daughters  in  coparcenary.  It  then  agairut 
htates  an  avoidance  during  the  life  of  Lticy  the  widow,  and  a  ^  LovLmu 
presentation  by  Lomax  the  father  of  the  testator,  usurping  on 
jLucj/.  It  then  states  that  the  living  again  became  vacant,  after 
the  death  of  Lucy,  by  the  resignation  of  the  then  incumbent 
Homneyj  and  that  the  crown  by  usurpation  on  the  right  of  the 
eldest  coparcener  presented  again  the  same  clerk.  It  then 
states  an  avoiditnce  by  the  death  of  that  presentee,  and  another 
presentation  on  that  avoidance  by  Lomax  usurping  upon  the 
right  of  the  second  coparcener.  A  title  is  then  deduced  at  con- 
siderable length  to  the  Defendant  from  the  second  and  third 
coparcener,  concluding  with  a  claim  to  present  on  the  existing 
vacancy  in  the  third  turn. 

A  replication  is  put  in  to  this  plea,  and  that  replication  states 
a  purchase  by  Lomax  of  the  right  of  Lucy  Ktlligrew  the  widow, 
and  a  presentation  of  the  advowson  made  by  him  during  the 
life  of  Lucy,  on  an  avoidance  then  happening.  A  fine  is  then 
set  forth,  levied  by  the  three  coparceners  of  the  advowson,  and 
a  conveyance  to  Lomax  under  that  fine.  Having  stated  this 
title  in  behalf  of  the  Plaintifis  in  answer  to  the  plea,  the  repli- 
cation concludes  that  the  resignation  of  Romney  was  fraudulent 
and  without  notice,  and  traverses  that  upon  (hat  resignation  it 
belonged  to  the  eldest  coparcener  to  present.  To  this  replica- 
tion there  is  a  rejoinder  by  the  Defendant,  in  which  the  De- 
fendant traverses  the  fine ;  and  to  that  rejoinder  there  is  a  spe- 
cial demurrer  alleging  as  a  defect,  that  there  is  a  traverse  taken 
upon  a  traverse. 

In  this  part  of  the  argument  it  is  incumbent  on  the  Plaintiffs 
to  shew  that  their  replication  was  good,  and  that  the  traverse 
M^ith  which  it  concludes  was  a  material  traverse.  For  if  the 
replication  be  not  good,  and  the  traverse  material,  the  conse- 
quence will  be  that  the  plea  is  a  good  bar  to  the  title  which  the 
Plaintiffs  have  set  up  in  their  declaration.  It  is  a  certain  rule 
that  the  Plaintiff  must  recover  on  the  strength  of  his  own  title. 
That  rule  is  not  at  all  controverted ;  but  it  is  argued  on  the 
part  of  the  Plaintiffs,  that  a  defect  in  the  Defendant's  title  will 
leave  the  Plaintiffs  in  possession  of  the  title  upon  which  they 
have  declared,  unanswered ;  and  that  the  Defendant  when  he 
pleads  and  sets  forth  a  title  in  himself,  puts  himself  in  the  situa- 
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17da     tioD  of  a  Plaintiff.   Ttiis  argument  would  be  veil  founded  if  the 

-; plea  wbicb  the  Defendant  has  put  in  were  bad  on  the  face  of  il, 

agqiiut      since  in  that  case  the  first  error  in  pleading  would  be  committed 
"^U^  by  the  Defendant,  and  the  general  title  which  the  Plaintifi 
have  shewn  in  their  declaration  would  remain  unanswered.  Bnl 
in  the  case  before  us  it  is  not  so;  the  plea  is  on  the  face  of  it> 
good  plea;  there  is  no  objection  to  the  manner  in  which  tlie 
Defendant  has  pleaded  bis  title.     The  Plaintifis  therefore  most 
shew  a  more  particular  title  than  they  have  set  forth  io  the  de- 
claration, and  they  find   themselves   under   the   necessity  o! 
abandoning  the  general  title  on  which  they  declared,  and  of 
shewing  by  the  replication  a  better  title  than   that  which  i1k 
Defendant  has  stated  in  his  plea.     Accordiogly  they  do  h;  for 
admitting  the  right  of  Killigrew,  who  is  the  ancestor  under 
whom  the  Defendant  claims,  the  PlaintifFs  claim  by  virtuet^i 
fine  levied  by  all  the  coparcencra.  Tliis,  no  doubt,  is  a  full  and 
complete  aniiwer  to  the  titie  set  out  in  the  plea.      But  then  the 
FlaintilFs  instead  of  resting  on  tliat  title,  instead  of  putting  laj 
matter  in  issue  on  that  title,  inslend  of  drawing  any  condauan 
on  which  there  can  be  an  issue,  conclude  with  suggesting  thai 
the  resignation  oiRomney  was  fraudulent,  and  that  the  usur^- 
tion  for  that  turn  was  not  an  usurpation  on   the  right  of  ibe 
eldest  coparcener ;  for  that  is  distinctly  the  effect  of  the  travent 
A  great  many  cases  were  cited  to  shew  that  this    traverse  mi 
material ;  and  I  admit  that  is  the  point  to  be  proved.    Boi  li 
cannot  be  material  in  the  abstract;  it  is  mnteriitl  or  not,  ipiBii 
the  right  to  support  which  it  is  taken.     Now  the  right  in^iriel 
on  by  the  Plaintiffs  in  their  replication,  is  a  right  undertbe 
title  of  KiUigrciD  to  the  advowson  by  a  conveyance  from  li* 
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to  present  to  the  living.     But  on  the  title  deduced  in  the  prior     1790* 

part  of  the  pleadings,  it  was  manifestly  a  *  presentation  in  which      — 

two  turns  belonged  to  the  Archbishop  and  one  to  the  Grocers'  agmrut 
Company.  The  title  of  the  Plaintiffs  therefore  was  directly  ^t^? 
maintained  by  the  traverse  which  was  taken  in  the  replication:  [[  *4ll  ] 
the  Archbishop  had  not  only  two  turns,  but  the  first  turn  was 
his  confessedly  dejure ;  the  denying  then  that  the  Plaintiff  had 
the  right  to  the  second  turn,  and  the  asserting  that  they  had 
the  right  to  the  third  turn,  were  in  effect  precisely  the  same 
propositions.  By  making  good  the  point  on  which  they  took 
their  traverse,  they  must  by  necessary  consequence  affirm  and 
support  the  title  set  out  in  their  declaration.  But  in  the  present 
case  admitting  what  in  all  probability  was  true,  ibat  the  right 
was  not  in  the  coparceners,  it  would  not  tend  to  shew  that  the 
Plaintiffs  had  derived  a  right  from  Killigrew^  who  by  confession 
of  the  pleadings  was  clearly  at  one  time  in  titled  to  the  right 
which  descended  on  the  coparceners,  and  which,  unless  it  was 
passed  by  them,  would  still  remain  in  them  to  be  exercised  ac- 
cording to  the  nature  of  their  interest.  It  is  said,  however,  that 
the  Defendant  has  rejoined  informally,  that  he  ought  to  have 
demurred  to  the  replication.  Now  I  take  it,  that  wherever  a 
traverse  is  immaterial,  the  other  party  may  pass  it  by,  and  put 
in  issue  a  more  material  part.  But  it  is  not  necessary  to  con- 
sider whether  it  were  better  for  the  Defendant  to  have  de- 
murred to  the  replication,  or  to  have  rejoined  as  he  has  done; 
because  if  the  traverse  be  bad  the  replication  is  bad,  and  the 
Defendant  is  intltled  to  judgment  on  the  Plaintiff's  replication. 
I  doubt,  however,  whether  it  would  have  been  safe  for  the 
Defendant  to  have  done  that  which  would  have  permitted  the 
averment  to  stand  confessed  of  the  fine  levied  by  the  three  co- 
parceners to  the  use  of  Lomax  in  fee.  If  that  be  a  substantive 
allegation,  he  has  met  it ;  if  it  be  not,  then  the  Plaintiffs  hav- 
ing admitted  the  title  in  Killigrew  and  the  descent  from  him, 
have  shewn  nothing  to  avoid  it,  or  to  support  any  right  in 
themselves,  and  the  replication  is  no  answer  to  the  ple& 

The  fourth  plea  states  the  right  correctly  and  truly,  and  is 
also  agreeable  to  a  former  judgment  of  this  court  on  the  same 
right  of  the  same  parties.  There  is  but  one  objection  made  to 
it,  namely,  that  it  is  pleaded  that  the  coparceners  did  not  agree 
to  present,  and  therefore  that  on  the  first  avoidance  the  pre- 
sentation belonged  to  the  eldest    The  argmnent  ie  that  in  the 

language 
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1790.     language  of  many  books  and  some  pleadings,  the  right  of  pre* 
z  senting  by  turns  is  said  to  arise  when  coparceners  cannot  agree, 

agaimi  and  many  authorities  have  been  quoted  *  to  prove  this  position, 
of  LoHDoi^  I^  ^s  ^'s^  1^*^  down  in  Bro,  Tit.  Present,  al  Eglise^  19.  Fitz. 
[  *4'12  ]  Nat.  JBrev.  Qua.  Imp.  81.  Co.  Litt.  166  b.  Doctor  and  Student^ 
b.  2.  c.  SO.  and  is  clear  law,  that  the  first  presentation  in  such 
case  of  mere  right  belongs  to  the  eldest,  descends  to  her  issue, 
goes  to  her  husband  by  the  courtesy,  and  passes  by  ber  grant. 
The  expression  then  that  they  cannot  agree,  therefore  the  exer- 
cise of  the  right  must  be  by  turns,  is  generally  true.  It  is  a 
legal  presumption,  that  on  a  right  so  circumstanced  they  can- 
not agree.  The  eldest  has  it  pleno  Jure^  and  the  concurrence 
of  the  others  would  only  operate  to  their  own  prejudice.  But 
it  is  not  a  position  of  fact  that  they  cannot  agree,  nor  could 
any  issue  be  taken  upon  it.  If  they  do  not  agree,  the  eldest 
must  present  in  the  first  turn  ;  an  actual  agreement  can  alone 
prevent  it.  No  authority  has  been  cited  to  shew  it  to  be  bad 
pleading  to  state  that  they  did  not  agree;  on  the  contrary,  in 
the  case  of  this  very  advowson  the  phrase  in  the  pleadings  is 
distinctly,  that  they  '^  did  not  agree "  and  the  court  in  giving 
judgment  reason  upon  it  as  being  precisely  synonymous  with 
<^  could  not  agree."  Besides  this,  in  a  plea  in  bar,  certainty 
to  a  common  intent  is  sufficient.  On  this  ground,  therefore, 
the  fourth  plea  is  well  pleaded,  and  on  that  also  there  must  be 

Judgment  for  the  Defendant 


The  following  Case  was  cited  in  the  Argument  from  the  MSS. 

of  Mr.  Justice  Burnet. 

Barker  and  Cook  against  The  Bishop  of  London, 

LoMAX,  and  Bellamy. 

Mic.  26  Geo.  2.  C.  B. 

Inhquare     fllHIS  was  an  action  of  quare  impedit  brought  by    Edward 
brought  Barkej'  and  James  Cook,  (in  which  James  Cook  was  sum- 

■«y"«^  ^'  moned 

and  B.  te- 

nanti  in 

common  of  an  advowson,  being  assignees  of  coparceners,  who  do  not  agree  to  present,  A.  suficrs 

judgment  by  default,  and  B,  dies  pending  the  vmt.    This  judgment  is  a  bar  to  another  quare  rnqtedd 

brought  by  A.  and  C.  the  representative  of  B,  (in  which  A,  is  summoned  and  severed,)  to  recoTcr  the 

same  presentatiotit  but  is  not  a  bar  to  C.'s  right  to  recover  on  the  next  avoidance  in  his  turn  (a). 


(a)  [This  case  is  reported  in  Willes's 
Rep.  659.  and  the  point  of  it  is  thus 


stated  by  Mr.  Durnfordy  in  the  mar* 
gin :  '*  If  A.  and  B,  coparceners  in  an 

advowson^ 
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nioncd  and  severed)  against  the  Bishop  of  London^  Caleb  Lo^      1790. 
mojr^  and  Daniel  Bellamy  his  clerk.  r 

The  declaration  stated,  that  John  Ellis  was  seised  in  fee  of     against 
the  advowson  in  gross  of  the  vicarage  of  SL  Stephen^s,  near  St.  of  Lonikm? 
Alban'Sf  and  presented  one  Thomas  Perkins  his  clerk,  who  was    [  41S  ] 
thereupon  admitted,  instituted,  and  inducted;  thdX  John  Ellis 
by  his  will  of  the  30th  of  June  1680,  devised  the  advowson  to 
Rebecca  his  wife  for  life,  remainder  to  bis  second  son  Tliomas 
in  tail  male,  remainder  to  his  third  son  John  in  tail  male,  re- 
mainder to  his  fourth  son  James  in  tail  male,  remainder  to  the 
heirs  of  his  second  son  Thomas  for  ever.    John  Ellis  died.    JSf- 
becca  died  in  1682. 

Thomas  Ellis  in  Michaelmas  Term,  2  James  2.  by  bargain  and 
sale  enrolled,  conveyed  this  advowson  by  the  name  of  all  that 
capital  messuage  or  late  dissolved  hospital  of  SU  Julian^  with 
the  appurtenances,  and  the  advowson  of  the  parish  cliurch  of 
St.  Stephen^Sy  to  John  Dod  and  John  Reeve  in  fee ;  against  whom 
a  common  recovery  was  had  in  that  term,  in  which  Thomas  Ellis 
came  in  as  vouchee,  which  was  to  the  use  of  Thomas  Ellis  in  fee. 
In  Hilary  Term,  2  William  4*  Mary^  a  fine  was  levied  by  Tho^ 
mas  EUiSj  and  Mary  his  wife,  to  Henry  Killigrew,  to  the  use  of 
Henry  KiUigrem  in  fee. 

Thomas  Perkins  died  the*  1st  of  May  1693,  and  by  his  death 
the  said  church  became  vacant ;  which  church  remaining  vacant 
for  18  months.  King  William  the  Third  by  lapse  presented 
John  Fothergill  in  1695,  who  was  admitted,  instituted  and  in- 
ducted. Henry  Killigrew  by  his  will,  8th  December^  1704,  de- 
vised this  advowson  to  his  wife  Lucy  for  life,  and  died  in  Z)e- 
cember  1712,  whereby  his  vfidow  Ijucy  Killigrew  was  seised  for 
life  of  the  advowson,  with  a  remainder  in  fee  to  his  three  daugh- 
ters, Lucy,  Mary  and  Judith^  as  coparceners. 

Lucy  KilligreWf  the  mother,  by  indenture  of  the  28th  of  Ai^ 
gust  1716,  on  an  intended  marriage  of  her  daughter  Lucy  with 
James  Cook  (one  of  the  Plaintiffs  in  this  writ),  and  the  said  Lucy 
the  daughter^  conveyed  one-third  part  of  the  advowson  to 
trustees,  to  the  use  of  Lucy,  the  mother  for  her  life,  remainder 
to  the  use  of  James  Cook  for  his  life,  remainder  to  the  use  of 

advowBon,  do  not  agree  to  present  C,  (a  stranger)  implead  A.  only,  by 
on  a  vacancy,  A.  the  eldest  (or  her  Quare  impedU  on  a  vacancy,  and  re- 
assigns) may  present  to  the  first  turn,  cover,  it  is  a  bar  to  a  Quare  impedii 
and  B,  or  her  assigns  to  the  next,  brought  by  B,  against  C.  for  that 
And  if  when  A.  and  P.  do  not  agree,  turn,  though  not  for  the  next  tum.'^ 

Lucy 
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1790.     I^^  ^^  daughter  for  life,  remainder  to  trustees  for  tfaeir  lives, 

to  preserve  contingent  remainders,  remainder  to  their  first,  and 

o%axnu      every  other  son  in  tail  male,  remainder  to  their  daughters  as 
^wBisbop   tenants  in  common  in  tail,  -remainder  to  the  heirs  di  James  Cook 
in  fee. 

In  1726,  3fa;^the  daughter  married  Edward  Barker  father 
of  the  present  Plaintiff.  In  October  1728,  the  church  be- 
came vacant  by  the  death  of  John  Fotkergilly  on  which  one 
Caleb  Lomaxj  by  usurpation  on  Lucy  Killigrew  the  mother, 
[  414  3  presented  John  Romney^  who  was  admitted,  instituted  and  in- 
ducted. 

Lucy  Killigrew  the  mother  died  in  1729)  whereby  James 
Cook  became  seised  during  his  life,  of  one-third  part  of  the 
advowson,  with  remainders  over  as  aforesaid ;  Edward  Barker 
in  right  of  his  wife  became  seised  in  fee  of  one  other  third  part, 
and  Judith  Killigrew  in  her  own  right  was  seised  of  the  other 
third  part.  On  the  8th  of  June  1730,  the  church  became  vacant 
by  the  resignation  of  John  Romney^  whereupon  the  king  by 
usurpation  presented  the  said  John  Romney^  who  was  thereon 
admitted,  instituted  and  inducted. 

Judith  Killigrew^  by  her  will  of  the  10th  of  May  1731,  de- 
vised her  third  part,  among  other  things,  to  trustees  to  pay  and 
dispose  the  rent,  issues  and  profits  thereof  to  such  persons  and 
to  such  uses  as  Mary  Barker^  during  her  coverture,  should  ap- 
point, exclusive  of  her  husband ;  remainder,  after  Marj/s  de- 
cease, to  the  present  Plaintiff  in  tail  male,  with  remainders  over, 
and  afterwards,  viz.  on  the  18th  of  June  1731,  the  said  Judith 
KiUigreiD  died. 

In  May  1734,  Mary  Barker  died,  whereupon  James  Cook  be- 
came seised  for  life  of  one-third  part,  Edward  Barker  the  father 
of  one  other  third  part  for  his  life,  and  Edward  Barker  the  pre- 
sent Plaintiff  of  one  other  third  part  in  fee  tail;  and  afterwards 
the  church  became  vacant  by  the  death  of  Jo^n  Romney^  where- 
by it  belonged  to  those  three  to  present. 

During  the  vacancy,  on  the  28th  of  November  1747,  Edward 
Barker  the  father  died,  whose  third  part  thereupon  came  to  Ed- 
ward Barker  the  Plaintiff:  that  it  belonged  to  James  Cook  and 
him  to  present,  but  that  the  Bishop^  Caleb  Lomax  and  Dasud 
Bellamy^  unjustly  hindered  them,  &c 

The  Bishop  claimed  nothing  but  as  ordinary,  &c« 

The  Defendanti  Caleb  Lomax,  pleaded  four  pleas  :— 

1ft 
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Ist.  He  pleaded  a  special  title  under  a  recovery,  and  tra^     1790. 
Tersed  the  seisin  in  fee  of  John  Ellis.  _ 

Sd.  He  pleaded  the  same  title,  and  traversed  that  Thomas      agamtt 
Perkins  was  instituted  to  the  church  on  the  presentation  of  ^£^JJ^^ 
John  Ellis. 

3d.  That  in  Michaelmas  Term  in  the  twentieth  year  of  the 
reign  of  Geo,  2.  he  brought  a  qtiare  impedit  in  this  court  against 
the  Bishop  of  London^  Daniel  Crispin^  cXevk^  James  Cook^  one  of 
the  Plaintiffs  to  the  present  writ,  snd.  Edward  Barker  x}[iei^xh^r^ 
in  his  life-time;  and  in  Hilary  Term,  in  the  21  Geo.  2.  by  the 
consideration  of  the  Court,  recovered  against  the  said  James  [415] 
Cook  his  presentation  to  the  said  vicarage,  by  default  of  the  said 
James  Cook^  and  in  the  Easter  Term  following  declared  against 
the  Bishop  and  Daniel  Crispin^  and  had  a  verdict  and  judgment^ 
and  a  writ  to  the  Bishop  to  institute  a  fit  person  at  his  pre- 
sentation :  that  his  clerk,  Daniel  Bellamy^  one  of  the  now  De- 
fendants, was  admitted,  instituted  and  inducted;  it  was  then 
averred  that  James  Cook^  Edward  Barker  the  father,  and  the 
now  Plaintiff,  and  since  the  decease  of  Edward  Barker  the  fa- 
ther, James  Cook  and  the  now  Plaintiff  never  did  agree  among 
themselves  to  present  a  fit  person,  wherefore  he  prayed  judg- 
ment, &c. 

The  4th  plea  traversed  that  the  fine  between  Henry  Killigrem 
and  Thomas  Ellis  and  Mary  his  wife,  was  levied  to  the  use  of 
Henry  Killigrew  and  his  heirs,  on  which  issue  was  joined. 

The  Defendant,  Bellamy^  pleaded  the  same  pleas. 

The  Plaintiff  replied  to  the  several  pleas  of  each : 

1st.  That  John  Ellis  was  seised  in  fee,  and  on  that,  issue  was 
joined. 

€d.  That  Thomas  Perkins  was  instituted  into  the  church  at 
,   the  presentation  of  John  Ellis^  on  which  issue  was  joined. 

Sd.  To  the  third  plea  there  was  a  general  demurrer,  in  which 
the  Defendant  joined. 

This  was  argued  upon  the  demurrer,  by 

Bootle^  Serjt,  and  at  another  day  by  Prime,  Serjt.,  for  the 
I'laintifi^  who  contended  that  a  recovery  in  quare  impedit,  even 
niter  plenarty  by  it,  was  no  bar  to  the  right  of  a  stranger. 
-tCeilw.  49  a.  6  Co.  48  b.  BosweFs  case.  The  right  of  present- 
ation or  advowson  is  an  entire  thing,  and  one  coparcener,  or 
tenant  in  common,  cannot  bar  the  other.  That  it  is  an  entire 
filing,  is  holden  in  Co.  Litt.  197  b.  and  that  the  one  cannot  bar 


aI. 
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1790.     the  other  by  non-appearBnce  or  release,  is  lud  down.  ^Aiti.^ 

49.    In  case  of  a  thing  entire,  and  in  the  real^,  as  the  preseot- 

agmut  AtioD  of  a  church,  the  release  of  one  shall  be  only  a  bar  to  hii 
rfL^^  part,  but  shall  enure  to  the  benefit  of  the  other,  who  shaQ  n- 
cover  the  whole  presentation.  5  Co.  97  b.  T%e  Comtm  <f 
Northumberland's  case.  In  this  case  the  default  of  Cooi  in  iLt 
former  action  is  to  be  considered  as  a  iraud,  which  cannot  i> 
jure  the  present  Plaintiff,  who  was  no  party  to  that  suit.  If  be 
had  been  a  party  he  might  have  had  judgment,  and  a  writto 
the  Bishop  not  with  standing  Cook's  default:  for  if  serenl  it- 
fendants  be,  nnd  one  makes  dcfnnlt,  there  is  a  writ  to  the  Bishnp 
awarded  against  him ;  but  if  there  Is  judgment  for  the  otJier 
[4l6  ]  Defendant,  he  shall  have  a  writ  to  the  Bishop  against  ihePUin- 
tiflf  by  the  common  law.  2  Jnst.  12*,  125.  Jcnk.  2.  Ceni.  95{4 
Ab  to  the  averment  that  the  coparceners  or  tenants  in  coiamDn, 
did  not  agree  to  present  a  fit  person,  that  is  wholly  immateriii;  , 
for  though  after  a  partition  they  may  bring  their  separate  v^ 
tions  of  quare  tmpcdit,  each  for  their  respective  turn,  yet  befon 
partition,  even  after  a  composition  to  present  by  turns,  thn 
must  join  in  the  writ,  2  Jtnt.  365.  Keilro.  ].  But  when  Ctwtik 
summoned  and  severed  in  a  joint  writ,  Barker  sues  tor  bii  on 
presentation  alone,  and  CooJe  has  no  interest  in  the  suit  2  B££- 
Abr.  350(b).  I  Roll.  Rep.  242.  The  same  rule  holds  in  die  c« 
of  ravishment  of  ward ;  and  also  in  debt  by  two  execoKn 
Z^.  319  b. 

Draper,  Seijt.,  and  at  another  day,  Poole,  Serjt.,  for  the  IV- 
fendant)  argued,  that  though  it  was  true  that  three  coparcentfi 
in  law  make  but  one  person,  and  that  after  summons  and 
;.  one  coparcener  shall  recover  alone,  vci  the  title  is  aJwj 
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tliat  presentation,  to  Lcmidx  the  Plaintiff  in  that  suit.     If  so,      1790. 
and  the  tenants  in  common  were  assignees  of  coparceners,  who     j^^^^^ 
could  not  agree  to  present,  which  is  admitted  by  the  demurrer,      against 
whose  turn  was  it  to  present?  It  was  Cook's  turn,  as  assignee  of  of  Londo^ 
the  eldest  sister.  2  Inst  365.    Co,  Lift.  186  b.     But  supposing 
this  point  were  not  so,  and  that  they  were  barely  tenants  in 
common,  the  advowson  being  an  entire  thing,  the  presentation 
of  one  if  accepted,  serves  for  them  all ;  so  the  recovery  against 
one  bars  all  from  suing  for  that  turn.  The  recovery  against  Cook 
is  peremptory  for  that  turn  against  him,  and  all  claiming  with 
or  under  him.  Moore  81. 

If  therefore  Cook  be  a  disturber  for  that  turn,  and  peremp- 
torily so  by  his  own  default,  how  can  any  one  set  up  a  title  to 
present  to  that  turn  in  the  right  of  Cook  and  himself?  How 
will  the  judgment  be  peremptory  against  his  claim  pro  ilia  vke^  [  4  J  7  ] 
if  that  may  be  done?  It  is  said  that  the  present  Plaintiff  was 
no  party  to  the  suit  against  Cook:  but  he  was  privy  to  the  title 
of  Cook.  Lomax  had  no  reason  to  make  the  present  Plaintiff  a 
Defendant  in  that  action,  as  Cook  and  Barker  the  father  pre- 
sented and  were  disturbers.  Upon  the  whole  it  seems  clear, 
that  no  title  can  be  set  up  to  this  turn  in  Cook,  or  jointly  with 
him;  and  that  Barker  has  no  right  to  this  presentation  upon 
this  record,  since  Cook,  as  assignee  of  the  eldest  sister,  is  enti- 
tled to  this  turn,  and  might  have  brought  his  quare  impedit 
against  Barker,  the  Plaintiff,  had  he  hindered  him.  Co.  Lit,  186. 
There  is  no  ground  therefore  for  the  Plaintiff  to  recover  this 
presentation. 

The  Court  were  unanimous  in  the  following  judgment. 

If  this  had  been  the  case  of  mere  tenants  in  common,  it 
would  have  been  more  doubtful,  for  the  advowson  in  that  case 
is  one  entire  thing,  not  in  its  nature  severable  but  by  partition. 
There  if  one  releases  it  shall  enure  to  the  benefit  of  the  other. 
5  Co,  97.  So  if  two  tenants  in  common  be  sued  in  a  ^[tare  im^ 
peditj  one  makes  default,  and  the  other  appears,  if  he  hath  judg- 
ment, he  shall  have  a  writ  to  the  Bishop,  though  on  default 
the  Plaintiff  is  entitled  to  a  writ  to  the  Bishop  against  him  who 
made  default.  2  Inst.  124,  125;  So  if  two  tenants  in  common 
sue  in  quare  impedit,  one  is  nonsuited,  the  other  shall  recover. 
Co.  Litt.  197  &•  But  though  these  rules  are  laid  down  where 
two  joint-tenants,  or  tenants  in  common,  are  parties  as  Plaintiffs 
and  Defendants  to  the  same  suit,  yet  there  is  no  case  where  one 

VOL.  I.  G  G  joint- 
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1790.     joinMenant,  or  tenant  in  oommon,  b  nied  or  mes  bIodc,  ind 

r ■fter  s  recorery  against  bim,  be  it  in  chief  or  by  default,  ud 

i^niiut      a  writ  to  the  Bishop,  it  hath  been  held  that  the  other  maj  toe 
'^l^^^^  witt  him,  Bummon  and  sever  him,  and  recover  that  very  pre- 
sentation.    For  it  should  seem  that  aa  the  presentation  of  one 
.     joint-tenant  or  tenant  in  common,  will  be  a  presentation  in  ibc 
right  of  all,  so  a  recovery  by  default  against  one  joint-tenant « 
tenant  in  common,  wilt  be  a  bar  for  that  preaentation  to  sR 
2  Boll.  Abr.  Present.  S72.  pl.\et%.  S73.  p/.  Ifi.   However  tba 
die  case  may  be,  with  respect  to  mere  joint-tenanu  or  tenub 
in  common  of  an  advowson,  it  is  clear  aa  to  the  case  of  co- 
parceners ;  though  they  may  join  in  a  ^lare  impedity  yet  upoo 
their  not  agreeing  to  present,  the  law  considers  their  right  of 
presenting  as  severed  by  a  partition  to  present   by  tum^  a 
much  as  if  tliey  hud  actually  made  such  a  composition ;  tIler^ 
fore  thou^'h  tenants  in  common  must  join  in  qiiare  impedit^to- 
[418  ]    parceners   need  not{a).     5  Hen.  7,  8.  pi.  17.      If  lliey  cannot 
agree,  it  is  of  common  right  that  the  eldest  shall  present  ontk 
first  avoitlnnce;    the  second  on  the  second,  the  third  on  the 
third,  and  so  on.   2  Boll.  Abr.  346.  pi.  I .     This  privilege  gos 
to  the  issue  or  assignee  in  law,  or  in  fact,  of  coparceners,  aiuk 
as  the  grantee,  or  tenant  by  the  curtesy.    2  Roll.  Abr.  S^-^i 
and  3.  Co.  Litt.  166  b.  Moore  225.  And  if  any  of  the  coparceoen 
be  disturbed  by  the  other,  or  their  assigns,  she  may  bring  fan 
impedit  against  them.     Suppose  then  a  lapse  incurs,  whereptf- 
Eons  have  a  right  to  present  by  turns,  it  is  held  that  ooly  tlit 
right  of  the  person  who  had  then  a  right  to  present,  shall  i« 
lost   Bro.  Prcsent.pl.  ^6.  So,  if  there  arc  four  coparceners,  ll« 
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Sir  W.  Jones  45.  &  C.  where  a  recovery  without  title  by  deiaultf      1790. 
against  a  former  Bishop  of  Ely^  was  held  not  binding  on  his     barkeI 
^accessor.     In  this  case  therefore  the  recovery  against  Cook  is     agauist 
to  be  considered  as  a  gr^nt  of  his  turn,  or  a  usurpation  on  his  of  I^ovdok! 
turn  only,  and  therefore  conclusive  to  Barker^  who  has  no  right 
to  this  turn,  unless  they  had  agreed  to  present,  which  is  not 
averred,  and  not  denied  that  they  did  not  This  recovery  there- 
fore is  peremptory  for  this  turn,  but  will  be  no  bar  to  Barker 
recovering  the  presentation  at  the  next  avoidance. 

Judgment  for  the  Defendant. 


AsTHiNGTGN  and  Hardcastle  against  The  Bishop  of  satwday, 

Chester  and  Jackson,  Clerk. 

f\UABE  impedit.  The  declaration  stated,  that  the  Defendants  Where  the 
^^  were  summoned  to  answer  the  Plaintiffs  of  a  plea,  that  they  ^^ty 
permit  the  Plaintiffs  to  present  a  fit  person  to  the  perpetual  the  crown 
"^curacy  of  ihe  Church  of  Coverkam^  in  the  county  of  York  and  exception  of 
diocese  of  Chester^  &c.  That  one  Thomas  Hardcastle  was  seised  ^^chyrcha 

find  vicoT^ 

of  five  undivided  sixth  parts  of  the  impropriate  rectory  of  the  <v€f  tbertto 
parish  Church  of  Coverham^  and  one  Richard  Geldart  of  the  «^^^1^'  * 
other  undivided  sixth  part  of  the  said  rectory  in  their  demesne  cwacy  be. 

/•  /•  .  1  .    .  ^      ^      lonsinff  to 

as  ot  tee,  as  tenants  in  common,  and  not  as  jomt-tenants,  to  the  r^ory 
which  said  rectory  the  nomination  and  appointment  of  the  i«m«^^J*»« 

•^  ,    '  "^  grant,  not 

curacy  of  the  parish  Church  of  Coverham  did  belong  and  apper-  being  in- 
tain,  and  doth  yet  of  right  belong  and  appertain;  that  the  said  ^^^I,^  * 
Thomas  Hardcastle  and  Richard  Geldart  being  so  seised,  and  [  •4ig  ] 
the  curacy  being  vacant,  they  nominated  and  appointed  one 
Christopher  Lonsdale  clerk  to  the  said  curacy,  who  on  that  no- 
mination and  appointment  was  licensed  by  the  then  Bishop  of 
Chester  to  the  said  curacy  and  to  be  the  curate  thereof  in  the 
time  of  Geo.  2.:  that  in  the  twelfth  year  of  the  reign  of  Geo.  2.  a 
Jine  sur  cognizance  de  droit  come  ceo,  S^c.  was  levied  by  the  said 
Richard  Geldart  and  his  wife,  of  his  undivided  sixth  part  of  the 
said  rectory  of  Coverham,  with  the  appurtenances,  &c.  to  the 
use  of  the  said  Thomas  Hardcastle  in  fee,  who  thereupon  became 
seised  of  the  whole  rectory  in  fee:  that  December  7th,  1743,  the 
said  curacy  was  augmented  by  Queen  Anne's  Bounty:  that  2)^- 
cember  Sd,  1750,  die  said  Tho?nas  Hardcastle,  by  a  deed-poll^ 
granted  to  the  present  Plaintiffs  the  right  of  nomination  to  the 

G  G  2  said 
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1790.     said  perpetual  curacy,  when  the  same  should  first  and  next  be* 

r[  come  vacant  by  the  death  or  resignation  of  the  said  Ckrisicpker 

TON       Lonsdale:  that  December  26th,  1788,  the  said  curacy  became 

The^op  ^^^^  "^7  ^^  death  of  the  said  Christopher  Lonsdale^  and  yet  if 

of  CHnxift.  vacant,  and  by  reason  thereof  it  belongs  to  the  Plaintiffi  to 

nominate,  &c« 

Plea  by  the  bishop  as  usual,  that  he  claimed  nothing  but  the 
admission,  &c.  as  ordinary,  &c. 

Plea  by  Jackson^  the  clerk,  that  he  is  curate  on  the  presenta- 
tion, nomination  and  appointment  of  our  lord  the  present  hng 
duly  licensed,  &c.  that  Kir^  Geo.  1/was  seised  of  the  adyowson, 
right  of  presentation  or  nomination,  and  appointment  of  and  to 
the  perpetual  curacy  of  the  parish  church  of  Caverham  as  of  cne 
in  gross  by  itself  as  of  fee  and  right  in  right  of  his  crown  at 
England^  that  the  curacy  being  vacant,  be  presented^  nomi- 
nated and  appointed  one  Humphry  Dickinson  clerk  to  the  said 
curacy,  who  was  licensed  by  the  then  Bishop  of  Chester^  and 
duly  admitted  to  the  curacy  in  the  time  of  Geo.  1.:  that  Geo.  1. 
died  so  seised,  on  whose  death  the  advowson,  right  of  present- 
ation, &c«  descended  and  came  to  Geo.  2.  who  was  seised,  &c.: 
t  420  3   ^^^  the  curacy  became  vacant  by  the  death  of  Humphry  Dickin- 
son i  on  whose  death,  the  said  T^mas  Hardcasiie  and  Riekard 
Geldart  usurping  upon  the  right  of  Geo.  2.  nominated  and  ap- 
pointed the  said  Christopher  Lonsdale  to  the  said  curacy,  &€• : 
that  Geo.  2.  died  so  seised,  on  whose  death  the  advowson,  &c 
descended  and  came  to  our  lord  the  present  king  as  grandson 
and  heir  of  Geo.  2.  whereby  he  became  seised,  &c  and  being 
so  seised  the  curacy  became  vacant  by  the  death  of  Christopher 
Lonsdale^  whereupon  it  belonged  to  the  present  king  to  present, 
&C.     Without  this,  that  the  nomination  and  appointment  to 
the  curacy  of  the  parish  church  of  Coverham  aforesaid^  belong- 
ed and  appertained  to  the  said  rectory  in  manner  and  form  as 
the  said  Plaintiffs  have  above  alleged,  &c. 

Replication  in  the  common  form  to  the  plea  of  the  bishop, 
with  judgment  and  a  cesset  executio  till  the  plea  between  the 
Plaintiff  and  Jackson  the  clerk  be  determined. 

Replication  to  Jackson^s  plea  took  issue  on  the  traverse  of 
the  nomination  and  appointment  to  the  curacy  belonging  to  the 
rectory  of  Coverham^  &c. 

This  issue  came  on  to  be  tried  at  the  last  Summer  assizes, 
for  the  county  of  York,  when  a  verdict  was  found  for  the 

Plaintiffi, 
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Plaindfi,  subject  to  the  opdnion  of  the  court  on  a  case,  ivhich     1790. 
stoted,  Ai[^^ 

That  in  the  reign  of  Hen.  3.  the  rectory  of  Coverham  was       *oi* 
appropriated  to  the  abbey  of  Caoerham^  and  from  that  time  to   TheBbhop 
the  time  of  the  dissolution  of  the  abbey  the  parish  church  of  of  CHmBk. 
Coverham  was  served  eili|er  by  some  of  the  monks,  or  by  some 
person  whom  they  employed,  there  not  appearing  to  have  ever 
been  a  vicarage  endaaoed. 

Upon  the  dissolution  of  the  abbey  in  the  27th  year  of  Hen^  8^ 
the  same  with  all  its  members  and  appurtenances  came  to  the 
crown,  and  continued  in  the  crown  till  the  5th  year  of  Ed.  6, 
when  that  king  by  letters  patent  granted  the  same  to  John  Ward 
£oT  21  years  by  the  following  description  <<  Totam  rectoriam' 
'^  ecclie  (ecclesiof)  pochial  -  {paroehialis)  de  Coverham,  cum 
'^  pertin(en/iV5)  in  com(t^a^)  suo  Ebor(ac^n5t)  Abbie  {Abbatue) 
^^  de  Coverham  in  eodem  com(/^a^)  auctoritat(^)  parliament(t) 
8upress(^)  &  dissolut(^)  quondam  spectant(^m)  &  perti- 
nent(^m),  ac  omnia  domos,  edificia,  horrea,  terr(a5)  glebaSf 
^  oblacoes  {pblationes\  obvencoes  {Qbventiones)%  proficua, 
^^  commoditat(^5)  et  emolumenta  qusecunq.  eidem  rector(t^) 
^'  quoquombdo  specan(/fa)  sive  pertinen(/ta)  ;  except(i5)  ta- 
*'  mSn  8emp'(^)  nobis  heredibus  et  successoribus  nostris  om- 
*^  nind  re8ervat(i5),  omnibus  boscis  et  suboscis,  (de  in  et'  super  £  421  3 
'^  pmissis  (pramissis)  cre8cen(/i£t<5)  et  exi8ten(/fi&tK),  ac  advo* 
f^  caf  (a),  vicar{ue)  ecctie  (ecclestai)  de  Coverham  pradi€t{a)  hend 
^*  {habendum)  et  tenend.  {ienendum)^^  &c  reserving  an  annual 
rent  of  20/.  &c 

Queen  Elizabeth  by  letters  patent  in  the  14th  year  of  her 
reign,  after  reciting  the  above  grant  of  Ed.  6.  in  consideration 
€tf  MSI.  125.  granted  to  Thomas  Allen  and  Thomas  Freeman 
f^  Revecoem  {Beversionem)  et  revecoes  (reversiones)  pedict  {prue- 
dicta)  rector(kp)  ecclie  (eccksia)  pochial  (paroehialis)  de 
Coverham  cum  ptin  {pertinentiis)  ac  pedicor  (pradictonim) 
domor(f/m)  edific( tortim)  horreor(f<m)  terr(<irum)  gleb(ani9ii)} 
decim(artim)  oblac'  {oblationum)  obvenc  (pbventionum)  pfic' 
(jnvficuorum)  commoditat(tim)  et  emolument(orfim) .  quor^« 
cunq  {qtwrumcunque)  eidem  rector(f^)  quoquomodo  spectad* 
(tium)  sive  ptinent  {pertinentium\  &c.  &c."    These  letters 

(a)  It  is  obvious,  that  if  this  abbreviated  word  be  here  used  in  the  abladve 
the  advowson  of  the  vicarage  is  included  in  the  exception;  if  in  die 
^iccniMitive»  that  it  passed  by  the  grant. 
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1790.     patent  then  went  -on  to  gtont  the  whole  rectory  of  CboerlMi  to 

AwiTBoia-    -^''"  ^"'^  Freeman  with  the  several  appurtenancea  described 

10'       (but  without  mentioning  the  vicarage)  and  at  the  end  of  dwd^ 

Xfaeffilbip  scription  contained  the  following  clause.     "  Ac  omnia  tS» 

rfCsmu.  «  comtnoditates  et  emolumenta  quiecunq,  eidem  rcorie  (no 

"  toria)  quoquomodo  Epectan(^ui]  sire  pertin'(«M/ta)  aitt  tt 

"  membr(a]ptes(jnirt«)Telpcell(parcd/a)eJDsdem  rector(*ff] 

'*  hillhabita)  cognit'(a}  accept((z)  usit8t(a)  et   reputat(a)  exi^ 

"  ten(fiii)  modo  vel  nnp(er)  in  tenur(i{)  sive  occupa'coe  (on*- 

"  patione)  pe'dci  ( pradicti)  Johis  [Jokannis)    Ward,  &c.  &&* 

Then  followed   "  Nee  non   totam  illam  rc*oriam    (recU)nam\ 

"  nram  {noslram)  de  Ifordecum  omnibus  snis  p'tio  {perHnei^ 

"  in  com[itatv)  nro  {ttosiro)  Sussex**,   Sec.  with   a  particalB 

enumeration  (a)  of  the  appurtenances  belonging  to  the  reclorf  tf 

Iford,  To  have  and  to  hold  the  said  rectories  of  Coverkam  tnk 

Jford  in  as  full  and  ample  a  manner  as  any  Abbot  of  Cooeriia, 

or  the  former  owners  of  the  rectory  of  .^^ij  (naming  theffl)kid 

enjoyed  the  same. 

**  Except(is)  tamen  6emp(er)  et  eztri  presentem  toaumo- 
*'  nem  n'ram  {nostrum)  nob(is)  hered(i^)  et  siicc»s>oribiu  i/n 
'*  {noslris)  omnino  reaervatis  omnibus  csmpanis,  et  toto  ptumbo, 
"  de,  in,  et   super  preniissis  exi8lent(ifij«)   prieter    plumbm 
'  "  gutturas,  et  plumbum   in  fenestrJs  eor'dem  (eorundem)  ycf 

[  422  ]  "  m\s&{oTum)  ac  eliani  omnibus  advocRC  (advocationibus)  nBO- 
"  {iamm)  vicar(ian«7()  et  eccliar  (ecclesiarum)  premiss(u)  w 
"  eor(Mm}  alicui  spectan(/iwnj)  seu  pertin(CT(^iuffi)  [iob(u]  hertif- 
"  (ilius)  el  successoribus  nris  [noslris)  simili  modo  except[u)(l 

The  caac  Tarther  stated,  that  during  the  tJmi 
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That  between  the  years  169 1  and  1708  (the  exact  tkne  not     179(X 
appearing)  John  Turner  was  licensed  to  serve  the  curacy  of    amhuw- 
Coverham*  ton 

That  in  170athe  said  John  Turner  was  instituted  to  the  rec-  mSihop 
tory  and  vicarage  of  Caoerham^  on  the  presentation  of  Queen  «f  CiuMfii. 
Anne^  patron  'per  lapsum  temporis. 

That  in  17279   on  the  supposed  death  of  the   said  John 
T\umer^  Humphry  Dickinson  was  instituted  to  the  vicarage  of 
Coverham  on  the  presentation  of  King  George  2.  patron  pleno 
jure.  That  T\imer  afterwards  appeared  and  claimed  the  church, 
upon  which  Dickinson  gave  it  up. 

That  in  1737  while  the  said  Turner  was  in  possession  of  the 
church,  Christopher  Lonsdale  was  nominated  to  the  curacy  of 
Cofverham  by  Thomas  Hardcastle  and  Richard  Geldart  impro- 
priators. 

That  by  a  process  in  the  consistory  court  otChester^  the  said 
TicTM^  was  dispossessed,  and  that  in  1739  the  soXd.  Lonsdale 
was  licensed  to  the  curacy  of  Coverham^  which  he  enjoyed  till 
his  death  in  1789- 

On  the  part  of  the  Plaintiffs,  Lawrence^  Seijt,  argued  in  the 

following  manner.     The  question  in  this  case  is,  whether  in 

Ae  exception  of  the  advowson  of  **  all  rectories,  vicarages,  and 

*^  churches ",  contained  in  the  grant  of  Queen  Elizabeihj  the 

I    right  of  nominating  a  curate  to  the  church  of  Coverham  be  in- 

^    eluded?    The  several   nominations   and  presentations  which 

^   have  taken  place  subsequent  to  that  grant,  are  no  farther  ma^ 

^  terisd,  than  as  the  usage  may  operate  to  explain  the  grant    [  423  ] 

^  For  the  quare  impedit  is  brought  to  recover  tbe  nomination  to 

the  curacy,  and  the  plea  of  the  Defendant  Jackson  is,  that  he  is 

^  cante  on  the  nomination  of  the  king.  But  there  are  two  points 

which  seem  clearly  in  favour  of  the  Plaintiffs ;   1st,  That  under 

the  words  of  the  exception,  considered  without  relation  to  the 

usage,  no  right  was  reserved  to  the  crown  of  naming  the 

curate;  2d.  That  the  usage,  as  far  as  it  is  found,  operates 

against  the  Defendant. 

It  is  stated  that  the  appropriation  was  made  in  the  reign  of 
JHenry  3.  and  that  prior  to  the  dissolution  of  the  Abbey  of 
-^Jcfoerham  the  church  was  served  by  some  of  the  monks^  at 
'^rbich  time  there  does  not  appear  to  have  been  any  vicarage 
f^ndowed.  It  is  also  stated,  that  during  the  time  the  church 
in  the  hands  of  the  crowni  a  pension  was  paid  by  the  crown 
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1790.  to  the  curate.  Upon  this  state  of  the  esse,  it  appears  thatvhes 
AKTuiiro-  ^^^  ^e&3e  was  made  by  Ed.  6.  and  the  reversion  granted  bj 
n>H  Elix.  there  was  no  vicarage  in  existence  upon  which  the  excep- 
•Th^Kdiap  t'OQ  could  operate.  The  question  theo  comes  to  this,  whether, 
pf  CuifUB.  03  there  was  no  vicarage,  properly  speaking,  to  which  the  ex- 
ception could  be  applied,  it  did  not  mean,  and  may  not  be 
understood  to  reserve  to  the  crown  the  right  of  nominating  tbe 
person  who  was  to  perform  the  spiritual  office,  though  todi 
person  were  only  chaplain  or  ciirate.  The  great  difierence  b^ 
tween  rectories  appropriate,  and  those  which  are  not,  is  thstii 
the  latter,  the  rector  is  for  life,  in  the  former  perpetual,  Plawi 
4Q6.  2  Ball.  Abr.  341.  Where  there  is  no  -ncar&ge  endowed, 
the  appropriation  is  as  to  the  service  of  the  church,  in  the  wne 
state  as  before  the  passing  the  15  Ric.  3.  c.  6.  &  4  Hen.  4.  c.  11 
As  the  rector  cannot  himself  execute  the  duty,  he  mnst  find* 
clerk  to  perform  the  office  for  him.  Prior  to  those  statutes  Ik 
persons  employed  were  rcmovcableattlie  will  of  the  rector,Ui^ 
had  no  claim  to  any  salary  but  such  as  was  agreed  upon  wii^ 
the  rector.  Gibs.  Cod.  717-  1  Bum's  Ecc.  Law^  71.  2  B\ni 
■  Ecc.  Law,  71.  1  Olac.  Comm.  387.  Btiiib.  273.  Nor  ha  1 
citrate  now  any  interest  for  wliich  any  remedy  is  given  bji«», 
except  an  action  for  work  performed  on  a  quantum  metiuL  Ts 
such  an  ofHce  as  this,  the  terms  of  the  exception  are  in  ao  d^ 
gree  applicable.  An  advowson  is  the  right  of  presentalioo « 
collalion  to  a  church.  Co.  Lilt.  1 19  b.  Every  church  is  eiiba 
presentalivc,  collative,  donative,  or  elective.  lb,  A  quare  * 
pedit  may  be  sued  de  ecclesid,  which  always  imports  a  recion 
[  424  ]  or  parsonage.  F.  N.  B.  76.  A  curate  signifies  a  clerli  M 
instituted  to  the  cure  of  souls.     2  Bum's  Ecc.  Laio,  52. 
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ing  an  advowson  of  a  vicarage,  but  the  term  advowson  can      1790. 
neither  be  applied  to  a  curacy,  nor  by  fair  construction  be     1 
holden  to  mean  it     The  only  argument  which  can  be  used  on        tom 
the  other  side  is,  that  unless  the  words  mean  a  curacy,  they   xheB^op 
mean  nothing,  ttere  being  no  vicarage  at  Caoerham.    The  ofCHMwa. 
answer  to  this  is,  that  the  words  were  used  ex  majori  cauteldj 
and  that  the  of&cers  of  the  crown  inserted  them,  lest  there  might 
possibly  be  a  vicarage  at  Cdverham^  as  there  clearly  was  at 
Iford.     This  evidently  appears  from  the  word  rectories  being 
used  in  the  same  sentence,  and  that  they  made  the  exception  as 
of  course,  without  attending  to  the  import  of  the  words ;  for  the 
exception  extends  to  the  very  subject  of  the  grant,  namely,  the 
rectory.     In  Hob.  303.  it  is  laid  down  that  grants  are  to  be 
construed  according  to  their  plain  and  easy  sense;  in  10  Co. 
105  b.  it  is  said  that  every  exception  and  reservation  is  to  be 
strictly  construed.     In  Co.  LitL  47  a.  the  difference  is  marked 
between  an  exception,  which  is  ever  part  of  the  thing  granted^ 
and  of  a  thing  in  esse^  and  a  reservation,  which  is  always  a 
thing  not  in  esse^  but  newly  created  or  reserved  out  of  the  land 
or  thing  demised.     But  here  there  was  no  new  creation  of  a 
vicarage. 

This  rule  holds  even  in  construing  grants  made  by  the  crown, 
as  in  cases  of  patents  granted  according  to  43  Eliz.  c.  1.  which 
are  to  be  taken  most  strongly  in  favour  of  the  patentee.  The 
meaning  indeed  of  that  maxim  of  law,  which  says  that  the  grants 
of  the  crown  shall  be  strictly  construed,  is  that  they  shall  not 
exceed  the  intent  of  the  crown,  and  shall  be  expounded  most 
for  the  honor  of  the  crown.  Nor  is  it  probable  from  the  nature 
of  the  thing,  that  to  a  curacy  without  a  certain  salary  or  any 
fixed  emolument,  the  crown  should  wish  to  retain  the  right  of  [  425  ] 
appointment ;  and  in  a  case  too  where  the  person  appointed 
could  not  have  any  remedy  whatever  to  obtain  his  office.  At 
common  law  no  remedy  would  lie,  and  it  was  not  till  the  stat 
Geo.  ].  5/.  2.  c.  10.  was  passed,  which  put  augmented  curacies 
upon  a  footing  with  other  benefices,  that  a  quare  impedit  could 
have  been  brought.  Though  a  mandamus  would  go  to  compel  the 
bishop  to  license,  yet  it  could  not  oblige  the  impropriator  to 
admit  an  officer  who  held  at  will.  But  whatever  might  have 
been  the  intention  of  the  crown,  it  had  no  power  to  reserve  the 
presentation  to  the  curacy  out  of  the  grant  of  the  rectory.  The 

nomination 
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1790.     Domination  of  the  cnrate  conld  not  be  separated  from  tbe 
AmTHma-    ^^^^^^'     ^^  ^^  *•      Before  the  dissolution  of  monasteries, 
TOH        all  rectories  now  impropriate  were  in  the  hands  of  religious 
Tli?Bi*h<^  houses,  who  in   contemplation  of  law  (where  there  was  no 
of  Chuzbe.  vicarage  endowed)  were  in  every  sense  the  rectors  of  parishes, 
and   were  considered   as   themselves  discharging  the  duties. 
From  them  the  right  of  naming  a  curate  could  no  more  be  se- 
parated, than  from  a  rector  at  the  present  day.     This  could 
not  now  be  done ;  a  condition  of  that  kind  in  a  presentation 
would  be  void.     If  so,  it  could  not  have  been  good  in  the  case 
of  a  religious  house.     By  becoming  appropriator  the  house 
possessed  all  the  qualities,  and  was  liable  to  all  the  burthens  of 
parson.     It  became  responsible  to  the  bishop,  and  liable  to 
his  process  for  neglect  of  duty.     No  instance  can  be  found  of  a 
separation  while  the  religious  houses  continued.     On  the  disso- 
lution of  those  houses  the  appropriations  were  vested  in  the 
crown  or  its  grantees  to  hold  in  the  same  manner  as  the  reli- 
gious houses  held  them.     &taU  27  H.  8.  c.  28.  5.  2.  <$*  31  /?.  8. 
c.  IS.  5.  2.    No  new  character  was  created,  but  the  impropriator 
becoming  rector  stood  in  the  same  situation  as  the  monastery 
did  before :  he  was  the  only  person  to  whom  the  law  looked  for 
a  performance,  and  against  whom  it  could  proceed  for  a  neglect 
of  the  duties.     It  seems  a  necessary  consequence,  that  he  who 
is  punishable  for  neglect  of  duty,  and  on  whom  the  law  imposes 
certain  burthens,  should  have  the  sole  power  of  appointing  his 
substitute  when  he  cannot  himself  personally  discharge  the 
office. 

But  if  on  the  other  hand  it  should  be  argued,  that  when  die 
nomination  of  the  curate  is  transferred  to  another,  the  rector  is 
no  longer  answerable  for  the  discharge  of  the  duty,  or  punish- 
able if  no  curate  be  appointed ;  the  consequence  would  be,  that 
[  426  ]  there  might  be  no  means  of  compelling  the  performance  of  the 
duty.  The  person  to  whom  the  right  belonged  might  be  un- 
known, or  out  of  the  reach  of  Ecclesiastical  censures.  He 
might  have  no  bona  Ecclesiaslica  liable  to  sequestration.  Be- 
fore the  passing  the  stat.  1  Geo.  1.  5/.  2.  c.  10.  which  held 
curacies  to  be  ecclesiastical  benefices,  no  lapse  incurred  for  not 
nominating  to  a  curacy ;  nor  had  curacies  any  of  the  qualities 
necessary  to  an  inheritance.  Whatever  could  have  been  re- 
served to  the  crown  capable  of  descent,  must  have  been  either 

a  corporeal 
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a  corporeal  or  incorporeal  hereditament    But  the  right  of  ap-     1790. 
pointing  a  curate,  is  no  more  an  hereditament  than  the  right  of    amhw«- 
appointing  any  other  servant  «»r 

With  respect  to  the  usage,  the  first  presentation  made  by  the  timKA«p 
crown  was   merely  fer  lapsum  temporis  to  the  rectory:   the  of €■»■»-*. 
second  was  wrongful,  and  the  presentee  was  in  fact  removed  by 
the  persons  claiming  under  the  grant  of  Queen  Elizabeth^  so 
that  there  appears  no  act  of  the  crown  exercising  the  only  right 
which,  it  is  now  contended,  exists. 

Le  Blanc,  Serjt,  for  the  Defendant.     The  question,  as  it  is 

said  on  behalf  of  the  Plaintiffs,  arises  from  the  construction  of 

the  two  grants  of  Ed.  6.  and  Eliz.  which  must  be  construed 

together;  and  the  question  is,  whether  the  curacy  which  was 

separated  from  the  rectory  by  the  reservation  in  the  grant  of 

Eliz.  can  again  become  appurtenant?   Now  it  is  a  clear  rule  of 

law,  that  an  advowson  or  the  like  which  was  appurtenant  and 

has  been  once  severed  from  the  principal,  can  never  afterwards 

become  appurtenant,  though  it  should  come  again  into  the 

same  hands.  2  Mod.  1.  With  respect  to  the  argument,  that  the 

king's  grants  shall  be  construed  in  favour  of  the  grantee,  it  is 

contrary  to  the  general  rule  of  construction.   Plawd.  243.  Bot^ 

another  rule  is,  that  all  the  words  of  a  grant  shall,  if  possible^ 

take  effect     In  the  grant  of  Ed.  6.  the  words  of  the  exception 

cannot  be  operative,  unless  they  mean  the  curacy.    When  the 

monastery  was  dissolved,  it  came  to  the  crown,  from  which  an 

annual  stipend  was  paid  to  the  curate,  but  there  was  no  vicar^ 

age  belonging  to  it.    If  the  words  therefore  of  the  exception  in 

tbis  grant  do  not  mean  the  curacy,  they  can  have  no  efiect, 

there  being  no  vicarage  at  Caoerham.     In  the  grant  of  Eliz€^ 

beth  the  exception  is  of  all  advowsons  of  vicarages  and  churches, 

&C.  in  the  plural  number ;  this  seems  to  have  been  done  by 

design,  as  there  was  a  vicarage  at  Iford^  and  with  reference  to 

the  exception  in  the  grant  of  Ed.  6.  which  is  in  the  singular 

number,  and  could  only  be  applicable  to  the  curacy.     The    [  427  ^ 

exception  therefore  in  the  grant  of  Elizabeth^  comprehended 

the  vicarage  of  Iford,  and  all  that  it  could  mean  to  comprehend 

at  Coverhamj  namely  the  curacy.    As  to  the  argument,  that 

the  term  advowson  is  inapplicable  to  a  curacy,   it  certainly 

may  be  understood  to  mean  the  patronage  which  the  founder  of 

the  church  originally  had,  whether  it  were  a  donative^  or  the 

light  of  presentation  or  nomination*    OriginaUy  the  o£Sce  of 

vicar 
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1790.     yicar  and  curate  w^re  the  satne^  whether  called  xncaritu^  eapel' 
Aatbino.   ^'*"^>  ^^  ^y  *"y  other  appellation.     Those  persons  who  dis- 
TON       charged  the  duty  of  the  rector  were  so  described.    A  vicar  was 
Th^Buhop  o^®  w^o  performed  the  sendee  of  the  church  vice  redans  g  so 
of  Chbzib.  also  was  a  curate.    In  the  term  "  vicarages"  therefore  a  curacy 
might  well  be  included,  as  a  vicarage  and  a  curacy  were  in 
effect  the  same  office.  With  respect  to  the  argument,  that  as  a 
stipendiary  curate  was  not  instituted  to  his  office,  therefore  the 
term  advowson  could  not  be  applied  to  a  curacy,  the  same 
argument  would  go  the  length  of  proving  that  there  could  be 
no  advowson  of  a  donative,  because  to  a  donative  no  institntioB 
is  necessary.     As  to  the  authority  cited  from  Hobari  SOS.  that 
was  not  the  case  of  the  c5onstruction  of  a  grant  of  the  crown, 
but  only  whether  an  advowson  passed. by  the  words  ^^com- 
modities,   emoluments,   profits  and  advantages,"    which   the 
Court  held  it  did  not     The  same  answer  may  be  given  to.  10 
Cokef  105.  which  was  not  on  a  question  between  the  crown  and 
the  subject,  but  between  subject  and  subject.     As  to  the  43 
Eliz.  c,  I.,  that  was  passed  for  the  particular  purpose  of  the 
patentees  of  the  crown.     It  was  stated  on  the  other  side^  that 
though  the  object  of  the  crown  might  be  to  reserve  the  nomioa^ 
tion  of  the  curacy,  yet  that  it  had  no  such  power,  because  it 
was  inseparable  from  the  rectory.     But  what  is  the  issue?  If 
the  curacy  could  not  be  severed  from  the  rectory,  the  issue 
must  fail.  It  is  stated  to  have  been  appurtenant  to  the  rectory; 
if  so,  it  might  clearly  have  been  severed.     Admitting  that 
where  the  impropriator  does  not  appoint  the  curate,  he  is  not 
answerable  for  a  neglect  of  duty,  it  proves  nothing  more  than 
this,  namely,  that  if  the  appointment  be  taken  away,  responsi- 
bility is  also  taken  away.     The  case  in  Dyer  58  b.  was  merely 
between  lessor  and  lessee.     With  respect  to  the  assertion  that 
this  is  neither  a  corporeal  nor  incorporeal  hereditament,  yet  it 
is  as  much  incorporeal  as  the  advowson  of  a  vicarage,  and 
equally  capable  of  being  reserved  to  the  grantor  his  heirs  and 
successors. 
[  428  ]        As  to  the  usage,  there  is  no  evidence  of  what  was  done  from 
1561   to  1642,   a  period  of  near  eighty  years;   but  of  the 
instances  which  are  given  of  the  several  nominations,  two  were 
made  by  the  crown,  and  it  is  uncertain  by  whom  those  of  1691 
and  1758  were  made. 

Cur.  advis.  vuU. 

Lord 
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Lord  LouoHBOROUGKil    In  this  case^  it  is  stated,  tfaiit  i^r     1790l 
the  dissolution  of  religious  houses  the  abbey  of  Coverham  was    ^^.^^^ 
demised  by  Ed.  6.  to  one  Ward  for  21  years,  and  that  in  the       toh 
grant,  after  the  demise  of  the  rectory  there  is  an  exception  of  Th^mihop' 
all  woods,  underwoods,  and  a  demise  of  the  advowson  of  the  ^Cbesom. 
Ticarage  of  the  church  of  Coverham:  that  the  reversion  expect- 
ant on  that  term  for  years  was  sold  by  Queen  Elizabith  to  Allen 
and  Freeman.     The  letters  patent  of  Eliz.  are  set  forth,  which 
b^n  by  reciting  the  former  demise,  and  then  the  Queen  grants 
the  reversion  of  the  rectory  with  the  appurtenances  as  before 
q)ecified  in  the  patent  and  the  demise  for  years.     After  this, 
there  is  a  grant  of  the  whole  rectory  with  a  very  ample  descrip- 
tion and  all  general  words  of  grant,   which  concludes  with 
granting  it  to  AUen  and  Freeman  in  as  full  a  manner  as  it  was 
possessed  by  any  abbot  of  Coverham.   This  undoubtedly  grants 
expressly  more  than  was  contained  in  the  terms  of  the  demise 
to  Wardj  because  it  directly  grants  the  woods  and  underwoods 
which  were  excepted  out  of  the  demise  toward.   It  then  men- 
tions a  grant  of  the  rectory  of  Iford^  in  the  coun^  of  Sussex; 
and  at  the  close  there  is  an  exception  of  all  advowsons  of  the 
rectories,  vicarages,  and  churches  belonging  to  the  premises. 
The  case  goes  on  to  state,  that  there  was  a  vicarage  belonging 
to  the  rectory  of  Iford^  but  none  to  the  rectory  of  Coverham  / 
but  daring  the  time  the  rectory  of  Coverham  remained  in  the 
crown,  an  annual  stipend  of  SL  6s.  Sd.  was  paid  by  the  crown 
to  the  curate.     It  is  then  stated,  that  TTiomas  Dickenson  was 
admitted  to  the  curacy  in  164^  on  the  nomination  of  the 
grantees;  that  in  1691,  one  Oddie  was  licensed  by  the  diocesan 
to  serve  the  curacy;  that  afterwards  one  Turner  was  licensed 
in  the  same  manner,  and  that  the  same  Turner  in  1708,  was 
instituted  to  the  rectory  and  vicarage  of  Coverham,  on  the  pre- 
sentation of  Queen  Anne  by  lapse.     The  case  next  states,  that 
in  1727,  on  the  supposed  death  of  Thmer^  one  Dickenson  was 
instituted  to  the  vicarage  of  Coverham^    on  the  presentation 
of  King  George  1.,  pleno  jure;  that  afterwards  Turner  who 
was  not  dead,  nor  had  made  any  avoidance  of  the  living,  ap- 
peared, and  claimed  the  church,  upon  which  Dickenson  gave  it    [  429  ] 
up  ^  that  in  1 737,  one  Lonsdale  was  nominated  to  the  curacy 
by  the  impropriators,  while  Turner  was  in  possession,  who  was 
afterwards  dispossessed  by  process  in  the  consistory  court  of 

Chester; 
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1790*     Ckmieri  and  that  by  the  death  of  Lonsdale  there  is  now  an 
avoidance. 


TOM  On  thb  case,  the  question  for  the  determination  of  the  ooort 

xuf^^  ii»  what  passed  by  the  grant  of  Queen  Elizabeth^  to  the  persons 
of  CuBiB.  under  whom  the  present  parties  claim  ?  for  if  all  the  interest 
in  the  rectory  passed,  the  curacy  which  is  incident  to  the  rec- 
tory, (I  rather  call  it  incident  than  appurtenant,)  undoubtedly 
paMed  along  with  it  It  is  contended  on  the  part  of  the  Plain- 
ti£Si,  that  on  the  true  construction  of  the  grant  no  exception  can 
be  intended  of  the  curacy,  and  that  if  such  exception  had  been 
inserted  in  the  grant  it  would  have  been  void  as  repugnant  to 
the  grant  itself,  because  the  rector  of  a  rectory  impropriate 
where  there  is  no  vicarage  endowed  and  no  perpetual  curacy,  is 
obliged  by  law  to  find  a  curate  to  serve  the  church  and  give  him 
a  reasonable  allowance.  He  may  make  the  best  terms  he  can, 
but  that  it  is  the  duty  of  the  bishop  by  ecclesiastical  censures  to 
compel  the  performance  of  the  duty  for  the  sake  of  the  Church. 
That  question  would  lead  pretty  far,  but  it  is  immaterial  to 
enter  into  the  consideration  of  it,  if  on  a  thorough  view  of  the 
grant  together  with  the  facts  of  the  case  there  is  no  reason  to  say 
that  the  curacy  was  excepted.  That  to  us  appears  to  be  the  true 
construction,  and  confirmed  by  the  usage.  The  grant  of  £/r- 
zabeth  begins,  as  I  before  stated,  with  a  recital  of  the  demise  to 
Ward;  but  it  would  not  be  just  to  conclude  that  it  meant  to 
give  no  more.  It  is  manifest  that  Ward  had  not  all  which  the 
grantees  afterwards  had,  because  there  is  an  express  reservation 
in  the  demise  to  him  of  a  part  which  they  enjoyed.  He  was  to 
have  the  profits  of  the  rectory  paying  a  rent  of  9.01.  per  annum 
during  the  term;  but  the  transaction  with  AUen  and  Freeman 
M'as  for  an  absolute  sale  at  a  large  price  paid.  The  grant  does 
not  stop  short;  it  was  necessary  to  recite  the  term  because  it  was 
a  grant  in  fee,  and  the  purchaser  under  the  crown  acquired  a 
right  during  the  remainder  of  the  term  to  the  rent.  It  there- 
fore begins  with  giving  to  the  grantees  the  reversion  after  the 
term  for  years,  and  goes  on  in  explicit  and  distinct  words,  grant- 
ing this  and  all  other  commodities  and  emoluments  whatever  be- 
longing to  the  rectory,  parcel  of  the  possessions  of  the  abbot  of 
Cooerhams  it  mentions  expressly  the  woods,  underwoods,  and 
trees,  and  closes  a  very  long  recital  of  the  particulars  with  the 
H  430  ]    words  *^  in  as  ample  a  manner  and  form  as  any  abbot  of  the  ab- 

«« bey 
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«f  bey  of  Caoerham  had  possessed  and  enjoyed  the  same."    The     1790. 
general  exception  which  follows  was  to  prevent  dilapidations,    ^ethiko. 
which  were  at  that  time  very  common  to  the  destruction  of       <ow 
churches.     In  the  exception  of  the  vicarage  it  is  perfectly  clear  Th^Sibop 
that  the  nomination  to  the  curacy  is  not  in  terms  included.  o^Chiwie, 
Yet  it  is  argued,  that  in  a  grant  of  the  crown  which  is  to  be  fa- 
vourably construed,  the  court  would  extend  the  meaning  to  a 
reservadon  of  the  nomination  to  the  curacy,  if  the  words  of  the 
grant  could  justify  that  extension  to  be  made.    But  the  words 
of  this  grant  hardly  justify  such  an  extension.  If  there  had  been 
an  exception  of  the  advowson  of  a  vicarage  specifically  named 
in  the  grant  of  the  rectory  of  Caoerham^  the  argument  would 
have  had  this  ground  to  stand  upon,  namely,  that  something 
must  be  meant  to  be  excepted,  that  as  in  reality  (there  being  no 
vicarage  at  Caoerham)  the  only  nomination  which  could  be  made, 
was  to  the  curacy,  it  must  be  implied  that  the  curacy  was  meant, 
though  improperly  described  as  a  vicarage.     But  that  is  not  the 
case.      The  words    in   the  grant  are  general  and  sufficiently 
answered,  if  there  be  a  vicarage  belonging  to  either  of  the  liv- 
ings.    Now  to  one  of  the  livings,  to  Iford^  there  is  a  vicarage 
belonging.     That  fully  satisfies  the  words   of  the  exception. 
They  are  not  nugatory  words,  and  it  is  not  necessary  in  the  con- 
struction of  them  that  there  should  be  an  intention  in  the  grant 
to  make  any  exception  whatever  relative  to  the  rectory  of  G^iia*- 
ham.     Besides  this,  there  are  subsequent  words  in  the  grant 
which  I  think  go  pretty  far  to  shew  that  this  could  not  be  the 
intention.  For  there  is  a  provision  on  the  part  of  the  crown,  to 
indemnify  the  purchasers  from  all  burthens,  charges,  and  rents 
which  might  be  issuing  out  of  the  object  of  the  grant,  and  a 
particular  exemption  from  the  payment  of  a  pension  of  four 
shillings  per  annumi  payable  out  of  the  rectory  of  Iford  to  the 
vicar.     Now  the  nomination  to  that  vicarage  being  intended  to 
be  reserved  to  the  crown  in  the  general  mention  which  is  made 
of  all  burthens  issuing  out  of  the  things  granted,  the  payment  of 
this  annual  stipend  to  the  vicar  of  Iford  is  particularly  noticed. 
But  there  is  no  exemption  from  the  payment  of  any  allowance 
to  be  made  to  the  curate.     The  effect  therefore  of  the  grant 
would  be,  according  to  the  argument,  to  make  the  grantee  of  the 
rectory  subject  in  the  law  to  payment  of  the  curate  without  giving 
him  the  power  of  nomination ;  and  we  should  intend  a  reserva- 
tion severing  the  nomination  to  the  curacy  from  the  fund  out 
of  which  the  provision  for  the  curate  must  come.    This  would    [  43 1  ] 

be 
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'   1790,     be  certainly  contrary  to  good  policy  and  productive  of  mis- 

chief,  by  making  it  questionable  who  was  to  maintain  the  co- 

Tox       rate,  and  leaving  the  ecclesiastical  court  destitute  of  means  to 

rj;^^^^^     compel  such  maintenance  by  sequestering  the  profits  of  the  living. 

of  Chiruu  The  curate  also  would  be  left  without  having  any  resort  to  the 
person  by  whom  he  was  nominated,  for  a  provision  for  his  sab- 
.sistence.    It  is  too  much  therefore  to  contend,  as  the  Defendant 
does  in  this  case,  without  special  words,  that  a  reservadon  should 
be  made  by  intendment  out  of  the  general  words  of  the  grant 
when'  there  is  no  part  of  the  subject-matter,  nor  any  thing  in  the 
nature  of  the  case,  which  would  tend  to  induce  such  an  intend- 
ment, and  when  reason  and  policy  are  against  it  If  this  intend- 
ment were  to  hold,  then  the  question  would  arise  which  my  Bro- 
ther Lanorence  argued  with  a  great  deal  of  force,  but  which  it  is 
not  necessary  now  to  enter  into,  whether  such  a  reservation  could 
be  made  ?    The  usage,  it  is  said,  stands  very  loosely  on  behalf 
of  the  impropriators.     But  it  is  certainly  in  their  favour.     The 
first  nomination  of  which  there  is  an  account,  was  made  by  the 
impropriators.     How  the  next  person  was  appointed  does  not 
appear.  The  nomination  of  Turner  which  followed,  which  is  the 
first  exercise  of  the  right  of  the  crown,  is  stated  to  have  been  by 
lapse,  from  which  it  is  to  be  presumed  that  the  crown  had  no 
original  right  to  nominate.  The  next  presentation  of  Dickinson 
in  1 727  is  still  less  in  fiivour  of  the  right  of  the  crown,  because 
it  was  clearly  made  on  complete  misinformation.     There  was 
no  vacancy,  no  avoidance,  and  Turner  had  still  the  title  to  the 
living.     It  must  have  been  made  on  a  supposition  either  that  he 
was  dead,  or  that  there  was  an  avoidance  by  some  other  means. 
It  was  a  presentation  granted  by  the  crown  in  a  case  which 
neither  intitled  the  crown  nor  any  one  else.     Turner  appeared, 
and  Dickenson  gave  up  the  church  to  him,  and  he  resumed  the 
possession.    While  Turner  was  so  in  possession,  the  impropria- 
tors nominated  Lonsdale^  and  on  a  suit  in  the  Consistory  Court, 
the  Bishop  of  Chester  afiirmed  their  right  to  nominate,  and  Tur- 
ner was  in  consequence  dispossessed,  which  would  not  have  been 
if  the  right  had  been  in  the  crown.     All  therefore  that  we  know 
of  the  enjoyment  of  the  right  of  nomination  to  this  curacy  from 
the  time  of  the  grant  down  to  the  present  time  is,  as  far  as  it 
goes,  in  favour  of  the  Plaintiffs,  and  there  is  no  instance  of  a 
[  432  ]   clear  right  of  nomination  on  jthe  part  of  the  crown.     It  is  for 
these  reasons  we  are  of  opinion  that  there  ought  to  be 

Judgment  for  the  Flainti£&. 

Box 
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Box  against  Bennett. 


1790. 

Monday^ 
May  nth. 


nnilE  PlaintifF  was  nonsuited  at  the  trial  of  this  cause  at  the  Thought 

last  assizes  for  the  county  of  Kent^  but  immediately  after  mnybe^*^^ 
the  taxation  of  costs  served  the  Defendant  witli  the  allowance  i»"^?"g*»*  on 

M  A  judgment 

of  a  writ  of  error.     The  Defendant  not  regarding  this,  pro-  of  nonsuit, 
ceeded  to  take  out  a /f.  fa.  for  the  costs,  under  which  the  sherifp  ^*lf/°"*^ 

•^    •*  '  will  not  m 

took  the  PlaintifTs  goods  in  execution.  any  case 

A  rule  having  been  granted  to  shew  cause  whythe^.  yZz.  cc^iJ^^or 
should  not  beset  aside,  and  the^coods  restored  to  the  PlaintifF,  s«t  aside  an 

,  T  1  •       r  execution 

Bondf  Serjt.,  shewed  cause,  contending  that  no  writ  of  error  forthecostt, 
could  be  brought  on  a  judgment  of  nonsuit,  as  the  Plaintiff  °"u„*/Jf" 
was  out  of  court,  and  no  error  could  be  assigned  on  the  pro- 
ceedings. 

Kerby^  Serjt.,  in  support  of  the  rule,  argued  that  it  was  the 
constant  practice  to  grant  writs  of  error  on  judgments  of  non- 
suit, and  cited  Dyer  32  a.     1  BjoI.  Abr.  744.     Str.  235. 

The  Court  said,  that  though  error  might  be  brought  on  a 
judgment  of  nonsuit,  it  did  not'  follow  that  the  execution 
ought  to  be  set  aside*  And  on  this  day,  after  consideration, 
they  laid  it  down  as  a  general  rule,  that  they  would  in  no  case 
stay  proceedings  or  set  aside  an  execution  on  account  of  a  writ 
of  error  being  brought  on  a  judgment  of  nonsuit,  which  evi- 
dently must  be  for  the  purpose  of  delay  and  vexation. 

Rule  discharged. 


(a)  [In  Evans  v.  Swete,  2  Bingh. 
326.  the  Court  said  that  they  would 
abide  foy  the  decision  in  the  principal 
case,  and  refused  to  stay  execution 
unlefts  some  real  error  were  pointed 


out,  ace.  Kemp/and  v.  MacauUy^  4 
T.  R.  436.  but  see  Leveit  v.  Perry ^ 
5  T.  R.  069.  and  Mcutemian  v. 
Grant,  ibid,  714.] 
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ARGUED  AND  DETERMINED  1790. 

IN   THE 

Couit  of  COMMON  PLEAS, 


IN 


Trinity    Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III, 


Mills  against  Auriol.  Tuetda^, 

%  June  16(iL 

npmS  was  an  action  of  covenant  for  non-payment  of  rent  pay-  The  bank- 
able quarterly.     Tlie  covenant  on  which  the  breach  was  "JJ^^'J^j 
assigned,  after  the  usual  words,  ^^  yielding  and  payings  S^c*^  was  ant  cannot 
as  follows.     "  And  the  said  Peter  James  (the  Defendant)  for  .„  SlrofiL 
"  himself,    his  heirs,  executors,  administrators,  and   assigns,  action  of  co- 

vcnant  fof 

**  did  thereby  covenant,  promise,  and  agree,  (amongst  other  rent(o). 

<<  things)  to  and  with  the  said  Benjamin^  (the  Plaintiff^)  his  heirs 

**  and  assigns,  that  he  the  said  Peter  James^  his  heirs,  execu- 

<*  tors,  administrators,  or  assigns,  should  and  woyld,  during 

•*  all  the  rest  of  the  said  term  thereby  demised,    well  and  truly 

**  pay,  or  cause  to  be  paid,  unto  the  said  Benjamin^  his  heirs 

**  and  assigns,  the  said  clear  yearly  rent  of  110/.  in  manner 

<*  and  form  aforesaid,  according  to  the  true  intent  and  meaning 

"  of  the  said  indenture."     The  breach  was  the  non-payment 

of  27/.  105.  for  a  quarter  ending  December  25,  1789- 

The  Defendant  pleaded  1st,  Non  est  factum.  2d,  Riens 
arrere.  Sd,  "  That  after  the  making  of  the  said  indenture  in 
**  the  said  declaration  mentioned,  and  before  the  suing  out  of 
*•  the  original  writ  of  the  said  Benjamin  against  the  said  Peter 
**  James^  to  wit,  on  the  first  day  oi  January  in  the  year  of  our 
**  Lord  1789,  and  from  thence  until  the  day  of  suing  out  the    [  4f34  ] 

(a)  See  stat.  6  Geo»  4.  c.  16.  s,  75. 

H  H  2  ^^  commission 
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1790.      "  cojnmission  of  bankruptcy  hereinafter  mentioned  against  the 

"^         **  said  Peter  JameSy  he  the  said  Peter  James  was  a  trader  within 

against      <<  the  intent  and  meaning  of  the  several  statutes  made  and  then 

vAiou     ij  j^  force  against  bankrupts ;  that  is  to  say,  a  merchant,  dealer, 

*^  and  chapman,  to  wit,  at  London  aforesaid,  in  the  parish  and 

<*  ward  aforesaid,  and  during  all  that  time,  used  and  exercised 

**  the  trade  and  business  of  a  merchant,  in  buying  and  selling 

<<  divers  silks  and  other  goods,  wares  and  merchandizes,  and 

«  receiving  consignments  of  silks  and  other  goods,  and  selling 

^^  the  same  on  commission  for  his  correspondents  and  cus- 

**  tomers,  for  profit  and  gain,  and  thereby  sought  and  en- 

^*  deavoured  to  get  his  living  as  other  persons  of  the  same  trade 

'^  usually  do ;  and  the  said  Peter  James  so  being  such  trader 

**  as  aforesaid,  within  the  intent  and  meaning  of  the  said  several 

'^  statutes  made  and  then  in  force  concerning  bankrupts,  and 

"  so  seeking  his  living  by  way  of  buying  and  selling  as  afure- 

**  said,  he  the  said  Peter  James  afterwards,  and  before  any  of 

"  tlie  rent  or  money  in  ^e  said  declaration  mentioned  became  dtte 

*^  andpayahlej  to  wit,  on  the  8th  day  of  June  in  the  year  afore- 
*^  said,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 

**  became  and  was  indebted  to  one   George  Tickner  Hardy^ 

<<  gentleman,  then  being  a  subject  of  this  realm,  in  lOQL  of 

**  lawful  money  of  Great  Britain^  for  so  much  money,  before 
*<  that  time,  paid,  laid  out  and  expended  by  the  said  George 

**  Tickner  Hardy^  to  and  for  the  use  of  the  said  Peter  James^ 

**  at  his  special  instance  and  request;  and  the  said  Peter  James 

<<  being  so  indebted  as  aforesaid,  and  being  a  subject  of  this 

"  realm,  and  so  seeking  his  living  by  way  of  buying  and  sell- 
^*  ing  as  aforesaid,  he  the  said  Peter  James,  afterwards,  to  wit, 

<<  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 

**  in  the  parish  and  ward  aforesaid,  (he  the  said  George  Tickner 

**  Hardy  so  being  a  creditor  of  the  said  Peter  James,  and  being 

'^  then  wholly  unsatisfied  his  debt)  manifestly  became  a  bank- 

**  rupt  within  the  intent  and  meaning  of  the  several  statutes 

•*  made  and  then  in  force  against  bankrupts;  and  the  said 
Peter  James  so  being  and  remaining  a  bankrupt  as  aforesaid, 
he  the  said  George  Tickner  Hardy,  as  well  for  himself  as  for 

*•  all  other  creditors  of  the  said  Peter  James  afterwards,  to  wit, 
**  on  the  9th  day  of  June,  in  the  year  aforesaid,  at  Westminster, 

"  in  the  county  of  Middlesex,  to  wit,  at  London  aforesaid,  in 

««  the  parish  and  ward  aforesaid,  exhibited  his  certain  petition 


**  in 
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^*  in  writing,  to  the  Right  Honourable  Edward  Lord  Tliurlow^      YJQO* 

**  then  Lord  High  Chancellor  of  Great  Britain^  and  thereby      ^^^ 

*'  petitioned   the  said   Lord  Chancellor  to  grant  to  the  said      ogcdnM 

*'  George  Tickner  Hardy  his  Majesty's  commission,  to  be  di-  r  ♦"435  i 

rectcd  to  such  and  so  many  persons  as  he  should  think  fit  to 

give  his  authority  of  and  concerning  the  said  bankrupt,  and 

*'  to  all  other  intents  and  purposes,  according  to  the  provi- 

^^  sions  of  the  statutes  made  and  then  in  force  concerning 

'^  bankrupts,  as  by  the  said  petition  remaining  in  the  Court  of 

*^  Chancery  of  our  lord  the  now  king  at  Westminster  aforesaid, 

^  mor?  fully  appears ;  and  the  said  Peter  James  further  saith, 

**  that  upon  the  said  petition  of  the  said  George  Tichier  Hardt/ 

**  so  exhibited  as  aforesaid,  on  behalf  of  himself  and  all  other 

**  the  then  creditors  of  the  said  Peter  James,  according  to  the 

^'  form  of  the  statutes  in  such  case  made  and  provided,  for 

**  giving  them  relief  on  that  behalf,  afterwards  and  before  the 

**  said  sum  of  money  in  the  said  declaration  mentioned,  or  any 

**  part  thereof  became  due,  and  before  the  said  supposed  breach 

**  of  covenant,  to  wit,  on  the  ninth  day  of  June  in  the  year 

**  aforesaid,  at  Westminster  aforesaid,  to  wit,  at  London  afore- 

^^  said,  in  the  parish  and  ward  aforesaid,  a  certain  commission 

<^  of  our  lord  the  now  king,  founded  upon  the  statutes  made 

and  then  in  force  concerning  bankrupts,  in  due  form  of  law 

issued,  under  the  great  seal  of  Great  Britain,  bearing  date 

the  same  day  and  year  last  aforesaid,  directed  to  Michael 

**   Dodson,    Thomas   Plumer,    Edward  Finch   Hatton,   Robert 

**  "Comyn,  and  Charles  Proby,  esquires,  and  was  then  and  there 

**  li;  them  directed,  by  which  said  commission  our  said  lord  the 

**  now  king  gave  full  power  and  authority  to  them  the  said 

•*  Micharl  Dodson,    Thomas  Plumer,  Edward  Fihch  Hatton, 

**  JRobat  Comyn,  and  ChfijUs  Proby,  four  or  three  of  them,  to 

*^  proceed,  according  to  the  said  statutes,  and  all  other  statutes 

^^  then  in  force  concerning  bankrupts,  not  only  cojiccrning  the 

^^  aforesaid  bankrupt,  his  body,  lands,  tenemeutd,*  both  free- 

^  hold  and  copj^^hold,  goods,   debts,  and   all   other  matters    • 

^^  whatsoever,  but  also  concerning  all  other  persons,  who  by 

^^  concealment,  claim,  or  otherwise  should  offend  touching  or 

*'  concerning  the  premises,  or  any  part  thereof,  against  the 

^'  true  intent  and  purport  of  the  said  statutes,  and  to  do  and 

'^  execute  all  and  every  thing  and  things  whatsoever,  as  well 
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* 

1790.     "  for  and  towards  satisfaction  and  payment  of  the  creditors  of 

"ZZ "  the  said  Peter  James^  as  towards  and  for  all  other  intents 

against  "  and  purposes  whatsoever,  according  to  the  order  and  pro- 
Auuou  ,<  visions  of  the  said  statutes,  as  by  the  said  commission 
[  436  ]  "  (amongst  other  things)  more  fully  appears :  by  virtue  of 
^^  which  said  commission,  and  by  force  of  the  statutes  afore- 
<^  said,  the  said  Michael  Dodson^  Edward  Finch  Hatton  and 
^^  Robert  Comyn^  three  of  the  commissioners  named  in  the  said 
^^  commission  afterwards,  to  wit,  on  the  eleventh  day  of  June^ 
^  in  the  year  aforesaid,  to  wit,  at  London  aforesaid,  in  the 
'^  parish  and  ward  aforesaid,  having  taken  upon  themselves 
^^  the  burthen  of  the  said  commission,  then  and  there  duly  ad- 
^^  judged  and  declared  the  said  Peter  James  to  have  been  and 
^^  become  on  the  day  of  the  issuing  of  the  said  commission, 
*^  and  then  to  be  a  bankrupt,  within  the  true  intent  and  mean- 
^'  ing  of  the  said  statutes,  some  or  one  of  them  :  And  the  said 
*'  Peter  James  further  says,  that  afterwards,  to  wit,  on  the 
'^  26th  day  of  June  in  the  year  aforesaid,  at  London  aforesaid, 
"  (the  said  Peter  James  then  remaining  and  continuing  a  bank- 
**  rupt  as  aforesaid)  they  the  said  Michael  Dodson^  JEdward 
"  Finch  Hatton  and  Robert  Comyn  in  due  manner,  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  by  an  indenture  then  and  there  duly  made,  and 
bearing  date  the  same  day  and  year  last  aforesaid,  between 
"  the  said  Michael  Dodson^  Edward  Finch  Hatton  and  Robert 
"  Comyn  of  the  one  part,  and  Robert  MendJiam  of  Walbrook, 
"  Londoiiy  merchant,  George  Marsh  of  Broad-Street^  London, 
silk  broker,  and  the  said  George  Tickner  Hardy  of  the  other 
part,  then  and  there  duly  bargained,  disposed,  assigned  and 
set  over,  amongst  other  things,  the  said  indenture  of  lease  in 
"  the  said  declaration  mentioned^  and  all  the  estate  and  interest 
of  the  said  Peter  James,  qf^  in,  and  to  the  samcy  and  qf^  in, 
and  to  the  premises  thereby  demised^  to  the  said  Robert  Mend- 
*'  hamj  George  Marsh,  and  George  Tickner  Hardy  (the  said 
"  Robert  Mendham,  George  Marshy  and  George  Tickner  Hardy, 
**  before  the  said  assignment  so  made  ta  them  as  aforesaid, 
having  been  duly  chosen  assignees  of  the  debts,  credits, 
goods  and  chattels,  estate  and  effects  of  the  said  Peter  Jama 
tlie  bankrupt,  according  to  the  form  of  the  statutes  in  such 
case  made  and  provided),  to  hold  to  them  the  said  Robert 

**  Mendhanh 
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^^  Mendhaniy  Oeorge  Marshy  and  George  Tickner  Hardj/t  th^ir      1790. 

"  executors,  administrators  and  assigns,  from  thenceforth  Jar     "Z: 

**  Ihe  residtie  of  the  said  demised  term,  then  to' come  and  unex-      against 

"  pired  ;  by  virtue  of  which  said  assignment^  all  the  estate^  interest,     ^'^"**'- 

•*  and  term  of  years  then  to  come  and  unexpired,  property,  claim, 

**  and  demand  of  the  said  Peter  James,  of  and  in  the  said  inden^ 

**  ture  of  lease,  and  of  and  in  the  premises  thereby  demised,  then 

•*  and  there  became  and  was  vested  in  the  said  Robert  Mend- 

**  ham,  George  Marsh,  and  George  Tickner  Hardy,  as  such    [  437  3 

**  assignees,  and  the  same  from  thence  hitherto  hath  been,  and  still 

**  is  vested  in  them^  the  said  Robert  Mendham,  George  Marsh, 

*'  and  George  Tickner  Hardy  (the  said  commission  still  re- 

**  maining  in  full  force  and  effect,  in  no  ways  superseded,  can- 

**  celled,  or  set  aside,)  and  the  said  Robert  Mendham,  Geojge 

**  Marsh,  and  George  Tickner  Hardy,  then  and  there,  to  wit 

^*  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 

•*  became,   and  were,  and  for  a  long  time,  to  wit  from  thence 

•*  hitherto  have  been,  possessed  of  and  in  the  said  demised  pre-* 

**  mises,  with  the  appurtetiances,  and  this  the  said  Petei*  James  is 

**  ready  to  verify,"  &c. 

To  this  plea  there  was  a  general  demurrer,  and  issue  joined 
on  the  two  first* 

The  demurrer  was  argued  in  Easter  Term  last  by  Bond, 
Seijt.,  for  the  Plaintiff,  and  JLe  Blanc,  Serjt.,  for  the  Defend- 
ant; and  in  this  term  by  Adair,  Seijt.,  for  the  Plaintiff,  and 
JLawrence,  Serjt.,  for  the  Defendant.  The  following  was  the 
sabstance  of  the  arguments  on  the  part  of  the  Plaintiff. 

The  matter  disclosed  in  the  third  plea,  affords  no  answer  to 
the  demand  of  the  Plaintiff,  because  the  covenant  on  which  the 
action  is  brought,  being  express,  personally  bound  the  Defend- 
ant, and  was  not  done  away  by  the  assignment  under  the  com- 
mission of  bankrupt.  In  leases  there  are  two  sorts  of  covenants, 
by  which  tenants  are  liable  either  to  an  action  of  debt  or  coven- 
ant; namely,  express,  and  implied  covenants.  In  the  latter, 
the  lessee  is  liable  to  either  species  of  action,  unless  there  has 
been  a  complete  assignment  with  the  assent  of  the  lessor,  for  by 
such  an  assignment,  the  right  of  action  of  the  lessor  is  cer- 
tainly divested.  Walker's  case,  3  Co.  22  a.  where  the  lessee 
having  assigned  his  term  without  the  assent  of  the  lessor,  was 
still  holden  to  be  subject  to  debt  for  the  rent  in  arrear.     So  in 

Wad&am 
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1790  Wadham  v.  Marlow{a\  Lord  Mansfield  says  that  the  tenant 
^^^^  *  shall  not  by  his  own  act  destroy  the  tenancy  without  the  con- 
agaifut      currence  of  the  landlord.     As  the  law  is  thus  with  regard  to 

the 

(a)  Woodham  v.  Marloiif,  B,  /?.  Mich,  25.  Geo,  3.* 

This  was  an  action  of  debt  for  rent  due  on  a  lease  which  was  expired. 
The  Defendant  pleaded:  1.  Non  est  factum,  2,  As  to  18/.  Ss,  one  quarterns 
rent,  that  he  became  a  bankrupt,  and  that  the  said  sum  of  18/.  5s.  was  due 
before  his  bankruptcy.  3.  As  to  the  residue  of  the  sum  deaianded,  that  it 
became  due  after  the  bankruptcy.  On  the  first  plea  issue  was  joined.  On 
the  second  the  Pisuutiff  remitted  the  18/.  5s,  and  demurred  generallj  to  the 
third. 

It  was  argued  in  support  of  the  demurrer,  that  where  there  is  an  asi^ 
mcnt  by  the  original  lessee,  if  the  lessor  accepts  rent  of  the  assignee  the  lenee 
is  thereby  discharged,  it  being  an  acceptance  of  the  assignee  as  tenant.  Hie 
lessor  may  cither  resort  to  the  lessee  on  the  privity  of  contract,  or  tbe 
assignee  on  the  privity  of  estate.  But  having  made  hb  election  against  whom 
to  proceed,  he  is  bound  by  it.  Walker's  case,  S  Co,  S9.  Deverrux  ▼.  JBflr- 
low,  2  Saund,  181.  The  case  of  CoghUl  v.  Freelove,  3  Mod,  325.  goes  ftr- 
ther,  as  there  it  is  said,  that  privity  of  contract  with  the  testator  u  not  £»- 
charged  by  his  death.  In  Cantrel  v.  Graham,  Barnes  69.  the  Court  inter- 
posed on  behalf  of  the  liberty  of  the  person.  That  is  like  the  case  of  a  oei^ 
tificatcd  bankrupt  having  by  a  subsequent  promise  made  himself  liable  to  a 
debt  contracted  before  his  bankruptcy,  where  the  Court  have  permitted  a 
common  appearance. 

As  to  the  general  question,  whether  the  Plaintiff  can  recover  notwithstand^ 
ing  the  assignment,  the  baiikrupt  may  indeed  say,  that  he  has  parted  with  hii 
whole  interest,  and  that  it  is  hard  he  should  be  called  to  account,  on  a  con- 
tract previously  made.  But  if  there  be  any  hardship,  it  is  for  the  Icgishiture 
to  interpose.  Bankruptcy  arises  from  the  act  of  the  bankrupt  himself,  he 
therefore  is  liable  as  much  as  any  other  lessee.  The  certificate  can  dischaige 
from  no  debt  but  what  is  due  before  the  bankruptcy.  In  Aylett  v.  James,  C,  B. 
22  Geo,  5.  which  was  an  action  of  covenant,  the  Defendant  pleaded  his  dis- 
charge under  an  insolvent  act,  and  on  demurrer  judgment  was  given  for  the 
Plaintiff.  It  was  there  said,  that  a  bankrupt  is  liable  for  covenants  made 
before  his  bankruptcy :  and  there  seems  to  be  no  reason  why  he  should  not 
also  be  liable  for  a  debt  accruing  in  consequence  of  a  covenant  made  before  it 

For  the  Defendant  it  was  contended,  that  debt  only  was  brought  on  the 
reddendum  of  the  lease.  Plowd.  132.  Co,  Litt,  142  a.  2  Black,  Com,  41.  It 
is  payable  out  of  thr:  land,  not  on  account  of  the  land.  The  moment  the 
lessee  parts  with  the  possession,  the  action  can  no  longer  be  maintained. 
Notice  to  the  lessor  of  the  assignment  by  the  lessee,  is  sufficient  to  discharge 
hira.  There  is  a  great  difference  between  covenant  and  debt  on  the  redden^ 
dim;  the  words  "  mioin^  r*nd  paying"  create  a  covenant  to  pay,  but  only 
on  condition  that  tlijC  lessee  shall  enjoy.     It  docs  not  hold  afier  eviction  or 

•  Cooke's  Bankrupt  Laws,  last  edit,  518.  [more  fully  and  correctly  reoorted 
in  8  East,  316.  (n),]  .  ^      *~* 
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the  action  of  debt  on  an  implied  covenant,  so  also  it  is  with  re- 
spect to  the  ndion  of  coveimm  on  an  implied  covenant,  in  which 
the  general  rule  is,  that  without  the  assent  of  the  lessor,  the 

lessee 

loss  of  possession.  But  after  loss  of  possession  the  party  is  still  liable  on  an 
express  covenant.  1  Sid,  447.  1  Brownl,  20.  Rent  arises  on  a  contract 
executory.  Suppose  the  bankrupt  had  entered  into  a  contract  to  deliver 
goods  at  a  future  day :  his  assignees  might  have  afi&rmed  or  disaffirmed  the 
contract.  All  his  personal  engagements  pass  to  them.  If  the  term  be  of 
greater  value  than  the  rent,  it  shall  be  presumed  that  the  assignees  have  ac- 
cepted it,  and  the  lessee  shall  be  exonerated.  The  privity  of  contract  is  de- 
stroyed by  the  assignment.  When  the  lessee  is  deprived  of  the  land  without 
remedy  over,  he  ceases  to  be  liable  for  the  rent.  So  it  is  on  evictioD, 
entry,  and  expulsion.  Plotvd*  71.  N(m^  75.  So  if  deprived  by  the  act  of 
God.  1  J?o//.  Abr,  236,  But  here  the  Defendant  is  deprived  by  the  act  of 
law.  7  Vin,  Abr,  84.  1  Atk.  67.  A  commission  of  bankruptcy  is  an  execu- 
tion in  tlie  first  instance,  not  an  act  of  the  party.  Burr.  2439.  Mayor  v. 
Steward,  There  is  a  difference  between  an  insolvent  person  and  a  bankrupt. 
Lord  Mansfield.  Two  points  were  argued  for  the  Plaindfis.  ist.  If 
there  had  been  no  bankruptcy,  but  the  lessee  had  merely  assigned  to  another* 
he  would  still  remain  liable  in  debt,  till  the  lessor  had  assented  to  the  assign- 
ment. 2d.  Bankruptcy  being  an  act  done  by  the  bankrupt  himself,  he  shall 
remain  liable,  like  any  other  lessee.  As  to  the  first  point,  it  is  not  necessary 
that  tliere  should  be  an  actual  acceptance  of  rent  by  the  lessor  in  order  to 
discharge  the  lessee  from  the  action  of  debt  or  the  reddendum;  but  any  assent 
is  sufficient.  The  action  on  the  reddendum  is  founded,  not  merely  on  the 
terms  of  the  demise,  but  on  the  enjoyment  of  the  tenant.  In  Warren  v. 
Contetf  3  Lord  Baym,  1 500.  it  was  agreed  that  '*  levieci^  by  distress  and  tie 
"  ml  debet "  was  a  good  plea  to  debt  for  rent  on  an  indenture.  What  shall 
be  deemed  an  enjo^'ment  by  the  tenant  hath  been  much  agitated  as  a  ques- 
tion of  lew ;  but  he  cannot  destroy  the  tenancy  without  the  assent  of  the 
lessor.  On  behalf  of  the  Defendant  it  was  argued,  that  notice  to  the  lessor 
is  a  sufficient  discharge  of  the  lessee.  But  in  the  cases  in  Brownl,  and  Cro,  Jac, 
there  was  nn  express  acceptance,  and  in  Siderfin,  though  the  case  is  short 
and  confused,  it  must  be  so  understood.  In  2  Saund,  181.  it  is  said  he  may 
sue  either  assignee  or  lessee.  In  the  present  case  there  is  neither  acceptance 
of  rent,  nor  assent ;  and  if  there  were  nothing  but  notice,  we  are  all  of  opinion, 
that  the  lessee  would  be  liable  to  the  action.  This  brings  me  to  the  second 
point,  on  which  there  are  only  two  cases ;  for  that  of  Aylett  v.  Jamet  does 
not  apply.  Those  cases  are  Mayor  v.  Steward  and  Cantrcl  v.  Graham.  The 
first  was  determined  on  the  ground  that  the  covenant  was  collateral ;  but 
there  is  a  strong  though  obiter  dictum  of  Yates,  J.,  that  it  would  be  hard  to 
leave  the  lessee  liable  to  the  covenants,  when  the  act  of  law  had  divested  him 
of  the  emoluments,  and  vested  them  in  his  creditors.  In  Cantrel  v.  Graham, 
the  Court  made  a  direct  determination  on  the  p,oint.  We  have  a  fuller  note 
of  it  than  there  is  in  Barnes,  The  counsel  said  it  was  merely  an  effort  made 
to  relieve  the  Defendant  on  account  of  the  hardship  of  the  case.  But  the 
Court  would  not  have  discharged  him,  unless  they  had  been  satisfied  that 

the 


1790. 

Mills 

againsi 

Auuou 


440  CASES  IN  TRINITY  TERM 

1790.     lessee  shall  not  discharge  himself  from  his  covenant  by  ao 

j^^      assignment  of  the  term. 

agamst  Thus  the  law  stands  as  to  implied  covenants.     But  with  re- 

""°^  gard  to  an  express  covenant,  though  it  be  true  that  no  action 
of  debt  will  lie  on  it  against  the  lessee,  after  an  assignment, 
where  the  lessor  has  by  a  direct  act  (such  as  the  acceptance  of 
rent  from  the  assignee)  confirmed  the  assignment,  Cro.  Jac.  334., 
yet  it  is  equally  true,  that  on  an  express  covenant,  an  action  of 
covenant  will  lie  for  the  lessor  against  the  lessee,  notwithstand- 
ing his  acceptance  of  rent  from  the  assignee.  1  Sid.  40£.  Ch>. 
Jac.  309.  Cro.  Car,  188.  580.  Cas.  temp.  Hardwicke  343.;  and 
in  Cro.  Jac.  522.  1  Sid.  447*9  the  distinction  between  express 
and  implied  covenants  is  taken;  that  in  an  express  covenant, 
though  the  lessor  accept  rent  from  the  assignee,  yet  he  ciay 
have  an  action  of  covenant  against  the  lessee,  but  not  in  case 
of  an  implied  covenant,  which,  it  is  said,  is  cancelled  by  the 
assignment. 

The  question  then  is,  whether  in  the  present  case,  the  lease 
and  all  the  bankrupt's  interest  being  vested  in  the  assignees 
under  the  commission,  he  is  discharged  from  an  express  cove- 
nant? Now  the  contrary  appears  from  Tkursbyy.  Plants  1  Saimd. 
237*  The  assignees  of  a  bankrupt  are  like  any  other  assignees 
of  a  lease.  The  assignment  under  the  commission  is  no  more 
than  any  other  assignment  with  the  assent  of  the  lessor,  every 
one  having  virtually  given  his  assent  to  an  act  of  Parliament. 
Wadham  v.  MarUrac.  A  bankrupt  though  divested  of  his  pro- 
perty is  still  liable  on  his  express  covenants. 
[  440  ]  The  protection  from  debts  which  is  given  to  bankrupts,  is 
on  condition  of  a  complete  obedience  to  the  regulations  of  the 
several  acts  passed  on  the  subject.  It  is  therefore  material  to 
consider  what  those  regulations  are.  By  13  I!,liz.  c.  7.  Bank- 
rupts were  only  discharged  to  the  extent  of  the  sum  actually 
paid ;  and  thus  the  law  remained  till  the  passing  of  4  Antic  c.  1 7*9 

the  action  was  not  founded.  This  case  is  precisely  in  point,  and  wc  agree 
with  the  determination.  The  bankrupt's  estate  is  vested  in  the  assignees  by 
act  of  Parliament.  Every  man's  assent  shall  be  presumed  to  an  act  of  Par- 
liament.  It  was  agreed,  that  if  a  man  be  divested  by  act  of  law  without  ha 
own  default,  he  is  discharged.  This  is  as  strong,  because  though  it  was  his 
own  act  originally  on  which  the  assignment  was  founded,  yet  the  immediate 
effect  produced  is  by  the  act  of  Parliament ;  ct  injure  non  rcmota,  ted  projima 
spectantur. 

Judgment  for  the  Defendant. 

by 
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by  which  a  bankrupt  surrendering,  and  conforming  with  the  1790. 
terms  prescribed,  was  discharged  from  all  debts  due  at  the  time  Milim 
be  became  a  bankrupt ;  the  reasons  of  which  provision  are  ogptntt 
stated  by  Lord  Hardwicke^  1  Aik.  256.  To  make  the  remedy 
complete,  the  stat.  5  Geo.  t,  c,  30.  s.  7-  gives  the  defence  of  a 
general  plea  of  bankruptcy,  and  allows  the  certificate  to  be 
evidence  in  support  of  it  But  the  bankrupt  is  not  discharged 
by  these  statutes  from  contingent  debts,  TvUy  v.  Sparkes^  Lord 
Saym,  1546.  nor  from  uncertain  damages,  nor  from  debts  ao 
cruing  after  the  act  of  bankruptcy,  though  arising  on  a  cause 
preceding  it«  The  certificate  is  not  a  bar  to  an  action,  founded 
on  an  express  collateral  covenant,  which  does  not  run  with  the^ 
land.  Mayor  v.  Steward^  4  Burr.  2439*  In  that  case,  the 
bankrupt  was  holden  liable  on  an  express  covenant,  and  if  be 
be  so  on  one  sort  of  express  covenant,  why  not  on  another? 
The  reason  why  in  general  the  creditors  of  a  bankrupt  are 
barred  by  the  certificate,  is  that  they  may  prove  their  debts 
under  the  commission.  But  where  the  creditor  cannot  come  in 
under  the  commission,  there  the  certificate  is  not  a  bar;  and  in 
the  present  case  no  debt  could  be  proved  under  the  commission. 
'Fhe  defence  here  set  up  is  founded  on  a  mere  obiter  dictum  of 
Yaiesy  J., -in  Mayor  v.  Steward^  where  he  says,  that  ^*  as  the 
^*  act  divests  the  bankrupt  of  his  whole  estate,  and  renders  him 
^  absolutely  incapable  of  performing  the  covenant,  it  would  be 
^  a  hardship  upon  him  if  he  should  remain  still  liable  to  it, 
*•  when  he  is  disabled  by  the  act  of  Parliament  from  perform- 
^*  ing  it''  But  whether  there  would  be  a  hardship  or  not,  was 
a  matter  fc^  the  consideration  of  the  Legislature.  In  fact  the 
hardship  would  not  be  greater  than  in  suing  a  felon  after  attain- 
der and  forfeiture  of  his  lands ;  yet  a  felon  in  such  a  situation 
19  liable  to  an  action.  Bannister  v.  Trussely  Cro.  Eliz.  516. 
Noy  1.  Oooen  69*  But  in  truth  the  hardship  would  be  greater 
on  landlords,  if  the  tenant  becoming  a  bankrupt  were  discharged 
from  his  express  covenants.  They  would  be  liable  to  fraud,  and 
migiit  be  deprived  of  their  rent.  The  assignees  of  the  bank- 
jropt  might  assign  the  lease  to  an  insolvent  person,  as  in  Stra. 
1£2 1,  where  the  former  assignee  of  a  term  made  a  further  assign-  C  ^^^  ] 
ment  to  a  prisoner  in  the  Fleets  and  by  such  assignment  was 
discharged  from  debt  for  rent  by  the  original  lessor,  it  being 
holden  that  an  assignee  of  a  term  was  no  longer  liable  than  while 
the  privity  of  estate  continued,  and  he  occupied  the  premises ; 

which 
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1790.     which  doctrine  also  agrees  with  Walker^s  case.     By  assi^mcflt 
'Z:  therefore  the  landlord  may  be  left  wiihout  remedy  unle&s  he 

agamst  should  resort  to  the  antiquated  process  of  cessavit^  or  to  the 
^""**^  assistance  of  two  justices  under  stat.  11  Geo.  ^  c.  19.  s.  Id. 
Although  an  action  of  debt  on  the  reddendum  of  a  lease  is  barred 
by  a  bankrupt's  certificate,  according  to  the  case  of  tVadAauyf. 
MarloWj  and  although  an  action  of  covenant  on  an  implied 
covenant  is  also  barred  by  an  assignment,  yet  it  does  not  follow 
that  an  action  of  covenant  on  an  express  covenant  is  likewise 
barred.  Though  the  party  be  exonerated  in  debt,  he  is  not 
necessarily  so  in  covenant.  Debt  lies  on  the  reddendum^  because 
a  rent  issues  out  of  the  land,  Ploxod.  132;  Co.  £»///•  142  a.  It 
is  payable  out  of  the  land,  and  when  the  possession  of  the  land 
is  parted  with,  the  rent  and  the  action  of  debt  for  tlie  recovery 
of  it  are  gone.  But  an  express  covenant  is  a  solemn  engage- 
ment from  one  man  to  another;  it  neither  issues  out  of  land, 
nor  is  done  away  by  the  loss  of  possession.  In  1  SaUr^  82.  it  is 
said,  that  the  action  of  debt  is  founded  on  privity  of  estate,  bat 
covenant  on  privity  of  contract,  which  seems  to  be  admitted. 
7  Vin.  Abr.  330.  In  the  case  of  Cotterel  v.  Hooke^  Dougl.  97*9 
on  covenant  for  non-payment  of  an  annuity,  it  appeared  on 
oyer,  that  there  was  a  bond  conditioned  for  payment  of  the 
annuity,  besides  the  deed  of  covenant ;  it  was  pleaded  that  both 
were  given  for  the  same  purpose,  that  the  bond  was  avoided, 
and  the  Defendant  discharged  under  an  insolvent  act.  But  the 
Court  held,  though  the  bond  were  forfeited  before  the  dis- 
charge, yet  the  Defendant  might  be  sued  afterwards  on  the 
covenant.  To  the  same  point  is  Hornby  v.  Houldii&k,  Andr,  40., 
the  judgment  of  Lord  Hardwicke  in  which  case  is  more  fully 
stated  in  1  Term  Rep.  B.  JR.  93.,  which  is  directly  in  point  to 
shew,  that  an  assignment  by  an  act  of  Parliament  does  not  dis- 
charge a  party  from  an  express  covenant.  So  also  in  Aylet  v. 
James  (a),  which  was  an  action  of  covenant,  the  Defendant 
pleaded  his  discharge  under  an  insolvent  act,  to  which  there 
was  a  demurrer,  and  judgment  for  the  Plaintiff,  the  Court  say- 
ing, that  a  bankrupt  was  liable  on  an  express  covenant  made 
before  the  bankruptcy.  The  case  of  an  eviction  is  totally  dif- 
[  442  3  ferent,  since  in  that  case  no  rent  is  due,  whether  the  eviction 
be  by  the  lessor  himself,  or  a  person  having  a  superior  title, 

(a)  C,  B.  22  Geo.  3. 

The 
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The  following  were  the  arguments  for  the  Defendant     Ad-      1790. 

tnitting  the  authority  of  the  cases  cited  on  the  other  side,  which      

shew  that  where  there  is  a  voluntary  assignment  by  a  lessee,  such  agamti 
assignment  does  not  excuse  him  from  an  express  covenant;  ad-  A^*®** 
mitting  also  that  the  acceptance  of  rent  by  the  lessor  from  the 
assignee,  would  not  discharge  the  lessee  from  an  express  cove- 
nant; yet  there  is  a  clear  distinction  to  be  made  between  an  as- 
signment by  virtue  of  the  bankrupt  laws,  and  a  voluntary  as- 
signment by  the  lessee.  By  the  former,  the  bankrupt  is  divested 
by  act  of  law  of  all  the  property,  out  of  which,  and  in  respect 
of  which  the  covenant  was  made.  A  covenant  for  payment  of 
rent  runs  with  the  land ;  when  therefore  the  tenant  is  evicted 
by  a  superior  title,  he  is  released  from  his  covenant.  When  he 
is  prevented  from  enjoying  the  land  in  respect  of  which  he 
entered  into  the  covenant,  he  is  no  longer  liable  on  the  cove- 
nant. Bent  is  defined  to  be  a  certain  profit  issuing  yearly  out 
of  lands  and  tenements  corporeal.  Plowd,  71.2  BUic.  Com.  4 J., 
when  therefore  the  land  is  gone,  there  is  an  end  of  the  profits; 
and  it  is  on  account  of  the  profits  that  covenants  of  this  kind 
are  made.  When  the  consideration  is  gone,  the  rent  fails. 
1  Boll.  Abr.  454.  pL  8.  Where  the  lessee  makes  a  voluntary 
assignment  of  his  term,  he  has  it  in  his  power  to  make  what 
stipulations  he  pleases  with  the  assignee ;  he  may  receive  a  con- 
sideration, may  covenant  for  rent,  for  indemnity,  and  the  like. 
But  in  case  of  bankruptcy,  the  bankrupt  can  make  no  stipula- 
tion, nor  receive  himself  any  valuable  consideration.  There  is 
no  analogy  therefore  between  the  assignment  under  a  commis- 
sion of  bankrupt  and  a  voluntary  assignment  by  the  lessee  him- 
self. But  it  is  admitted  on  the  other  side,  that  a  voluntary 
assignment  will  bar  a  covenant  arising  from  the  words  ^*  yield- 
*<  iug  and  paying,''  &c.  which  it  is  said  is  only  an  implied  cove- 
nant ;  but  in  Style  387  and  406.  those  words  were  holden  to  make 
an  express  covenant.  As  to  the  hardship  which  is  supposed 
to  be  brought  upon  the  landlord,  he  may  re-enter  on  non- 
payment of  rent,  may  distrain  and  resort  to  the  land  itself  for 
satisfaction.  But  the  lessee  if  he  be  evicted,  can  have  no  such 
remedy :  he  might  therefore  sufier  a  greater  hardship.  In  case 
of  a  lawful  eviction  the  lessee  is  discharged  from  his  covenants; 
nnd  where  he  is  divested  of  his  property  by  an  act  of  Parlia- 
ment, it  operates  as  an  eviction,  and  he  ought  in  justice  to  be 
equally  discharged.  Though  the  act  of  bankruptcy  was  ori- 
ginally 
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1790.     ginally  his  own  act,  yet  the  statute  is  an  act  of  law,  and  ac- 
T^  cording  to  Lord  MansfieWs  doctrine  in  Wadham  v.  3Iarbm, 

againtt      injure  nofi  remota^  sedproxima  spectarUur.    The  case  of  JL^or 
uwoi..     ^^  Steward  is  clearly  in  favour  of  the  Defendant,  to  shew  the 
analogy  between  an  eviction  of  the  tenant  by  the  landlord,  and 
an  eviction  under  an  act  of  Parliament:  there  also  the  distinc- 
tion is  taken  between   collateral  covenants  and  those  which 
ran  with  the  land.     As  to  Bannister  v.  Trussell^  there  was  no 
question  in  that  case  of  rent  reserved  on  a  demise,  and  the  par- 
ticular enjoyment  of  certain  lands ;  the  point  was,  whether  an 
attainted  person  was  freed  generally  from  all  his  debts ;  which 
the  Court  very  properly  held  he  was  not.   In  Wadham  v.  Mar- 
law.   Lord  Mansfield  says  **  there  is  a  strong  though  obiter 
'*  dictum  of  YateSj  J.,  that  it  would  be  hard  to  leave  the  lessee 
<*  liable  to  the  covenants*  when  the  act  of  law  has  divested  him 
'<  of  the  emoluments  and  vested  them  in  bis  creditors,"  and  his 
Lordship  also  says,  that  **  in  Cantrel  v.  Graham  the  Court 
^^  would  not  have  discharged  the  Defendant,  unless  they  had 
'*  been  satisfied  that  the  action  was  not  founded.''    In  Ijudford 
V.  Barber,  though  the  point  was  not  directly  decided,  yet  the 
opinion  of  the  Court  seems  to  be  plainly  intimated,  that  if  it 
had  been  a  question  like  the  present,  the  rule  laid  down  in  Wad- 
ham V.  Marlow  would  have  guided  their  determination.     As  to 
Hornby  v.  Houlditch,  there  was  no  bankruptcy  in  that  case, 
but  a  South  Sea  director  was  for  his  misconduct  deprived  of  his 
property  by  a  bill  in  the  nature  of  pains  and  penalties;   there 
was  no  act  of  law  operating  for  the  benefit  of  an  unfortunate 
tradesman ;  besides,  there  was  a  large  sum  reserved  for  the 
maintenance  of  the  person  who  was  the  object  of  the  punish- 
ment; that  case  therefore  cannot  be  applied  to  the  present. 
Here  the  lessor  himself  has  taken  ^way  the  obligation  to  pay 
the  rent,  by  taking  away  the  land  which  was  the  consideration 
of  the  covenant;  since  it  was  assigned  by  virtue  of  an  act  of 
Parliament,  to  which,  according  to  Wadham  v.  Marlow,  the 
lessor  was  himself  a  party. 

Lord  Loughborough. — There  is  no  degree  of  doubt  but 
tliat  the^aw  is  established,  that  an  action  of  covenant  may  be 
brought  on  a  covenant  to  pay  rent,  though  the  lessee  be  not  in 
possession  of  the  land,  and  after  acceptance  of  rent  from  the 
assignee  by  the  lessor. '  This  is  by  privity  of  contract,  but  the 
distinction  is  clear  between  debt  and  covenant.    Then  when  the 

term 
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term  is  taken  under  the  assignment  of  ^commissioners  of  bank-      1790« 
rupt,  the  question  is,  whether  it  is  not  by  the  act  of  the  bank-      y^^ 
rupt  himself?     It  is  taken  from  him  because  he  has  contracted      agmnti 
debts,  and  instead  of  any  single  creditor  suing  out  a  Jieri  facias^ 
the  common  law  execution,  there  being  many  creditors  they 
join  in  taking  out  a  commission  of  bankruptcy,  which  is  in  the 
nature  of  a  statute  execution.     By  this  the  property  is  vested 
in  the  assignees,  but  not  so  absolutely  as  in  the  vendee  by  a  sale 
under  h  Jieri  facias  made  by  the  sheriff;  because  if  the  effects 
were  sufficient  without  it,  the  term  would  remain  to  the  lessee. 
Covenant  then  may  well  be  brought  against  him.     Though  he 
is  out  of  possession,  yet  he  is  placed  in  that  situation  by  his  own 
act.     I  am  therefore  of  opinion  that  the  demurrer  ought  to  be 
overruled. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

Wilson,  J.     The  plea  of  the  Defendant  is  not  jsupported  by 
any  adjudged  case.  It  has  never  yet  been  decided  that  an  action 
of  covenant  would  not  lie  upon  a  covenant  by  a  lessee  which 
runs  with  the  land,  and  which  was  entered  into  before,  but 
broken  after  the  bankruptcy  of  the  covenantor.     I  entertained 
no  doubt  on  this  question,  except  what  arose  from  the  hints 
thrown  out  by  some  of  the  judges  of  the  Court  of  King's  Bench, 
^nrhenever  the  question  has  come  before  them,  on  account  of  the 
dictum  of  Mr.  Justice  Yates^  in  Mayor  v.  Siewardy  that  as  the 
bankrupt  is  divested  of  his  whole  estate,  and  rendered  incapable 
of  performing  the  covenants,  it  would  be  a  hardship  upon  him 
if  he  should  still  remain  liable  to  it,  when  he  is  disabled  by  the 
act  of  parliament  from  performing  it.     But  this  opinion  was 
clearly  extrajudicial,  for  under  the  circumstances  of  that  case 
the  Court  held  the  plea  to  be  bad.     In  Wadham  v.  Marlaw^ 
I^rd  Mansfield  spoke  of  the  opihion  of  Mr.  Justice  Yates  as  de- 
serving great  weight,  though  it  was  extra  judicial.    But  in  that 
case  it  was  not  stated  that  the  Plaintiff*  had  accepted  rent  from 
the  assignee  as  his  tenant,  and  it  was  contended  that  debt  as 
well  as  covena;it  would  lie  against  the  lessee,  because  the  lessor 
had  done  no  act  to  shew  his  assent  to  the  assignment.     But  the 
Ck>art  decided,  on  the  ground  that  the  Plaintiff*  had  virtually  as- 
sented to  the  assignment,  every  man's  assent  being  implied  to  an 
-  act  of  parliament,  and  not  on  the  ground  that  an  action  of  debt 
would  not  lie.    And  in  Lud/brd  v.  Barber  the  Court  gave  judg- 
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1790^  ment  for  the  Defendant,  because  the  covenant  declared  upon 
T~ —  had  never  been  entered  into  by  him  with  the  Plaintiff.  Thus 
against  the  question  stands  with  respect  to  judicial  decisions*  The  se- 
veral statutes  relating  to  bankrupts  prior  to  the  4  Anne^  c.  !?• 
left  the  bankrupt  not  only  liable  to  all  contingent  debts,  but  to 
the  remainder  of  the  debts  which  his  effects  had  been  unable 
to  satisfy.  The  hardship  was  the  same,  for  the  bankrupt  was 
deprived  of  his  all,  and  yet  left  without  any  protection  against 
his  creditors.  The  statutes,  previous  to  that  time,  meant  to 
give  an  execution  for  the  equal  benefit  of  all  the  creditors,  and 
if  they  were  not  fully  satisfied  by  it,  to  leave  them  fOr  what  was 
unsatisfied,  to  every  remedy  against  the  bankrupt  which  they 
bad  before.  Neither  that  statute  nor  the  now  existing  statutes 
upon  the  subject  extend  to  this  case.  The  34  Hen.  8.  c.  4.{a) 
directs  that  the  Lord  Chancellor  and  other  great  officers  shall 
have  power  to  sell  and  dispose  of  the  lands  and  goods  of  bank- 
rupts in  as  full  a  manner  as  the  bankrupt  himself  might  have 
done.  Subsequent  statutes  have  empowered  the  assignees  to 
make  the  same  disposition.  The  intent  of  these  several  statutes 
was  that  the  act  of  the  assignees  should  do  no  more  than  the 
act  of  the  bankrupt  himself.  I  therefore  do  not  see  how  the 
maxim  **  In  Jure  non  remotOy  sed  proxima  spectaniur**  is  appli- 
cable. The  act  of  parliament  only  assigns  the  interest  of  the 
bankrupt  in  the  land,  but  does  not  destroy  the  privity  of  contract 
between  lessor  and  lessee.  An  action  of  covenant  remains  after 
the  estate  is  gone;  but  generally  speaking,  when  the  land  is 
gone,  the  action  of  debt  is  also  gone,  debt  being  maintainable 
because  the  land  is  debtor.  Covenant  is  founded  on  a  privity 
collateral  to  the  land.  A  covenant  of  this  kind  is  mixed,  it  is 
paitly  personal  and  partly  dependent  on  the  land,  it  binds  both 
the  person  and  the  land.  This  brings  the  case  within  the  prin- 
ciple of  Mayor  v.  Steward. 

Judgment  for  the  Plaintiff. 

(a)  Sect.  1. 
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B  on  the  Demise  of  Ebeball  find  Others,  also  on  the 
Demise  of  Anne  Weston,  Widow,  and  also  on  the 
Demise  of  Mart  Weston,  otherwise  Mary  Weston 
:Iarper,  Spinster,  against  Lowe,  Powell  and  Davis, 
riaiming  by  distinct  titles. 
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1790.  TTPON  an  ejectment  tried  at  the  Summer  Assizei  for  the 

county  of  Warwick  1789,  before  Mr.  Baron  Hothamj  a  tct- 

June  %\tt.  diet  was  found  for  the  lessors  of  the  Plaintiff  subject  to  the  opi- 

A,  devises  nion  of  the  Court  upon  the  following  case : — 

lands  to  John  Smith  of  Sherborne  in  the  county  of  Warwick^  clerk,  de- 

^'TT"*"  ceased,  being  seised  in  fee  of  the  premises  mentioned  in  the 

to  be  from  declaration,  by  his  will  of  the  24th  oi  December  1625,  after  re- 

renewed)  kT  siting  that  on  the  21st  day  oi  December  then  last,  he  had  sur- 

trust  that  rendered  a  coj)yhold  messuage  and  cottage  with  the  appurte- 

Uierentsand  .  '/  ^         r    •       i  ..  .        i  •     .i. 

profits  shall  nancos,  situate  in  Knoxme  in  the  said  county,  then  in  the  occupa- 
terwu^'s  te  ^^^"  ^^  Robert  Weston^  being  of  the  value  of  1 1/.  per  annum^  into 
disposed  of  the  hands  of  the  lord  of  the  manor  of  Knawle^  by  two  customary 
charitai^  tenants  according  to  the  custom  there,  to  such  uses  as^were  and 
pwpotes;  should  be  contained  in  that  his  will,  did  bequeath,  and  his  will 
that  the  fvnf  and  desire  was,  that  the  inheritance  of  the  said  copyhold  lands 
co^^^hoW^  should  be  granted  unto  Rowley  Ward^  Esq.  Thomas  Copper  and 
lands  being  John  Savage^  or  to  such  two  of  them  as  the  said  Rowley  Ward 
thaUn^'  should  think  fit,  and  their  heirs,  and  he  did  as  much  as  in  him 
be  imjiroved  ^^g^  grant  and  direct  the  said  copyholds  to  them  and  their  heirs, 
shaUcon-  and  the  rents,  issues  and  profits  thereof,  to  the  uses,  intents  and 
nerannun^  purposcs  thereinafter  expressed ;  that  is  to  say,  from  and  after 
and  that  B,  the  deccase  of  the  said  John  Smithy  his  will  and  desire  was,  that 
the  tenant  Susannoh  his  wife  should  hold  and  enjoy  the  same,  and  take  the 
of  the  said  rents  and  profits  thereof  for  her  life,  and  that  from  and  after 
lands,  and  the  decease  of  him  the  said  John  and  Susannah  his  wife,  then 
Jnd;^^^  his  will  was,  that  the  said  Rmelcy  Ward,  Thomas  Camper  and 
wfUch  shall  John  Sax^age,  or  such  as  should  be  new  takers  thereof  as  afore- 
ne^beput  ®®'^>  ^"^  their  heirs,  should  for  ever  stand  and  be  seised  there- 
foHhorfrom  of,  and  that  the  rents,  issues  and  profits  thereof  should  for  ever 

the  samet  but 

alvxit/s  continue  the  jiosscssion  ikying  tlie  rent  of  1 1/.**  Neither  B,  nor  his  descendants  were  ever  admitted 
on  the  court  rolls.  If  B,  took  any  estate  it  was  an  equitable  estate  tailt  the  above  words  being  clearfy 
such  as  would  create  an  estale  tail.  But  the  interest  of  B.  (whatever  it  is)  will  not  prevent  the  trustees 
recovering  in  ejectment,  though  the  rent  has  been  regularly  paid.  An  equitable  estate  tail  of  a  copy* 
hold  cannot  be  barred  by  the  devise  alone  of  the  tenant  in  taiL  Q,  Whether  it  would  be  barred  by  a 
lease  of  the  equitable  tenant  in  tail  for  a  long  terra,  t.  c.  2000  years?  (a)  But  clearly  where  such  late 
is  attended  with  doubtful  or  suspicious  circumstances,  it  shall  not  prevent  the  trustees  who  have  the  legil 
estate  from  recovering  in  ejectment  against  the  lessee.  Nor  is  it  an  olgection  to  the  title  of  the 
trustees,  that  from  the  time  of  the  original  devise  of  ^.,  to  a  certain  jteriotl,  the  former  trustees  do  not 
appear  to  have  been  admitted  on  the  rolls  of  the  manor,  if  there  have  been  regular  surrenders  and  ad- 
mittances for  a  considerable  length  of  time  (ex.  gra.  for  above  40  years)  nnce  thcU  period;  for  it  will  be 
presumed,  that  surrenders  and  admittances  were  duly  made  before  that  periodf  especially  as  the  rent  has 
been  paid  during  the  whole  time, 

(a)  [It  is  now  the  received  doctrine  pursued  in  the  case  of  a  legal  entaiL 

of  the  profession  that  the  same  steps  Sugd.  Vend,  and  Purch.  ISO. 6th edit, 

must  be  taken  to  bar  an  equitable  1  Prest9n  on  Conv.  155.    1  WfttL 

estate  tail  in  copyholds  as  must  be  Copyh.  181.  2d  edit] 

afterwards 
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afterwarck  be  employed  and  disposed  of  in  the  buying  and  mak-      1790. 

ing  up  ten  gowns  yearly,  against  the  feast  of  Christmas^  for  ten        j^^^ 

poor  men  of  the  parish  of  5am/  Mary  in  Warwickj  such  as  the      againa 

said  Boncley  Ward  whilst  he  lived,  and  after  his  death  such  as  ** 

the  said  Thomas  Cawper  and  John  Savage^  and  others  succeeding 

them  in  the  trust,  concerning  the  said  copyhold  lands  should    [  448  ] 

think  fit,  and  his  will  was,  that  the  herdsman  of  Saint  Matys 

for  the  time  being  should  be  one ;  also  his  will  and  desire  was, 

that  the  rent  of  the  said  copyhold  lands  being  1 1/.  per  annum, 

should  never  be  improved  or  raised,  but  should  continue  at  I] I. per 

annum,  and  that  the  said  Robert  Weston,  who  was  then  tenant, 

and  his  children  and  posterity  which  should  succeed,  should  never 

be  put  forth,  or  from  the  same,  but  always  continue  the  possession 

of  the  said  copyhold  premises,  paying  the  same  yearly  rent  duly 

from  time  to  time,  and  to  and  for  the  purposes  aforesaid,  and 

not  otherwise;  and  his  mind  and  will  was,  that  all  chief  rents 

and  other  payments,  in  respect  of  the  said,  lands,  should  be  from 

time  to  time  satisfied  and  discharged  out  of  the  rents,  issues  and 

profits  thereof  respectively ;  and  directed  that  there  should  be 

from  time  to  time,  two  persons  trustees  at  least  estated,  and  in^ 

terested  in  fee  of  and  in  his  aforesaid  copyhold  lands,  to  and 

for  the  purposes  aforesaid,  and  that  after  the  death  of  Rowley 

Ward,  Esq.  and  either  Cawper  or  Savage,  the  bailiff  of  the  town 

of  Warwick  for  the  time  being,  should  within  one  month  nomi<» 

nate  another  trustee  of  the  aforesaid  lands,  with  the  survivor  of 

the  aforesaid  Rowley  Ward,  Thomas  Camper  and  John  Savage. 

That  the  said  John  Smith  died  without  revoking  his  said  will ; 
that  Robert  Weston  by  virtue  of  the  said  will,  enjoyed  all  the  said 
premises  during  his  life,  and  paid  the  said  yearly  rent  of  ill. 
unto  the  said  trustees  named  in  the  said  will,  and  to  the  persons 
claiming  under  them  as  trustees  for  the  time  being;  and  after 
the  decease  of  the  said  Robert  Weston,  Thomas  Weston  his  only 
child  enjoyed  the  same  during  his  life,  and  paid  the  said  yearly 
rent  of  1 1/.  unto  the  trustees  named  in  the  said  will,  and  to  the 
persons  claiming  under  them  as  trustees  for  the  time  being;  and 
after  the  decease  of  the  said  Thomas,  Sarah  the  only  daughter 
of  the  said  Thomas,  who  intermarried  with  Francis  Harper,  and 
he  tlie  said  Francis  Harper,  in  like  manner,  held  and  enjoyed 
the  same  during  their  lives,  and  paid  the  said  yearly  rent  of  1 1^ 
unto  the  said  trustees  named  in  the  said  will  of  the  said  John 
Smith  deceased^  and  the  persons  claiming  under  them  as  trustees 

1x2  for 
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1790.  for  the  time  being ;  and  after  the  death  of  the  survivor  of  tbeiBf 
j^^        the  said  Francis  Harper  and  Sarah  his  wife,   Thomas  fVaUm 

against  Harper  their  only  child  held  and  enjoyed  the  same  daring  hii 
^''  life,  and  paid  the  same  rent  of  1 1/.  unto  the  said  trustees  named 
in  the  said  wiil^  and  the  persons  claiming  under  them  as  tmsteei 
[  449  ]  for  the  time  being;  that  some  time  in  or  about  the  year  17S7f 
the  said  Thomas  Weston  Harper  built  a  small  bouse  and  shop 
on  part  of  the  said  premises,  and  duly  made  and  executed  bis 
will  bearing  date  the  4th  day  of  March  1738,  and  dtd  thereby 
will  and  devise,  and  as  far  as  in  him  lay  give  and  devise  all  and 
singular  the  said  premises  devised  by  SmitWs  will,  and  all  his 
estate,  right,  title,  and  interest  therein,  or  thereto,  (except 
the  said  house,  shop,  4'^.)  unto  his  eldest  son  Thomas  Weston 
Harper^  his  heirs  and  assigns  for  ever,  he  and  they  paying  cot 
of  the  same  the  said  yearly  rent  of  ]  1/.  according  to  the  will  of 
the  said  Smithy  and  thereby  as  far  as  he  could,  for  ever  dis- 
burthening  the  said  hpuse,  shop,  4*c.  from  the  payment  of  tbe 
same  or  any  part  thereof,  to  the  end  that  that  part  of  tbe  pre- 
mises might  be  held  and  enjoyed  free  from  the  payment  of  any 
rent  whatsoever ;  and  as  to  the  said  house,  shop,  &€•  being 
then  in  the  tenure  of  the  second  son  John  Weston  Harper^  be 
devised  the  same  and  all  his  estate,  right,  title  and  interest 
therein  and  thereto  disburthened  as  aforesaid  unto  his  said  son 
John  Weston  Harper^  his  heirs  and  assigns  for  ever,  be  also 
gave  several  pecuniary  legacies  to  his  other  children,  and  be- 
queathed the  residue  of  his  personal  estate  unto  his  son  TTkomas 
Weston  Harper^  and  appointed  him  his  executor  :  that  tbe  said 
first  named  Thomas  Weston  Harper  died  in  the  year  174), 
leaving  issue  three  sons,  viz.  Thomas  Weston  Harper  his  eldest 
son,  John  Weston  Harper  his  second  son,  and  William  Weston 
Harper  his  youngest  son,  and  without  having  altered  his  will; 
that  upon  the  death  of  the  said  Thomas  Weston  Harper  tbe 
father,  John  Weston  Harper^  his  second  son,  entered  upon  sud^ 
part  of  the  said  premises  as  was  devised  to  him  by  his  said 
father's  will  as  aforesaid,  and  enjoyed  the  same  during  his  life, 
and  died  some  time  in  the  year  1748,  leaving  ElizcJ}eth\i\s 
widow,  and  two  daughters,  Mary  and  IHizabeth,  his  only  child- 
ren :  that  after  his  death  the  said  Elizabeth  his  widow  entered 
upon  and  enjoyed  the  premises  last  mentioned  during  her  life^ 
and  after  her  decease  the  said  Elizabeth  the  daughter,  who 
intermarried  with  Thomas  Parkes^  entered  upon  and  enjoyed 

tbe 
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the  said  last  mentioned  premises :  that  by  an  indenture  bearing     1790* 

date  the  SOlh  day  of  December  1777;  and  made  between  John      

Bracknell  and  Mary  his  wife,  (which  Mary  was  one  of  the  two  agaxnu 
daughters  and  co-heiresses  of  the  said  John  Weston  Harper  the  ^''■• 
devisee  in  1738,)  Thomas  Parkes  the  younger,  the  eldest  son 
and  heir  of  the  said  Thomas  Parkes^  by  Elizabeth  his  wife  late 
deceased,  (who  was  the  other  daughter  and  co-heiress  of  the 
said  John  Weston  Harper^)  of  the  one  part,  and  Edward  Lock-  [  450  ] 
man  of  the  other  part,  for  barring  vlW  estates  tail  in  the  premises 
last  mentioned,  and  for  limiting  the  inheritance  thereof  to  the 
uses  thereinafter  expressed,  it  was  agreed  that  the  said  John 
Bracknell^  and  Maiy  his  wife,  Thomas  Parkes  the  elder  and 
Thomas  Parkes  the  younger  should  levy  a  fine  sur  conuzance^  8^x. 
of  all  that  messuage  or  tenement,  &c.  &c.  at  Katherine  a  Barn's 
Heath  iu  the  parish  of  Hampton  in  Arden,  which  premises 
were  thentofore  in  the  occupation  of  the  said  John  Weston 
Harper^  and  since  o{  Elizabeth  Weston  Harper  his  widow,  and 
then  of  the  said  Thomas  Parkes  senior,  and  of  all  oilier  the 
messuage,  lands,  tenements  and  hereditaments  of  them  the  said 
John  Bracknell  and  Mary  his  wife,  Thomas  Parkes  the  elder, 
and  Thomas  Parkes  the  younger,  any  or  either  of  them,  in  the 
parish  of  Hampton  in  Arden  aforesaid,  which  were  in  fact  those 
devised  to  John  Weston  Harper  iy ///^  sairf  will  of  the  first  named 
Thomas  Weston  Harper  in  1738,  and  part  of  the  premises 
devised  or  mentioned  to  be  devised  in  and  by  the  will  of  the  said 
John  Smith,  and  described  to  be  in  the  occupation  of  the  said 
Robert  Weston.  The  uses  of  which  fine  were  declared  as  to  one 
moiety  of  the  premises  to  such  uses  as  they  the  said  John 
Bracknell  and  Mary  his  wife  should  during  their  joint  lives,  by 
any  deed  or  writing  under  their  hands  and  seals  executed  in  the 
presence  of  two  or  more  witnesses,  direct,  limit,  and  appoint, 
and  for  want  of  such  appointment  to  the  use  of  the  said  John 
Bracknell  and  Mary  his  wife  for  their  several  lives,  with  re- 
mainder to  the  said  Mary  in  fee ;  and  as  to  the  other  moiety 
thereof,  to  the  use  of  the  said  Thomas  Parkes  the  elder  and 
ThomcLS  Parkes  the  younger  in  fee  as  joint-tenants. 

That  in  Trinity  Term,  18  Geo.  3.  a  fine  was  duly  levied  with 
proclamations  in  consequence  of  the  last  mentioned  deed.  That 
by  indenture  of  lease  and  release  of  the  18th  and  19th  of  May 
1778,  between  the  said  John  Bracknell  and  Mary  his  wife  of 
the  one  part,  and  the  said  Thomas  Parkes  the  elder  and  Thomas 

Parkes 
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1790.     Parkes  the  younger  of  the  other  part,  they  the  said  «^ 
-,  Bracknell  and  his  wife,  in  consideration  of  10/.  10*.  to  them 

Hoc  ^ 

against      paid  by  the  said  Thomas  Parkes  the  elder  and  Thomas  Parhs 
'"^      the  younger  did  (in  pursuance  of  the  last  abstracted  indenture) 
grant,  &c.  unto  the  snid  Thomas  Parkes  the  elder  and  J7uma$ 
Parkes  the  younger  an  undivided  moiety  of  all  the  last  men- 
tioned premises,  to  hold  unto  and  to  the  use  of  the  said  Thomas 
Parkes  the  elder  and  Thomas  Parkes  the  younger  in  fee  u 
[  451  ]    joint-tenants.     The  case  then  set  forth  several  conveyances  of 
the  undivided  moiety  of  Parkes  the  elder  and  younger  to  Dam 
the  Defendant  in  fee.     It  tlien  stated  that  the  premises  devised 
to  John  Weston  Harper  by   his  father   the   first   mentioned 
Thomas  Weston  Harper  aforesaid  were  wholly  in  the  parish  of 
Hampton  in  Arden^  but  not  within  the  manor  of  Knowkf  and 
were  part  of  the  premises  devised  or  mentioned  to  be  devised 
in  and  by  the  said  will  of  the  said  John  Smithy  and  described  to 
be  in  the  occupation  of  the  said  Robert  Weston ;  and  that  it  did 
not  appear  that  they  were  held  of  any  other  manor :  that  the 
Defendant  Davis  was  in  possession  of  the  said  premises  under 
the  said  conveyances  above  mentioned  ;  and  that  he  and  those 
under  whom  he  derived  his  title  to  the  same  by  virtue  of  the 
will  of  the  said  first  named  Thomas  Weston  Harper^  and  the 
conveyances  above  mentioned  have  quietly  and  uninterruptedly 
enjoyed  the  same  without  contributing  to  any  part  of  the  said 
rent  of  11/.,  and  without  any  entry  or  claim  made  by  the 
lessors  of  the  Plaintiff,  or  any  of  them,  or  any  person  or  per- 
sons under  whom  they  or  any  of  them  derive  their,  his  or  her 
title,  from  the  year  1741  until  the  present  ejectment  brought: 
that  Thomas  Weston  Harper^  the  eldest  son  of  the  said  testator, 
the  said  first  named  Thomas  Weston  Harper ^  entered  upon  the 
premises  in  the  parish  oi  Hampton  in  Arden  aforesaid,  devised 
to  him  by  the  said  first  named  Thomas  Weston  Harper  in  the 
year  1741,  which  were   part  of  the  said  premises  devised  or 
mentioned  to  be  devised  in  and  by  the  said  will  of  the  said 
John  Smithy  and  described  to  be  in  the  occupation  of  the  said 
Robert  Weston^  and  enjoyed  the  same  dunng  his  life,  and  died 
leaving  a  daughter  Martha  his  only  child,  and  by  his  will  bear- 
ing date  the  10th  June  1742,  gave  to  his  said  daughter  and 
only  child  Martha  100/.  and  several  other  legacies  to  his  wife 
and  other  relations ;  and  in  case  his  peronal  estate  shoold  not 
be  sufficient  to  pay  his  legacies  he  charged  the  farm,  land  and 

premises 
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premises  devised  to  liim  by  the  said  first  named  Thomas  Weston     I790L 
Harper  with  the  payment  thereof;  and  subject  thereto  he  also     "^ 
gave,  devised  and  bequeathed  all  and  singular  the  said  pre-      againa 
mises  unto  his  brother  William  Weslon  Tlarpei'  in  fee,  to  whom  ^^ 

be  also  bequeathed  the  residue  of  his  personal  estate,  and  ap- 
pointed him  sole  executor  of  his  will :  that  the  said  Thomas 
Weston  Harper  the  son  died  soon  after  making  his  will,  and 
upon  his  death  William  Weston  Harper  his  brother  and  devisee, 
entered  upon  and  enjoyed  the  premises  devised  to  him  as  afore- 
isaid  during  his  life,  and  by  his  will  bearing  date  the  19th 
September  1772,  devised  to  his  son  Thomas  Weston  Harper  in  [  4f52  ] 
lee  all  the  premises  devised  to  him  the  said  William  Weston 
Harper^  by  the  will  of  his  said  brother  the  said  Thomas  Weston 
Harper  deceased  as  aforesaid;  he  also  gave  the  use  of  a  room 
in  the  dwelling-house  unto  his  wife  Ann  Weston  for  her  life,  if 
•he  continued  unmarried,  and  gave  to  his  two  daughters  Mary 
and  Sarah  AOL  a  piece,  Sec.  &c.  That  the  said  William  Weston 
Harper  died  soon  after  making  his  will,  leaving  the  said 
Thomas  Weston  Harper  his  eldest  and  only  son  and  two  daugh- 
ters Mary  and  SaraJiy  which  Sarah  was  his  youngest  daughter, 
but  who  afterwards  died.  That  the  lust  named  Thomas  Weston 
Harper  entered  upon  the  premises  devised  to  him  by  his 
fiitlier's  will  as  aforesaid,  and  being  in  the  possession  thereof 
by  lease  and  release,  and  a  fine  sur  conusance  de  droits  come  ceo^ 
4fc,  conveyed  to  the  Defendant  Lorme  in  fee  four  closes  of  land, 
COD  tain  ing  about  thirteen  acres,  situate  in  the  parish  of  Hamp^ 
tan  in  Arden  aforesaid,  part  of  the  premises  devised  or  men- 
tioned to  be  devised  in  and  by  the  will  of  the  said  John  Smithy 
and  described  to  be  in  the  occupation  of  Robert  Weston.  That 
Zxme  has  quietly  enjoyed  the  said  premises  under  the  said 
Iea»e,  release  and  fine,  and  that  no  actual  entry  hath  been 
made  by  the  lessors  of  the  PlaintiiF,  or  any  of  them,  and  that 
the  said  premises  and  no  part  thereof  arc  within  the  manor  of 
JSnatde,  but  are  part  of  the  lands  and  tenements  devised  or 
mentioned  to  be  devised  in  and  by  the  will  of  the  said  John 
Smithy  and  described  to  be  in  the  occupation  of  the  said  Robert 
Weston  in  manner  aforesaid  :  and  it  did  not  appear  that  they 
were  held  of  any  other  manor.  That  the  Defendant  Joseph 
PaweUj  who  was  in  possession  of,  and  claimed  title  to  the  pre- 
,  ttiaes  after  mentioned,  situate  in  the  manor  of  Knoffle^  and 
.  pariah  of  Solihull  (and  which  were  the  remaining  part  of  the 

premises 
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1790.     premises  devised  by  Thomas  Weston  Harper  the  testator,  id 
jj^j        1 742,  to  William  Weston  Harper  as  aforesaid,  and  by  the  same 

agmnst      WUUam  devised  to  his  son  Thomas  Weston  Hatper\  derived  his 
title  thereto  in  manner  after  mentioned,  (that  is  to  say)  by  in- 
denture of  the  ISth  of  April  1775,  between  the  said  Thomas 
Weston  Harper^  the  devisee  in  the  will  of  the  said   William 
Weston  Harper  of  the  one  part,  and  the  said  Pomell  the  De- 
fendant of  the  other  part,  whereby  the  said  last  named  Thomas 
Weston  Harper^  in  consideration  of  the  rents,  &c.  demised  to 
Powell  all  the  premises  devised  by  the  said  will  then  in  his 
occupation,  consisting  of  a  farm-house,  buildings,  garden,  and 
[  453  ]    upwards  of  SO  acres  of  land  from  Lady-day  then  last  for  21 
years,  under  the  yearly  rent  of  30/.,  with  the  usual  covenants; 
and  it  was  thereby  agreed  by  the  said  Thomas  Weston  Harper 
that  his  mother,  the  said  Ann  Weston^  should  have  one  room  in 
the  dwelling-house  (if  she  thought  proper  to  demand  it)  during 
the  term,  in  case  she  so  long  lived,  and   the   said    Thomas 
Weston  Harper  also  agreed  during  the  term  to  attend  the  said 
Joseph  Powell  ^eari^  to  Warwick  to  seethe  J  i/.  a-year  paid  to  the 
corporation^  before  the  rent  of  30/.  should  be  demanded.     By 
indenture  between  the  said  Ann  Weston  Harper  (tlie  widow) 
and  the  said  Thomas  Weston  Harper  the  son  of  the  said  WiUiam 
Weston  Harper  deceased  of  the  one  part ;  and  the  said  Josepk 
Powell  (the  Defendant)  of  the  other  part ;  in  consideration  of 
85/.  to   the   said  Ann    Weston   Harper  and    Thomas    Weston 
Haiper  paid  by  the  said   Joseph  Powell,   they  the  said  Ann 
Weston  Harper  and  Thomas  Weston  Hamper  did  demise,  grant, 
bargam,  sell  and  assign,  unto  the  said  Joseph  Powell,  his  exe- 
cutors, administrators  and  assigns,  all  the  messuage  or  tene- 
ments, buildings,  lands  and  premises  demised  by  the  last  men- 
tioned deed,  and  which  were  then  in  the  tenure  of  the  said 
Joseph  Powell,  to  hold  unto  the  said  Joseph  Powell,  his  execu- 
tors, administrators  and  assigns  from  the  date  thereof,  for  the 
term  of  2000  years,  sans  waste,  charged  with  the  payment  of 
11/.  a-year  to  such  persons,  and  to  and  for  such  uses,  intents 
and  purposes  as  were  by  the  will  of  the  said  John  Smith  for  that 
purpose  mentioned  and  appointed,   and  under  the  rent  of  a 
pepper-corn,  payable  to  the   said  Ann    Weston  Harper   and 
Thomas  Weston  Harper  at  Michaelmas  yearly ;  with  the  usual 
covenants,  and  thereby  Powell  covenanted  to  pay  the  said  rent 
or  charge  of  llL  a-year,  pursuant  to  the  wUl  of  the  said  John 

Smith, 
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Smithi  and  all  taxes,  &c.  that  the  consideration-money  in  the     1790. 
said   last  mentioned   indenture   was   duly  paid:  that  Robert       j^ 
Weston^  and  those  deriving  title  under  him,  were  not  nor  were      agamm 
any  or  either  of  them  ever  admitted  tenants  of  the  said  copyhold 
of  the  said  manor  o^Knowle,  of  or  for  any  part  of  the  estate  and 
premises  devised  by  the  will  of  the  said  John  Smith,  nor  ever  made 
any  surrender  of  any  part  thereof  to  the  use  of  any  mil  or  other 
instrument.     That  on  the  24ih  of  October  1 744,  at  a  court  leet, 
and  court  baron,  held  for  the  manor  otKn&wle^  it  was  present- 
ed by  Charles  Petit  as  copyholder,  and  allowed  by  the  homage, 
that  Henry  Mander,  of  Warwick^  gent,  one  of  the  aldermen 
of  the  borough  of  Warwick  aforesaid,  did  out  of  court,  on  the 
23d  day  of  October  then  instant,  surrender  by  the  hands  of  the 
said  Petitf  his  attorney,  all  the  right,  interest  and  estate  of  him 
the  said  Henry  Mander,  of,  in,  and  to  all  that  messuage  or    [  454  ] 
tenement,  &c.  &c.  situate  in  the  said  manor  near  a  place  called 

Catherine  a  Barneys  Heath  then  in  the  tenure  of Harper^ 

(which  premises  were  formerly  the  estate  of  John  Smithy  clerk, 
deceased,  who  surrendered  the  same  to,  for  and  upon  the  se- 
veral uses  and  trusts  in  his  last  will  mentioned,)  to  the  use  of 
John  Stanton,  esq.,  John  Richardson,  Edward  Crqfi,  John  Dad^ 
ley,  Isaac  Twycross,  John  White,  William  Collins,  and  Nicholas 
Rothwell,  of  the  said  borough,  aldermen  (pursuant  to  the  di- 
rections and  appointment  of  Robert  Hands,  gent,  mayor  of  the 
said  borough)  and  to  their  heirs  and  assigns,  nevertheless  to,  for, 
upon  and  under  the  several  uses,  trusts,  and  limitations,  con- 
tained in  the  said  wil^  of  the  said  Smith,  according  to  the  cus- 
tom of  the  said  manor ;  and  to  this  court  came  the  said  Stanton^ 
Richardson^  White,  and  Collins,  and  were  admitted,  and  paid 
20^  for  a  fine,  but  Dadley  and  Rothwell  were  not  admitted; 
that  the  admittance  of  Ward  and  the  other  trustees  in  Smith's 
willf  and  those  who  succeeded  from  his  death  until  1744,  do  not 
appear  by  the  rolls  of  the  manor  of  Knowle :  That  on  the  SOth 
January  1779,  Isaac  Twycross  the  surviving  trustee  in  the  copy 
of  the  court  roll  of  the  24th  October  1744,  surrendered  out  of 
court  according  to  the  custom  of  the  manor  of  Knowle,  all 
the  right,  title  and  estate  of  him  the  said  Isaac  Twycross,  of,  in 
and  to  all  that  messuage  or  tenement,  &c  &c  situate,  lying, 
and  being  within  the  said  manor  of  Knowle,  at  or  near  a  certain 
place  called  Catherine  a  Barnes  Heathy  theretofore  in  the  tenure 
of  -'— —  Harper^  his  assigns  or  ander-tenants,  and  then  of  the 

Defendant 
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1790.  Defendant  Jbsep^  FameUi  all  which  premises  were  foroieriy 
the  estate  of  the  said  John  Smiihj  clerk,  long  since  deceased,  who 
surrendered  the  same  to  and  for,  and  upon  several  uses  and 
trusts,  in  his  last  will  mentioned  and  contained,  or  in  whatsoefer 
other  manner  the  same  premises  could  or  might  be  better  knovn 
or  described,  to  the  use  of  Joseph  Eberalk  esq.,  mayor  of  the 
borough  of  Warwick  aforesaid,  and  the  said  Isaac  Twg^roMSf  and 
of  George  Eberall^  John  Hands^  Robert  Moore^  George  CaUdli 
John  Sharpt  William  Moe,  Francis  Hiome^  Charles  Frameis 
Grevilkf  Charles  Porter  Packwood,  John  Mitchell,  and  Bernard 
Ceaty^  of  the  same  borough,  aldermen,  pursuant  to  Uie  direc- 
tions of  the  said  Joseph  EberaU  the  mayor,  and  to  their  heirs  and 
assigns,  nevertheless  to,  for,  and  upon  the  several  uses,  trusts, 
and  limitations,  mentioned  and  contained  in  the  will  of  the  said 
John  Smith  i  and  at  a  court  leet  and  court  baron  held  for  the 
said  manor,  on  the  5th  of  October  178 1,  the  said  JcAn  Mitchell^ 

[  455  ]  the  then  mayor,  and  Joseph  EberaU  and  the  other  surrenderees, 
the  aldermen  above  mentioned,  were  admitted  by  Thomas  Green' 
KDcy,  a  person  appointed  by  their  letter  of  attorney  for  that 
purpose :  that  Isaac  Xwycrossj  George  EberaU^  John  Hands,  and 
William  Roe,  are  since  dead :  that  the  lessors  of  the  Plainti£^ 
(except  Ann  Weston  and  Mary  Weston  Harper  J  are  the  survivors 
of  the  said  trustees  who  were  admitted  in  178 1.  That  the  said 
rent  of  1 1/*  per  annum  was  regularly  paid  by  the  family  of  We$-^ 
ton  unto  the  trustees  for  the  time  being  claiming  under  the  said 
will  of  the  said  John  Smith  deceased,  until  the  conveyance  made 
by  the  said  last  named  Thomas  Weston  Hcurper  to  the  Defendant 
PcweU  above  mentioned,  who  hath  since  regularly  paid  the 
same  dawn  to  Michaelmas  1787  unto  the  said  trustees  for  the 
time  being  claiming  under  the  said  will  of  the  said  John  Smithf 
and  hath  since  duly  tendered  the  same  to  the  said  John  Sharp  one 
of  the  said  trustees,  to  Michaelmas  last:  that  the  Defendant  John 
Jjon>e  has  never  contributed  to  the  payment  of  the  said  rent,  or  am/ 
part  thereof.  That  on  the  3l8t  of  March  1788,  notices  were 
given  to  the  Defendant  Powell  and  to  the  respective  tenants  of 
the  premises  claiming  under  the  Defendants  Ijrwe  and  Davis, 
signed  by  all  the  trustees  aforesaid,  except  the  said  John  Mitchell, 
on  behalf  of  themselves  and  him  the  said  John  Mitchell,  to  quit 
the  premises  in  the  respective  occupations  of  such  tenant^  and 
which  are  expressed  in  the  several  notices  to  be  situate  in  the 
manor  (^  jSjiomfe'^  nLMichaelmas  then  next  following^  old  styles 

being 
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being  the  end  of  the  year,  and  the  time  when  tbf  faid  mnaal  iwt  niNQL 
of  1  ]/•  became  due :  that  Ann  Weston  one  of  the  lessors  of  the 
Plaintiff  is  the  widow  of  the  said  William  Weston  Harper^  that 
Mary  Weston  Harper  another  of  the  lessors  of  the  Plaintiff  js 
the  sister  and  heir  at  law  to  the  last  named  Thomas  Weslan 
Harper^  and  heir  of  the  said  Robert  Weston  according  to  the 
custom  of  the  said  manor  ofKnaaole,  which  is  Borough-jEngliahy 
bat  not  being  descended  from  the  eldest  son  of  her  grimdfather 
Tiomas  Weston  Harper^  she  is  not  the  heir  of  the  said  Ifobert 
Weston  according  to  the  common  law  of  descents ;  that  by  thQ 
custom  of  the  said  manor,  lands  and  tenements  may  be  intailed, 
and  the  youngest  son  of  the  person  last  seised  of  any  o^yhold 
estates  therein,  whether  in  fee  simple  or  tail,  is  the  customary 
heir,  and  if  no  son,  the  youngest  daughter  is  the  customary  heir, 
and  that  the  same  custom  extends  to  collateral  heirs;  and  by  the 
custom  of  the  said  manor  estates  are  passed  from  one  to  another 
by  surrender^  and  admittance^  by  wUl  and  surrender  to  the  use  of 
it  or  by  descent ;  and  by  no  other  means  nohatsoeoer ;  and  estates  [  456  ] 
tail  of  lands  or  tenements  are  barred  by  surrender  and  admit'' 
tance^  and  by  no  other  means  vAatsoeven 

This  was  argued  in  Easter  Term  last,  by  Bond^  Serjt,  for  the 
lessors  of  th^  Plaintiff,  and  Le  Blanc^  Serjt.,  for  the  Defendants; 
and  in  this  term  by  Hill^  Serjt.,  for  the  lessors  of  the  Plainti£^ 
and  Adair,  Serjt.,  for  the  Defendants.  On  both  arguments,  it 
was  admitted  that  there  could  be  no  doubt  as  to  the  freehold, 
which  clearly  passed  by  the  fine.  The  counsel  therefore  conr 
fined  themselves  to  the  question,  whether  (he  lessors  of  the 
Plaintiff  were  intitled  to  recover  the  copyhold  laods  in  th^  pos- 
session of  the  Defendant  PaweU  ?  The  arguments  on  that  point 
were  to  the  following  effect 

On  the  true  construction  of  the  will  of  John  Smithy  it  seems 
dear  that  he  devised  a  legal  estate  in  fee  in  the  copyhold  lands  to 
the  trustees,  and  perhaps  an  equitable  estate  tail  to  Robert  Weston^ 
on  condition  that  he  and  his  descendants  should  pay  the  annual 
r«nt  ofWl.  The  words  <<  children  and  posterity"  are  sufficient 
to  create  an  estate  tail.  In  6  Co.  17  b.  it  is  laid  down  that  <<  If 
A.  devise  his  lands  to  B.  and  his  children  or  issues,  and  he  hath 
not  any  issue  at  the  time  of  the  devise^  the  same  is  an  estate  tail**; 
now  << children  and  posterity"  are  like  «  children ^nd  issues", 
and  it  is  not  stated  lYisx  Robert  WeHon  had  aoy  children  bom  at 
the  time    of  the  device.To  the  same  point  are  1  JMers.  4S, 

Dougt. 
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I79a  Dough  8fil.  8c  4S1.  (a)  in  which  cases  the  word  «<  children''  is 
hoMen  to  be  a  word  of  limitation :  but  here  the  expression  is 
<<  children  and  posterity",  which  makes  the  present  case  stronger 
than  those.  The  intention  indeed  of  John  Smith  the  testator, 
seems  to  have  been  to  create  a  perpetuity,  as  he  says^  that  the 
Weston  family  **  should  never  be  put  forth,  but  always  continae 
in  possession  of  the  said  copyhold  premises.'*  But  this  was  con- 
trary to  the  rules  of  law.  It  is  clear  also  that  a  proviso  or  coo- 
dition  inconsistent  with  the  grant  or  devise  of  an  estate  is  v<»d. 
Cro.  Eliz.  S4.  But  here  there  is  a  demise  of  a  fee-simple,  with 
a  direction  not  to  raise  the  rent;  but  that  part  is  void,  being  re- 
pugnant to  the  estate  given.  It  can  amount  to  be  nothing  more 
than  a  recommendation.  2  Vem*  596.  746.  But  it  was  ne- 
cessary that  the  legal  estate  should  be  in  the  trustees,  to  enabb 
them  to  perform  the  trusts  of  the  will.  They  were  to  dispose  of 
the  rents  and  profits,  to  pay  all  chief  rents,  &c.  and  were  to  be 
C  4^7  ]  estated  and  interested  in  Jee  of  the  copyhold  lands.  If  the 
Westons  therefore  took  any  estate  in  the  copyhold  lands,  it  roust 
have  been  an  equitable  estate  tail.  That  being  the  case,  the 
estate  tail  could  not  be  barred  without  the  proper  method  being 
used  to  bar  it,  namely,  a  surrender,  which  does  not  appear,  and 
then  the  lessor  of  the  Plaintiff  Mary  Weston  Harper  the  heir  in 
tail  is  intitled  to  recover.  An  equitable  estate  tail  of  a  freehold 
is  hardly  barrable  by  deed  alone  according  to  the  opinion  of  the 
Chancellor  in  1  P.  Wms.  91-  and  Harvey  v.  Parker j  10  Vin. 
Abr.  €66.  pi.  6.  which  was  afterwards  affirmed  in  the  House  of 
Lords  (&).  And  the  same  rule  holds  with  respect  to  the  copy- 
holds. Neither  will  equity  assist  the  conveyance  of  a  copyhold 
without  a  surrender.  1  P.  Wms.  S5^.  But  inasmuch  as  it  is 
not  perfectly  clear  what  estate  the  Weston  family  took,  and  as  it 
is  beyond  dispute  that  the  trustees  in  the  will  of  Smith  took  a 
legal  estate  in  fee,  their  title  in  ejectment  shall  not  be  defeated 
by  setting  up  the  estate  of  ce^/rit  que  trusty  accordingto  the  doctrine 
laid  down  by  Lord  Mansfield^  Dough  121.  &  777-  (c)^  To  the 
same  effect  also  is  1  Brown  Rep,  Chan.  75.  Shapland  v.  Smith. 
The  lessors  of  the  Plaintiff  in  the  first  demise,  are  likewise 
trustees  for  the  benefit  of  a  charity.  They  were  to  dispose  of 
the  rents  in  buying  and  making  up  ten  gowns  for  ten  poor  men. 

(a)  Last  Ed.  (c)    Last  £d.  Doe  v.  Pott,  and 

(b)  At  appears  from  the  printed      Goodright  r.  Weits, 


stale,  of  the  case  in  the  House  of 
Lords. 


Now 
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Kow  it  is  clear  law,  that  if  the  trustee  of  a  charity  surrenders  or     1790^ 
releases  the  lands,  the  surrenderee  or  releasee  takes  them  subject      "^ZIT 
to  the  original  trust.  The  object  of  the  charity  must  be  fulfilled,      agahut 
and  probably  the  Court  of  Chancery  would  interfere  in  this      ""^"* 
case  to  increase  the  rent,  for  the  benefit  of  the  charity.     8  Cb. 
130  6.  Case  of  Thetford  School,  2  Vem.  397.  412.  596.    4  Vin. 
Abr.  496.    The  lessors  of  the  PlaintifiP  in  the  first  demise  there- 
fore, having  the  legal  estate,  are  intitled  to  recover  in  the  eject* 
ment.     And  though  the  trustees  under  the  will  of  Smith  do  not 
appear  to  have  been  admitted  as  tenants  of  the  copyhold  before 
the  year  ]  744,  yet  the  rent  was  regularly  paid  by  the  Westons 
from  the  death  of  Smith.     It  is  then  fairly  to  be  presumed  that 
the  surrenders  and  admittances  were  duly  made ;  or  at  least  it 
shall  not  be  allowed  to  the  Defendant  to  deny  the  title  of  the 
Plaintiffs  on  that  account.     In  stating  a  title  at  a  great  distance 
of  time,  it  is  not  necessary  to  produce  every  mere  assignment 
which  has  taken  place.     It  is  enough  to  shew  the  beginning  of 
the  title,  and  a  reasonable  length  of  enjoyment  under  it     The 
Defendant  therefore  cannot  object  to  the  apparent  chasm  in  the   [[  468  3 
Plaintiff's  title,  from  the  circumstance  of  there  being  no  admit- 
tances of  trustees  under  the  will  of  Smith  entered  on  the  rolls 
of  the  manor,  previous  to  the  year  1744. 

On  behalf  of  the  Defendant  it  was  argued,  that  on  the  fair 
construction  of  the  will  of  Smithy  the  Westons  took  an  equitable 
estate  in  fee,  subject  to  a  rent-charge  of  III. per  annum^  for  the 
benefit  of  the  charity,  in  which  the  trustees  had  a  legal  interest. 
The  words  of  the  devise  are  full  large  enough  to  give  an  estate 
in  fee ;  they  direct  that  the  rent  should  never  be  improved  or 
raised,  but  continue  at  1 1/.  per  annumj  and  that  Robert  Weston 
and  his  children  and  posterity  which  should  succeed^  should  never  be 
put  forth  or  from  thesame^  but  always  continue  the  possession  of 
the  said  copyhold  premises.  Now  though  the  word  children 
alone  gives  an  estate  tail  according  to  the  cases  cited  on  behalf 
of  the  Plaintiff,  yet  here  words  of  perpetuity  are  superadded.  In 
3  Bulst.  ]  95.  it  was  decided  that  a  devise  to  A.  and  B.  and  that 
they  and  their  successors  should  pay  a  certain  yearly  rent  to  a 
corporation,  gave  them  a  fee-simple.  So  also  are  1  BoU.  Rep. 
399.  1  RoU.  Abr.  835.  /.  15.  Bendloell.  2,  Freeman  26S. 
1  Salt.  685.  If  then  Thomas  Weston  Harper  had  an  estate  in 
fee,  the  question  is  at  an  end,  proper  conveyances  having  been 

executed  to  pass  an  estate  in  fee.  With  respect  to  the  argument 

that 
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1790.     that  tbe  trnstees  maj  support  an  ejectment  against  the  ceshd  qm 
«^        tmstj  it  is  to  be  observed  that  they  are  only  intitled  to  a  rent- 

ogahui  charge  of  11/.  per  annum ;  as  long  as  that  is  paid  they  have  no 
right  of  entry,  and  consequently  no  right  to  bring  an  ejectment: 
and  the  case  states  that  the  rent  has  been  regalarly  paid  to  die 
year  1 787»  and  since  tendered.  The  trustees  are  not  the  land- 
lords, the  Weston  family  are  not  their  tenants:  they  bad  no  right 
to  give  notice  to  quit :  the  rent  was  not  paid  for  the  occupation 
of  the  estate,  but  merely  charged  upon  it.  The  cases  cnted  firom 
Douglas  are  not  applicable,  as  there  is  no  question  here  of  doubt- 
ful equity  between  the  trustee  and  cestui  que  trusty  nor  any  thing 
to  give  the  trustees  a  right  to  enter.  The  true  constrnction  of 
the  will  of  Smith  is,  that  the  JVestons  had  an  equitable  estate  in 
fee  charged  with  the  rent  to  the  trustees.  But  supposing  Thomas 
Weston  Harper  took  an  estate  tail  as  is  contended  on  the  other 
side,  it  was  barred  by  the  devise  to  his  brother  in  1741.  Not 
being  tenant  on  the  rolls  of  the  manor,  he  could  not  sorrendo; 
He  therefore  took  the  most  effectual  mckns  in  his  power  to  bar 
the  entail,  namely,  by  devise.     So  it  has  been  holden,  that  the 

[  459  ]  mortgagor  of  a  copyhold  out  of  fSossession  who  could  not  sur- 
render, might  devise  the  equity  of  redemption.  8  P.  Wms.  360. 
King  V.  King  {a).  So  in  2  Vezey  904.  Carr  v.  Singer^  it  was 
decided  that  an  entail  in  a  copyhold  might  be  barred  by  a  sur- 
render to  the  use  of  the  will  of  the  tenant  in  tail.  Or^  if  the 
devise  in  1741  was  not  sufficient  to  bar  the  entail,  tbe  deed  of 
the  last  named  Thomas  Weston  Harper  was  iiilly  adeqtiate  to 
that  efibct.  The  principle  of  all  the  authorities  on  this  point  i% 
that  to  avoid  a  perpetuity,  the  best  means  in  the  power  of  tbe 
tenant  in  tail  shall  be  used  to  bar  the  entail.  If  he  is  in  posses- 
sion, and  his  name  is  on  the  court  rolls,  he  may  do  it  by  sop- 
render  to  the  use  of  his  will,  where  there  is  no  odier  customaiy 
method.  If  he  is  not  in  possession,  and  only  intitled  to  an 
equity  of  redemption^  he  may  do  it  by  devise  alone.  So  in 
the  present  case,  the  best  means  were  used  which  the  tenant  in 
tail  had  in  his  power  to  use. 

Cur.  advis.  tmH, 
Lord  LouoH^OROuan,  after  stating  the  case  at  lengthy  pro- 
ceeded thus.     On  this  case  it  is  clear  that  the  verdict  must  be 
entered  for  the  Defendants  Laaoe  and  Davis,  as  to  the  prembei 

(a)  On  this  point  see  the  aothorities      King  y.  JTtng,  in  the  excellent  edition 
refored  to  in  a  iiote  lubjoined  to     otFcere  fmkms,  by  Mh  Car. 

in 
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in  their  respective  occupations;  first,  because  no  title  is  shewti     ITQd. 
in  any  of  the  lessors  of  the  Plaintiff  to  the  freehold  lands ;  ftdly,      " 
because  the  fine  in  one  case,  and  the  length  of  adverse  possession      agamm 
in  the  other,  would  bar  an  ejectment.  i-ow»» 

With  regard  to  the  copyhold  lands,  the  first  question  is^ 
whether  the  lessors  of  the  Plaintiff  in  the  first  demise  have  shewn 
a  title?  It  is  fairly  objected,  that  they  do  not  derive  a  title  by 
distinct  surrenders  from  the  persons  named  in  the  will  o(  Smitk. 
But  they  shew  a  title  by  surrender  from  a  surviving  trustee  iik 
1744.  It  may  then  be  presumed  that  antecedent  to  that  sur- 
render the  estate  had  been  duly  conveyed,  and  it  is  not  compe^ 
tent  to  the  Defendant  Powell,  who  has  constantly  paid  the  rent 
of  1 1/.  to  the  trustees,  to  object  to  their  title  to  receive  it ; 
and  they  could  have  no  other  title  but  as  under  the  appdirtt^ 
ment  of  that  will.  The  next  objection  is,  that  they  are  mere 
trustees  with  respect  to  the  estate,  and  shall  not  recover  the  pos- 
session from  the  cesHii  que  trust,  while  the  rent  of  1 1/.  is  duly 
paid;  on  which  the  following  points  arise.  1st.  "Whether  any 
and  what  estate  is  given  by  the  will  of  Smith  to  Robert  Weston  f 
€d.  In  whom  the  right  of  Robert  Weston  is  now  vested  ?  3d. 
Whether  this  is  a  case  in  which  a  court  of  law  can  stop  the  ef-  [  460  3 
feet  of  a  legal  title  to  obtain  possessioti?  The  will  oi  Smith  with 
respect  to  Robert  fVeston,  is  argued  to  import  a  mere  fecom^ 
mendation  of  him  and  his  family  to  be  continued  tenants;  and  it 
is  said  that  a  direction  not  to  raise  the  rent  Would  be  void,  as 
repugnant  to  the  estate  given ;  to  support  which  position  two 
cases  from  2  Vem.  596.  &  746.  were  cited*  But  those  cases 
are  not  applicable.  In  the  one,  the  trustees  of  an  estate  given 
to  a  charity  had  thought  fit  tb  impose  subh  a  condition;  iti 
the  other,  the  Chancellor  had  established  it  on  a  proposal 
for  the  benefit  of  the  trust  estate.  In  both,  the  act  was  done 
without  due  authority.  But  a  testator  in  giving  his  estntfe 
may  impo$(e  any  teritis  consistent  with  the  mlto  of  law,  and 
it  can  only  be  a  question  on  the  intention*,  when  bequest! 
seem  to  encounter  each  other.  In  the  present  case,  the  de- 
visees take  no  benefit;  they  are  mere  trustees.  The  object  of 
the  charity  is  limited,  and  the  sum  defined.  The  direction  to 
continue  the  possession  of  Weston  and  his  children,  and  posterity 
paying  that  sum,  is  as  positive  as  the  direction  to  lay  out  tfa^ 
11/.  and  to  distribute  die  gowns  bought  with  it  to  ten  poo^ 
men.    The  trustees  are  as  much  botmd  to  support  one  beigueitt 

as 
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1790.  as  the  other.  But  although  it  it  clear  that  the  Wesian  fiunily  arc 
the  objects  of  a  trust  in  this  will,  it  is  far  from  being  clear  in 
agahui  what  manner  the  bequest  in  their  favour  is  to  take  effect.  It 
^^^  is  not  a  necessary  conclusion  that  same  estate  mast  pass  to 
them  by  the  will.  It  must  be  allowed,  that  a  condition  to  pay 
a  rent  for  ever  will  create  an  estate  in  fee,  as  in  the  case  cited 
from  S  Bulsir.  194.  and  that  **  posterity''  may  be  a  word  of  li- 
mitation, as  in  the  cases  cited  in  the  first  argument.  But  all 
these  cases  are  upon  words  annexed  to  an  express  devise  of  an 
estate.  In  this  will  there  is  no  express  devise  to  Robert  fVesUm. 
It  is  only,  that  **  he  who  was  then  tenant,  and  his  children  and 
<*  posterity  should  never  be  put  forth,  but  continue  the  posses- 
<<  sion."  The  idea  of  the  testator  seems  to  have  been  a  perpe- 
tual tenancy  at  a  fixed  rent.  Thinking  the  bequest  imperative 
to  the  trustees,  I  do  not  know  but  that  trust  might  have 
been  well  executed  by  granUng  leases  for  years  renewable.  I 
am  not  sure  that  it  would  be  a  breach  of  trust  to  follow  either 
the  course  of  succession  to  personal  estate,  on  the  legal  courBe  of 
descent  in  continuing  the  possession  to  the  posterity  of  Bcbert 
Weston.  But  supposing  that  the  trust  is  executed  in  the  trustees, 
and  that  an  estate  passed  to  Robert  Weston,  the  words  ^*  to  hk 
[  461  ]  '*  children  and  posterity^'who  should  succeed  ",  must  confine  it 
to  an  estate  taiL  An  estate  to  a  man  and. his  children^  if  he  hsi 
none  bom,  is  an  estate  tail  according  to  Wil^s  Case,  6  Gk  ]6  i. 
Posterity  goes  still  further.  It  is  an  exclusion  of  collateral 
heirs,  and  must  cut  off  the  fee-simple  by  necessary  implication. 
If  then  any  estate  passed  to  Robert  Weston,  it  was  an  equitable 
estate  tail  of  a  copyhold  descendible  by  the  custom  in  Borough 
English,  and  the  lessor  of  the  Plaintiff  Mary  Weston  Harper  is 
heir  in  tail  unless  it  were  barred.  This  brings  it  to  the  ques- 
tion, whether  the  estate  tail  is  barred  ?  It  was  argued  that  it  was 
barred  by  the  will  of  Thomas  Weston  Harper.  Now  though  it 
is  true  that  the  devise  of  an  equity  in  a  copyhold  requires  do 
surrender,  yet  that  is  where  the  testator  has  a  devisable  estate. 
The  entail  must  first  be  barred.  The  party  must  have  done 
some  antecedent  act  to  enable  him  to  devise.  Here  no  such 
thing  was  done.  And  the  will  of  Thomas  Weston  Harper  did 
not  operate  long :  there  was  no  length  of  possession  against  the 
entail  on  which  to  presume  a  surrender.  But  it  is  said  that  the 
entail  was  barred  by  the  deed  of  the  younger  Thomas  Weston 
Harper.    But  it  would  require  a  good  deal  of  argument  to 

prove 
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prove  that  a  lease  made  by  the  equitable  tenant  in  tail  of  a     1790. 
copyholdi  should  be  a  bar  of  the  entail.     It  is  not  clear  then        ^^ 
that  the  estate  tail  was  de  facto  barred  by  any  act  of  the  tenant;      tn^iiiui 
if  not,  then  Mary  Weston  Harper  is  intitled  as  heir  in  tail.  But  ^ 

supposing  it  to  have  been  barred,  and  that  William  tfeston 
Harper  was  tenant  in  fee,  then  she  is  intitled  as  customary  heir 
at  law.  Yet  on  that  supposition  is  it  clear  that  Powell  is  in- 
titled  to  hold  against  the  Plaintiffi  for  the  term  of  2000  years? 
He  takes  a  lease  for  21  years  at  the  yearly  rent  of  30/.  A  few 
weeks  after  this  he  has  a  conveyance  of  the  same  premises  for 
2000  years  in  consideration  of  85/.  But  this  consideration  was 
grossly  inadequate;  it  was  not  five  years'  purchase.  It  must 
therefore  have  been  either  a  mortgage  to  secure  the  sum  of  85/. 
or  a  purchase  evidently  fraudulent,  and  only  obtained  by  some 
imposition  on  an  ignorant  man.  If  it  were  a  mortgage,  the 
mortgagee  had  no  right  of  possession  as  loag  as  the  money  Was 
paid.  If  it  were  a  fraudulent  purchase,  there  could  be  no 
equitable  title.  Then  the  third  question  is,  whether  there  is 
such  an  equity,  as  can  obstruct  the  clear  legal  title  of  the  Plain- 
tiffs in  the  first  demise  to  obtain  possession  ?  Now  the  rule  is, 
that  unless  in  the  case  of  a  clear  trust,  the  equitable  title  oi 
cestui  que  trust  shall  not  be  set  up  against  the  legal  title  of  the 
trustee  (a) ;  and  in  the  present  case  it  is  not  clear  who  is  the 
cestui  que  trust.  If  the  trusts  are  not  clearly  executed  in  favour  [  46£  ] 
of  any  one,  it  is  fit  that  the  trustees  should  be  in  possession, 
and  if  any  remedy  is  required,  it  must  be  sought  in  another 
place. 

We  are  therefore  of  opinion  that  a  verdict  must  be  entered 
for  the  lessors  of  the  Plaintiff  in  the  first  demise,  as  to  the  pre- 
mises  in  the  occupation  o(  Powell. 

(a)  [It  is  now  settled  that  even  in  Hodsden  t.  Staple,   S  T.  R.   684. 

the  case  of  a  clear  trust,  the  equitable  GoodHile  d,  Jonei  r.  Jtmei,  7  T.  R. 

estate  of  cestui  que  trust  shdl  not  be  45.   Boe  d.  Beade  ▼•  Beade,  S  T.  R« 

let  up  against  the  legal  dtle  of  the  ISS.    Doe  d,  Shewcn  ▼•  WroU^    $ 

trustee.    See  the  cases  of  Doe  d.  East,  I3S.] 
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179Q.      niained  legally  due,  then  the  verdict  to  be  entered  for  the  Di 

~Z  fendants. 

Uray 

against  TIlis  was  afgucd  in  Easter  Term  last,  by  Bond^  Seijt., 

the  PlaiiilifT,  and  Runningtoii^  Serjt*,  for  the  Defendants.    Ant 
in  this  term  by  Adaii\  Serjt.,  for  the  Plaintiff,  and  Le  Blanc,^ 
Seijt.,  for  the  Defendants. 

On  behalf  of  the  Plaintiff  two  points  were  made:     1. 
the  prior  legal  debt  which  the  jury  had  found  to  be  due,  wi 
not  vitiated  by  the  subsequent  usurious  contract  for  the  forbear — 
ance  of  it ;  2.  That  this  debt  was  not  extinguished  by  the  deeA 
of  assignment.     To  establish  the  first  point,  it  was  said,  thaC 
the  statutes  12  Car,  2.  c.  13.  s.  2.  and  12  Ann.  st.  2.  c.  16.  j.  1. 
had  declared  that  ^^  all  bonds,  contracts,  and  assurances  what- 
ever, whereupon  and  whereby  usurious  interest  should  be  taken, 
&c.  should  be  void."     But  these  expressions  could  not  extend 
to  a  prior  bond  Jlde  debt,  independent  of  any  such  contract  or 
assurance.     It  was  admitted  that  the  five  bills  of  exchange 
which  covered  the  usurious  transaction,  were  void ;  but  it  was 
urged  that  the  Plaintiff  was  fairly  and  justly  intitled  to  the 
two  sums  of  597/.  and  685/.    To  shew  that  a  former  legal  debt 
was  not  destroyed,  by  a  subsequent  illegal  agreement,  these 
authorities  were  cited,  viz.  Cro.  Eliz.  £0.     1  Mod,  69.    2  Mod. 
307.    7   Mod.  119.    1  Sannd.   294.    Sir  Thomas  Raym.   197. 
3  Salk.  391.  3  Keb.  142.  2  Burr.  1077.  C(ywp.  112. 

With  regard  to  the  second  point,  it  was  argued  that  the  sim- 
ple contract  was  not  extinguished  by  the  deed,  which  was  in- 
validated by  the  recovery  of  the  assignees  in  the  King's  Bench: 
that  the  principal  being  gone,  the  incidental  covenants  were 
likewise  annihilated.  Yelv.  19.  1  Bac.  Abr.  541.  So  also  a 
bond  taken  for  a  simple  contract  debt,  after  an  act  of  bank- 
ruptcy, does  not  extinguish  the  simple  contract,  or  prevent  the 
creditor  from  coming  in  under  the  commission.  Stra.  1042. 
S.  C.  Cas.  Temp.  Hardwicke  267.  Bull,  N.  P.  182.  So  if  an 
infant  become  indebted  for  necessaries,  and  give  a  bond  with  a 
penalty,  conditioned  for  the  payment  of  the  debt;  the  bond 
being  void  does  not  extinguish  the  simple  contract,  though  it 
would  be  otherwise,  if  it  were  a  single  obligation.  Co.  Lit. 
172  a,  and  Harg.  note,  last  edit.  Cro.  Eliz.  920.  Bull.  N.  P. 
182. 

On  the  part  of  the  Defendants,  the  sum  of  the  arguments 

was, 
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^as,  that  at  the  time  when  the  usurious  contract  was  made,  the       1790. 

parties  stood  as  debtor  and  creditor,  on  an  account  of  goods      "~; 

sold  and  bills  given  in  the  course  of  trade.     All  these  were      against 
annulled,  and  then  Gray  became  a  lender  of  the  money  owing 
to  him,  and  Purser  a  borrower  of  it,  as  much  as  if  the  money 
had  been  paid,  and  lent  again  at  an  usurious  interest. 

The  Court  were  all  clearly  of  opinion,  that  the  fair  debt  for 
the  goods  sold  still  subsisted,  unimpeached  by  the  u**urions 
transaction,  and  was  not  a  colourable  pretence  to  cover  a  real 
loan.  Accordingly  judgment  was  ordered  to  be  entered  for  the 
Plaintiff  as  to  the  two  sums  found  by  the  jury. 


Braithwaite  against  Cooksey  and  Another.  ,^2^^ 

KEPLEVIN  for  taking  on  the  13th  of  Octoba-  1788,  the  Where  the 

goods  of  the  Plaintiff,  an  infant,  who  sued  by  prochein  lands  dies 

amv*  before  the 

"'  •  1  •  expiration  of 

Avowry  and  cognizance,  that  for  six  years  next  before,  and  the  term,  and 

ending  on  the  29th  Seplember  17 88y  one  Wmiam  Braithwaite  tat^™con^ 

deceased,  in  his  life-time,  and  Elizabeth  Braithwaite  his  admi-  tinuesin 

nistratrix,  held  and  enjoyed  the  said  places  in  which,  &c.  in  during  die 

manner  following,  that  is  to  say,  the  said  William  Braithwaite  ^ndirft^^ti 

for  and  during  a  part  of  the  aforesaid  time,  until  and  at  the  expiration  of 

time  of  his  death,  and  the  said  Elizabeth  Braithwaite  as  such  miybc'talren 

fidministratrix  as  aforesaid,  from  the  death  of  the  said  William  for  rent  due 

BraitJmaite  for  and  during  the  residue  of  the  term  aforesaid,  term.  [The 

under  and  by  a  certain  demise  thereof,  ihentofore  made,  and  fh**^^°"i°^ 

before  the  said  time  when,  &c.  determined,  at  a  certain  yearly  trator  being 

rent,  to  wit,  the  yearly  rent  of  65/.  3s.     And  the  said  Elizabeth  sioa^f^^ 

Braithwaite  administratrix  as  aforesaid,  continued  and  was  in  tenant  with- 

the  possession  of  the  said  places  in  which,  &c.  from  the  deter-  oiAnne.] 
mination  of  the  said  demise,  until  and  at  the  said  time  when, 
&C.  and  because  a  large  sum,  to  wit,  the  sum  of  396/.  IBs.  of 
the  said  yearly  rent  for  six  years  of  the  said  demise  ending  and 
ended  on  the  said  29th  day  of  September  in  the  year  of  our  Lord 
1788,  on  that  day  and  year,  and  also  at  the  said  time  when,&c. 
were  in  arrear  and  unpaid  to  the  §aid  Holland  (Cooksey)  he  the 
said  Holland  in  his  own  right  well  avows,  and  the  said  Hum^ 
phry  (the  other  Defendant)  as  bailiff  of  the  said  Holland^  well 

acknowledges 
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1790. 

Braitii- 

WAITE 

against 

COOKSET. 


acknowledges  the  taking  of  the  goods  and  cbattels  in  the  said 
declaration  mentioned  in  the  said  places  in  whicbf  &c  at  the 
said  time  when,  &c«  the  said  time  when,  &c.  being  within  the 
space  of  six  calendar  months  after  the  determination  of  the 
aforesaid  demise,  and  during  the  continuance  of  the  said  Hoi' 
land's  title  and  interest  in  and  to  the  same  demised  premises 
with  the  appurtenances,  and  during  the  possession  of  the  said 
Elizabeth  Braiihwaite  administratrix  as  aforesaid,  from  whom 
and  the  said  William  Braiihwaite  such  arrears  of  r^t  became 
due  as  aforesaid,  and  justly,  &c.  for  and  in  the  naine  of  a  dis- 
tress for  the  said  rent  so  due,  in  arrear,  and  unpaid  as  afore- 
said, and  which  said  rent  still  remains  due  and  unpaid,  and 
this,  &c.  wherefore,  &c. 

The  second  avowry  and  cognizance  stated  the  yearly  rent  to 
have  been  42/.  and  the  arrears  252/.  but  in  other  respects  were 
the  same  as  the  first. 

The  third  stated,  ^^  That  for  a  long  space  of  time  before  the 
said  time  when,  inc.  to  wit,  for  the  space  of  six  years  next  be- 
fore, and  ending  and  ended  on  the  said  29lh  day  o(  September 
in  tlie  said  year  1788,  the  said  William  Braithwaile  deceased, 
in  his  life-time,  and  the  said  John  (the  Plaintiff)  held  and  en- 
joyed the  said  places  in  which,  &c.  (amongst  other  premises) 
with  the  appurtenances,  as  tenants  thereof  to  the  said  Holland^ 
in  manner  following,  to  wit,  the  said  William  Braithxcaiie  for 
and  during  a  part  of  the  time  last  aforesaid^  until  and  at  the 
time  of  his  death,  and  the  said  John  Jrom  the  time  qf  the  deaik 
of  the  said  William  Braithwaite  ^br  and  during  the  residue  of 
the  time  last  aforesaid^  under  and  by  virtue  of  a  certain  other 
demise  thereof  thentoforc  made,  and  before  the  said  time  when, 
&c.  determined,  at  a  certain  yearly  rent,  to  wit,  the  yearly  rent 
of  66/.  35.  and  the  said  John  continued  and  was  in  the  posses- 
sion of  the  said  place,  in  which,  &c.  from  the  determination  of 
tlie    said  last  mentioned  demise,  until  and  at  the  said   time 
when,  &c.  and  because  a  large  sum,  to  wit,  the  sum  of  296^.  18^. 
of  the  said  last  mentioned  yearly  rent,  for  sji^^  y^ars  of  the  said 
last  mentioned  demise,  ending  and  ended  on  the  29th  day  of 
September  in  the  said  year  1788,  on  that  day  and  year,  and  also 
at  the  said  time  when,  &c.  were  in  arrear.  and  unpaid  to  the 
said  Holland^  he  the  said  Holland  in  his  own  right  well  avows, 
and  the  said  Humphry  as  bailiff  of  the  said  HdUaad^  well  ap- 
{knowledges  the  taking  of  the  said  goods  aodchatiebip  the  said 

declaration 


IN  THK  Thirtisth  Year  OF  GEORGE  IIL  467 

•  ^declaration  mentioned  in  the  said  places  in  which,  &c.  at  the    •  1790. 
said  time  when,  &c.  the  said  time  when,  &C,  being  within  thfe     -j^^^J^ 
'  0pace  of  six  calendar  months  after  the  determination  of  the  said       wAin 
last  mentioned  demise,  and  *during  the  continuance  of  the  said     c^^, 
Holland's  title  and  interest  in  and  to  the  said  demised  premises,   r  *4.57  i 
and  during  the  possession  of  the  said  Johriy  from  whom  and  the 
said  William  Braithwaite  such  arrears  of  rent  became  due  as 
last  aforesaid,  and  justly,  &c.  for  and  in  the  name  of  a  distress 
for  the  said  rent  so  due,  in  arrear  and  unpaid  as  last  aforesaid, 
and  which  said  i^nt  still  remains  due  and  unpaid,  &c. 

The  fourth  were  like  the  third,  except  that  the  annual  rent 
was  stated  to  be  42/.  and  the  arrears  £52/. 

To  each  avowry  and  cognizance  there  was  a  general  demurrer, 
'in  support  of  which  Clayton^  Seijt.,  argued  in  the  following 
manner.  At  common  law  no  distress  could  be  taken  after  the 
expiration  of  the  term.  1  Roll.  Abr,  672.  Co.  Litf.  47  b.  The 
statute  8  Anne^  c.  14.  gave  a  power  to  executors  and  others  to 
distrain  within  six  months  after  the  determination  of  the  term, 
and  during  the  possession  of  the  tenant  The  avowant  is  in  the 
nature  of  a  Plaintiff,  and  to  entitle  himself  to  enter  must  make 
a  good  title  in  omnibus.  He  ought  to  shew  that  the  distress  was 
taken  during  the  possession  of  the  tenant.  Here  William  Braith- 
'Waite  died  before  all  the  rent  became  due,  for  which  the  distress 
was  taken.  The  case  therefore  is  not  within  the  terms  of  the 
proviso,  nor  within  the  spirit  of  it,  as  it  would  tend  to  this,  that 
the  succeeding  tenant  should  be  liable  to  be  distrained  for  rent 
dne  from  bis  predecessor,  who  was  out  of  possession,  and  after 
-six  months  had  expired  from  the  end  of  the  term.  The  first 
and  second  avowries  state  that  Elizabeth  Braithwaitc  the  admi- 
tiistratrix  continued  in  possession,  and  the  third  and  fourth  that 
the  Plaintiff  did  the  same ;  the  pleading  then  is  bad,  for  the  time 
that  William  Braithwaite  was  tenant.  The  term  quocid  William 
Brdithwaite  determined  by  his  death. 

AdaiVf  Serjt.,  for  the  Defendants.  The  three  principal  statutes 
concerning  distresses  make  these  avowries  good.  The  32  Hen. 
S.  e.  37.(ff)  enables  the  landlord  to  distrain  against  executors 
and  administrators  (6);  the  8  Annec.  14.  (c)  to  distrain  within  six 

{d)  S.  4.  ilistrain,  and  therefore  does  not  seem 

lb)  [This  statute  enables  the  exe-      to  apply  to  the  present  ca»e.] 
flUori  q£  tenanti  in  fee  simple,  4^.  to         {c}  S.  6  &  7. 

months 
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1790.  months  after  the  end  of  the  term;  and  the  11  Geo.  a.  e.  19(tf). 

^i^,  to  avow  generally. 
WAITS  The  Court  were  very  clearly  of  this  opinioo,  and  tberefive 

against 

CoouKT.  gave 

Judgment  for  the  Defendants  (i). 


(«)  S.  88.  bot  the  ofmiion  of  the  Court  im 

Tlie   rule  for  judgment  was     given  on  the  two  fint  avowrin. 
theDef; 


W 

W 
drawn  up  general  for  the  Defendants, 


^J^"^'  Studd  against  Acton  (a). 

An  action     Middlesex  \  '^ATHJNIEL  Lee  Acton,  late  of  Levemere  in 
on  {he  22^     (to  wit).    J^      the  county  of  Stt^»,  Esq.  late  sheriflF  of  the 
83  Hen.  6.    game  countyt  was  attached  to  answer  to  James  Studd,  in  a  plea 
fie^ntta  of  trespass  on  the  case,  &c  and  thereupon  the  said  James  by 
Jt^totafo  ^^^ww^  Ward,  his  attorney,  complains :— For  that  whereas  by 
tetf  on  an     a  certain  act  made  in  the  parliaqicnt  of  the  lord  Hemy  the 
outofcAon-  Sixth,  late  King  o£  England,  &c.  holden  at  Westminster  in  the 
ceiy;  Out     county  of  Middlesex,  on  the  25th  day  of  February,  in  the  23d 
fening  only  year  of  his  reign,  it  was  amongst  other  things  enacted  by  the 
^  couruof   Authority  of  the  same  parliament,  that  all  sheri&  should  let  out 
common       of  prison  all  manner  of  persons  by  them  or  any  of  them  ar- 
^^  ^'        ifested,  or  being  in  their  custody,  by  foree  of  any  \mit,  UUor 
warrant,  in  any  adiofi  personal,  or  by  cause  of  indictment  qftreS' 
pasSf  upon  reasonable  sureties  of  su£Scient  persons,  having  sof* 
ficient  within  the  counties  where  such  persons  be  so  let  to  bail 
or  mainprize,  to  keep  their  days  in  such  place  as  the  said  writs, 
bills  or  warrants  should  require  (as  by  the  said  statute,  reference 
being  thereunto  had,  may  more  fully  appear).     And  whereas 
after  the  making  and  publishing  of  the  said  act,  to  wit,  on  the 
l6th  day  o{  December,  in  the  SOth  year  of  the  reign  of  our  pre- 
sent sovereign  lord  the  king,  one  John  Eevett  prosecuted  out  of 
the  court  of  our  said  lord  the  king  of  his  chancery,  the  same 
then  being  at  Westminster  in  the  said  county  of  Middlesex,  a 
certain  writ  of  our  said  lord  the  king  of  attachment,  directed 
to  the  Sheriff  of  Suffolk,  by  which  said  writ  the  same  lord  the 
king  commanded  the  said  sheriff  to  attach  the  said  James  and 
Elizabeth  his  wife^  and  one  James  Reilly  and  Elizabeth  Cotton, 

(a)  As  this  action  was  rather  uncommon^  the  declaration  is  stated  at  length. 

{b)  [See  post,  p.  475.  n.  (o)J 

SO 
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so  as  to  have  them  before  the  saine  lord  the  king  in  his  court  1790. 
of  chancery  in  eight  days  after  Saint  Hilary^  wheresoever  the  "^^^ 
said  court  should  then  be,  there  to  answer  to  the  said  lord  agprntt 
the  king  as  well  touching  a  certain  contempt  which  they,  as  it 
was  alleged,  had  committed  against  our  said  lord  the  king, 
as  also  such  other  matters  as  should  be  then  and  there  laid 
to  their  charge ;  and  further  to  perform  and  abide  such  or- 
der as  our  said  lord  the  king's  said  court  should  make  io 
that  behalf;  and  that  the  same  sheriff  should  bring  that  writ 
with  him ;  which  said  writ  was  thus  indorsed  *^  by  the  Court 
for  not  answering  at  the  suit  of  John  Beoettj  Esq.  Plaintiff." 
Which  said  writ  so  indorsed,  the  said  John  Bevett  afterwards  [  469  ] 
and  before  the  return  of  the  same,  to  wit,  on  the  26th  day  of 
December^  in  the  SOth  year  of  the  reign  of  his  present  majesty 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
delivered  to  the  said  Nathaniel  i>e,  then  sheriff  of  the  said 
county  o(  Suffblky  in  due  form  of  law  to  be  executed;  by  virtue 
of  which  said  writ,  the  said  Nathaniel  Lee  so  being  such  sheriff 
of  the  county  of  Suffolk  as  aforesaid,  afterwards  and  before  the 
return  of  the  said  writ,  to  wit,  on  the  said  26th  day  of  Decern^ 
ber  in  the  year  last  aforesaid,  at  Campsay  Ash  in  the  said  county 
of  Suffolk^  took  and  arrested  the  said  James  Studd  and  Elizabeth 
his  wife:  and  the  said  J!zm^5  iS^t^  in  fact  says,  that  immediately 
after  the  taking  and  arresting  of  them  the  said  James  9XiAElizabeth 
his  wife,  they  the  said  James  and  Elizabeth  his  wife  then  and 
there  tendered  and  offered  to  the  said  Nathaniel  Ijee  so  being 
such  sheriff  as  aforesaid,  reasonable  sureties  of  sufficient  persons, 
to  wit,  Thomas  Carthem  and  James  Lynn^  then  and  there  being 
sufficient  persons,  and  having  and  each  of  them  having  suf- 
ficient within  the  county  of  Suffolk  aforesaid  for  the  appearance 
of  them  the  said  James  and  Elizabeth  his  wife,  according  to  the 
command  of  the  said  writ,  according  to  the  form  of  the  said 
statute.  Nevertheless  the  s^id  Nathaniel  Lee  not  regarding 
the  said  statute,  but  contriving  and  wrongfiiUy  intending  un- 
justly to  injure,  aggrieve,  and  oppress  the  said  James  Studd^  and 
to  put  him  to  great  trouble  and  expence  in  this  behalf,  absoluiefy 
refused  to  accept  of  any  bail  or  sureties  for  them  the  said  Jameg 
and  Elizabeth  his  wife,  and  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  carried  them  the  said  James  and  EUza^ 
beth  his  wife,  to  the  common  gaol  of  our  said  lord  the  king,  in 
and  for  the  said  county  of  StsffbUtf  and  them  then  and  there  kept 

and 
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1790»     and  detained  prisoners  under  the  custody  of  the  said  Nathamd 
g^^^      Leef  then  sheriff  x>f  the  said  county  of  Suffolk  for  a  long  space 
agahui      of  time,  to  wit,  for  the  space  of   10  days,  against  tkejbrmtftke 
^''^^      statute  in  such  case  made  and  provided;  whereby  the  said  Jama 
Studd  was  not  only  during  all  that  time  deprived  of  his  liberty 
and  hindered  and  prevented  from  transacting  his  lawful  affiitrs 
and  business,  but  also  by  reason  of  the  said  imprisonment  of  i»s 
said  wife,  lost,  and  was  deprived  of  the  service  and  ^^ssistaoce 
of  his  said  wife  in  his  affairs  and  business,  wher^ore  the  said 
James  Studd  saith  he  is  injured  and  hath  sustained  damage  to 
the  value  of  iOOOU  and  therefore  he  brings  suit,  &c« 
[  470  ]        To  this  declaration  there  was  a  general  demurrer;  which  was 
argued  in  Easier  Term  last,  by  Le  Btanc^  Serjt.,  for  the  De- 
fendant, and  Ixvwrence^  Serjt.,  for  the  Plaintiff;  and  in  the  pre* 
sent  terra  by  Rooke,  Seijt.,  for  the  Defendant,  and  Adair^  Seijt, 
for  the  Plaintiff.   The  following  were  the  arguments  in  support 
of  the  demurrer. 

The  question  in  this  case  is,  whether  the  sheriff  is  bound  by 
the  Stat.  £S  Hen.  6.  c.  9*  to  take  bail  on  an  attachment  iasDing 
out  of  chancery  ?  It  is  clear  that  such  process  is  not  within  the 
words  of  the  statute,  which  are  *'  That  the  said  sherifis  and  all 
^  other  officers  and  ministers  aforesaid,  shall  let  out  of  prison 
<<  all  manner  of  persons  by  them  or  any  of  them  arrested,  or  b^ 
**  ing  in  custody  by  force  of  any  uvfV,  bill^  or  warranty  in  mg 
"  action  personal^  or  by  cause  of  indictment  qftrespasSf  upon  rea- 
**  sonable  sureties,  &c."  Now  the  term  "  action"  is  confined  to 
suits  in  courts  of  common  law.  It  is  to  be  considered  there- 
fore, whether  the  meaning  of  the  statute  extends  to  this  process 
of  attachment  out  of  a  court  of  equity.  At  common  law,  there 
was  no  arrest  in  civil  actions,  except  in  cases  of  trespass  vi  H 
armiSf  and  in  suits  to  recover  the  debt  of  the  king:  but  by  a  gra- 
dual progress  it  was  extended  to  all  personal  actions  as  at  the  pre- 
sent day.  The  stat.  52  Hen.  3.  c.  23.  and  eighteen  years  after, 
the  stat.  West.Q,  IS  Ed.  I.  c.  11.  gave  an  attachment  against 
the  bodies  of  bailiffs,  servants,  chamberlains,  and  receivers,  for 
arrears  of  accounts.  The  13  Ed.  1.  st.  S.  gave  the  capias  si 
kucus  against  the  conusor  of  a  statute  merchant.  By  25  Ed  5. 
St.  5.  c.  17.  the  same  process  is  given  in  debt  and  detinue  as  ia 
account.  The  27  Ed,  3.  st.  2.  c.  9.  enables  the  mayor  of  the  staple 
to  arrest  the  conusor  of  a  statute  staple.  The  19  Hen.  7.  e.  9« 
allowed  the  same  process  in  case,  as  in  debt  or  trespass.     The 

23  Hen. 
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t23  Hen.  8.  c.  14.  brdained  the  like  process  in  forcible  entry  op  1790. 
5  Ric.  2.  as  in  trespass  at  common  law^  and  the  like  in  annuity  "Z 
and  covenant,  as  in  an  action  of  debt  And  21  Jac^  1.  c.  4.  the  o&aMU 
like  process  in  popular  actions,  as  in  trespass  vi  et  atmis  at  com**  ^^^^^'^ 
mon  law.  An  arrest  therefore,  by  the  process  of  a  court  of 
common  law  is  a  matter  of  right  in  the  Plaintiff,  which  courts 
of  law  cannot  prevent,  and  in  which,  before  the  Legislature  in- 
terfered, the  siieriff  had  no  legal  power  to  take  baiL  For  tills 
purpose  the  23  Hen.  6.  c.Q.  13  Car.  2.  st.  2.c.  2.  and  12  Geo.  K 
c.  29.  were  passed.  But  an  arrest  in  a  court  of  equity  is  by  no 
means  a  right  which  a  Plaintiff  c^n  claim :  it  is  a  mere  fiction 
invented  by  successive  chancellors  to  strengthen  tlie  jurisdiction  [  471  ] 
of  the  court.  The  party  is  taken  on  a  supposed  contempt  of 
the  court  by  non-appearance.  But  the  chancellor  may  issue 
process  of  contempt  or  not,  at  his  pleasure,  may  model  and  con- 
trol  the  arrest,  and  may  direct  lyhether  any  bail,  or  to  what 
amount  shall  be  taken.  The  principle  therefore  of  arrests  in 
courts  of  common  law  and  equity,  is  totally  different.  If  courts 
of  law  had  adopted  the  same  fiction,  the  statutes  which  extended 
the  capias  would  have  been  unnecessary.  The  proceeding  in 
equity  is  not  directly  for  any  demand  either  real  or  personal,  it 
is  not  in  rem  but  in  personam.  4  Inst.  84«  It  is  usually  for  r«-i 
U^f  where  the  law  is  harsh,  as  in  cases  of  penalties;  or  defective, 
as  in  applications  for  specific  performance,  or  for  the  discovery  of 
fraud.  It  was  originally  a  matter  of  grace  ^nd  favour,  and  not 
to  he  demanded  as  a  right.  Incidentally  indeed  equUy  gives  fuU 
relief;  having  once  entertained  jurisdiction  of  the  cause,  it  wiU 
Qpt  send  the  parties  to  law  again.  The  19  Hen*  7«  ^  9«  being 
the  first  statute  which  gave  a  power  to  arrest  in  cases  where  no 
specific  demand  was  made,  it  is  obvious  that  at  the  time  whea 
the  statute  in  question  23  Hen^  6.  c*  9«  was  pas^,  there  was  na 
power  to  arrest  in  such  cases.  In  this  action  tiierefbre,  which 
is  to  recover  ui>certain  da^iages,  there  could  have  been  no  arrest 
of  the  person  at  that  time.  Consequently  this  action  could  not 
have  come  within  the  provlsipqs  of  the  statutie9  or  have  been  i» 
th^  cpntemplatipn  of  the  Legidlature.  Thje  subpoena  in  Chan* 
eery  was  not  invented  befojre  the  reign  of  ijiic.  2.  S  Blacki  Conu 
52.  The  attachment  of  contempt  for  disobeying  it  must  of  counMi 
b^  subsequent.  In  the  reign  of  He$h  6.  great  jealoosiea  wer» 
entertained  p/'the  power  of  thcCourt  of  Chancery*  Accordingly. 
%ikQ  15  ikn*  6.  c.  4.  reciiipg  tb^t  diystsi  persons,  bad  been  v&ued 

and 
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1790.  and  grieved  by  writs  of  subpoena^  directed  that  **  no  writi  of 
'T~ —  **  subpoena  should  be  from  thenceforth  granted,  until  surety 
ngamtt  <<  were  found  to  satisfy  the  party  so  grieved  and  vexed  for  ha 
AcTOH.  jj  damages  and  expences,  if  so  be  that  the  matter  cannot  be 
**  made  good,  which  is  contained  in  the  bill."  And  the  31  Hen. 
<{•  c.  2.  which  enacts  that  the  Chancellor  should  issue  proclama- 
tions against  persons  who  refused  to  obey  the  king's  writ  and 
appear  before  the  council,  or  in  chancery,  is  particularly  cau- 
tious that  no  pretence  should  on  that  account  be  made  for  in* 
creasing  the  jurisdiction  of  the  Court  of  Chancery  in  other  re- 
spects ;  it  therefore  provides  **  That  no  matter  determinable  by 
<*  the  law  of  the  kingdom,  should  by  that  act  be  determined  in 
[  472  3  '*  any  other  form,  than  according  to  the  course  of  the  same  law 
<'  in  the  courts  of  the  king  having  the  determination  of  die 
<<  same  law."  At  different  periods  then  in  the  reign  of  Hen.  6. 
the  Legislature  shewed  plainly  an  intention  to  restrain  within 
certain  bounds  the  authority  of  the  Court  of  Chancery.  It  is 
hardly  therefore  to  be  conceived,  at  an  intermediate  time  between 
the  nineteenth  and  thirty-first,  viz.  in  the  twenty-third  year  d 
that  prince,  when  the  jealousy  of  the  encroachments  made  by 
clerical  chancellors  was  at  its  height,  that  if  the  process  of  at- 
tachment out  of  Chancery  for  disobeying  a  subpctna  had  been 
known,  the  Legislature  would  have  omitted  to  r^ulate  that  pro- 
cess together  with  the  subpoena.  But  if  it  were  at  tiiat  time 
known,  it  must  be  presumed,  that  it  was  purposely  omitted  in 
a  statute  which  speaks  of  other  kinds  of  attachment.  If  it  were 
not  known  at  the  time  of  passing  the  act,  it  ought  not  to  be 
brought  within  the  meaning  of  the  act  by  a  forced  construction. 
This  is  a  penal  statute,  it  gives  treble  damages  and  a  penalty  of 
40/.  and  is  therefore  to  be  construed  strictly.  Though  this  is 
not  an  action  for  the  penalty,  yet  the  same  construction  must 
prevail.  There  cannot  be  two  methods  of  construing  the  same 
words  of  a  statute.  The  staL  13  Car,  2.  si.  2.  c.  £.  which  is  in 
pari  maierid,  is  in  terms  confined  to  process  out  of  the  courts 
of  King's  Bench  and  Common  Pleas,  and  in  the  fourth  section 
expressly  excludes  attachments  of  contempt  In  personal  ac- 
tions at  law,  the  object  is  to  compel  an  appearance  to  answer 
the  demand  of  the  Plaintiff  of  a  specific  sum  which  is  marked 
on  the  writ  The  sheriff  knows  in  what  sum  he  is  to  take  bail; 
his  line  of  conduct  is  pointed  out  The  Plaintiff  may  take  an 
assignment  of  the  bail  bond,  if  good  bail  be  not  put  in  to  the 

action. 


IN  THE  Thirtieth  Year  of  GEORGE  IIL  47S' 

action.  But  in  the  present  case,  there  can  be  no  such  assign-  1790. 
ment,  or  justification  of  bail,  or  any  other  means  by  which  the  ' 
sheriff*  can  relieve  himself  from  the  consequences  of  his  disobey-  againtt 
ing  the  writ.  There  is  no  decision  or  authority  whatever,  to  ^^'' 
shew  that  this  case  is  within  the  statute.  If  such  there  were^  it 
would  be  against  the  first  principles  of  the  law  of  arrests.  On 
the  contrary,  in  Bland  y.  JRiccard,  3  IjCO.  208.  it  was  deterroinedy 
that  a  bond  taken  by  a  sheriff'  from  a  person  arrested  on  an  at« 
tachment  out  of  Chancery,  was  void,  because  such  person  xoas 
fiot  bailable^  and  in  an  anonymous  case  Stra.  479*  it  is  stated  to 
have  been  resolved  by  all  the  judges,  that  the  sheriff  cotdd  not 
iaie  bail  on  an  attachment.  All  the  cases  indeed  on  the  subject 
turn  on  the  question,  whether  the  bond  when  taken  were  good 
or  not  The  expression,  that  the  bond  is  within  the  statute^  is  [  473  3 
equivocal.  In  some  cases  it  means  that  the  bond  is  good,  in 
others,  that  it  is  bad,  according  as  it  has  reference  to  different 
ports  of  the  statute,  which  in  one  clause  prohibits  bonds  for  ease 
and  favour,  and  in  another,  requires  sheriffs  to  let  to  bail  upon 
reasonable  sureties.  Com.  Dig.  tit  Bail.  (F.  8.)  d  Ventr.  238. 
Cro.  Eliz.  647*  ^yle  234.  Courts  of  law  have  rightly  holden 
in  many  instances,  the  bond  to  be  good,  as  being  allowable 
within  the  equity  of  the  statute.  But  there  is  a  wide  difference 
between  allowing  the  bond  to  be  taken,  and  compelling  the 
sheriff  to  take  it.  Though  when  a  statute  says  an  officer  nuy 
do  a  thing,  the  construction  is  that  he  must  do  it,  yet  at  common 
law,  the  words  may  and  must  have  a  very  different  signification. 
There  are  many  instances  where  officers  have  a  discretionary 
power.  If  commissioners  of  rebellion  take  a  man,  they  may 
bail  him  or  not  at  their  discretion.  Com.  Dig.  tit  Chanc. 
(D.  5.)  If  therefore  the  sheriff  has  it  in  his  option  to  take 
bail  or  not  on  an  attachment  out  of  Chancery,  clearly  the  pre- 
sent action  cannot  be  maintained.  But  the  true  ground  is,  that 
if  any  remedy  is  wanting,  it  must  be  sought  in  Chancery,  as  the 
Chancellor  issues  the  process  to  vindicate  his  court  from  con- 
tempt, it  is  for  him  to  determine  whether  the  sheriff  ought  to 
take  bail.  If  the  sheriff  has  acted  improperly,  that  court  will 
punish  him.  Courts  of  law  are  not  to  interfere  with  the  Court 
of  Chancery.  In  Bailey  v.  Deoereuxj  1  Vem.  269.  an  injunc- 
tion was  granted  to  restrain  the  Defendant  from  proceeding  in 
an  action  at  law  against  the  Plaintiff,  for  an  arrest  on  a  commis- 
sion of  rebellion.     So  also^  where  trespass  has  been  brought  for 

going 
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l*^dO.'  going  over  the  PlaintifTs  land  to  Execute  process  of  the  Court 
"TT;  ;  of  Chancery,  an  injunction  has  been  granted. 
agahut'  On  the  part  of  the  Plaintiff  it  was  argued  as  follows.  The 
AcTOK.  process  of  contempt  being  substituted  by  courts  of  equity  in  lied 
of  process  at  law,  ought  to  be  governed  by  the  same  rules. 
There*  is  no'  ground  for  the  argument,  that  the  defect  df  ju« 
risdiction  in  a  court  of  equity  should  give  it  a  greater  power. 
Although  the  i^'ords  "  action  personal"  in  a  mere  technical 
sense  signify  an  action  at  law,  yet  in  fact  an  attachttient  out  of 
chancery  is  a  writ  in  a  personal  suit.  The  statute  in  question 
is  a  remedial  law.  It  was  made  to  protect  the  liberty  of  tb^ 
subject,  and  therefore  ought  to  receive  a  liberal  construction. 
As  to  the  argument  that  no  such  action  as  this  was  ever  brought, 
the  reason  is,  that  it  has  been  the  universal  practice  tb  take 
[474  ]  bail,  which  no  sheriflF  ever  before  thought  of  refusing.  If  he 
may  take  bail,  he  must  on  every  principle  of  sense  and  liii#;  die 
same  construction  ought  in  reason  be  put  upon  the  words, 
whether  they  are  used  in  a  statute  or  in  the  Iftngilage  of  die 
common  law.  If  the  case  in  Cam.  Dig.  tiL  Chanc.  (D.  5.)  cited 
ihjtn  1  Chan.  Rep.  262.  be  correct,  it*  is  contrary  to  the  lair  of 
the  land,  and  hostile  to  the  common  liberty  of  the  subject.  Ad- 
mitting the  authority  oi  Bailey  v.  Deva*eux{a\  and  of  the  cate 
wfierb  the. Court  of  Chancery  granted  an  injunction  in'aD  action 
of  trespass  for  going  over  the  Plaintiff's'  ground,  to  execute  the 
process  of  the  Court,  neither  of  those  cases  are  applicable.  In 
both,  the  injunction  was  properly  granted;  in  the  former,  be- 
cai!<e  it  was  clearly  a  matter  for  the  Chancellor  to  determine, 
whether  the  commission  of  rebellion  issued  regularly  or  not; 
in  the  latter,  because  the  Court  had  a  right  to  suppofrt  the  exe- 
cution of  its  own  process.  But  in  the  present  case  there  is  no 
question  concerning  the  regularity  of'  the  process,  nor  any  ob- 
struction to  the  execution  of  it;  The  attachment  has  been  duly 
executed,  and  the  question  is,  whether  the  sheriff  can  refuse  to 
take  bail  after  be  has  done  his  duty,  and  complied  with  the 
commands  of  the  Court.  As  to  the  authority  of  3  Leon,  it  is  pro- 
bably niisstated,  since  it  is  not  supported  by  the  case  of  Dive  v. 
Manningham{b)  to  which  it  refers,  but  which  ^^  on  a  question^ 
whether  the  bond  whTch  was  there  taken  Was  void  by  the  stat. 
23  Hen.  6.  not  whether  a  bail  bond  could  be  taken.  That  it 
has  been  for  a  great  Ieng;th  of  time' the  practice  to  take  bail  in 

(fl)  1  Vem.  269.  {b)  Plowd.  62. 

case 
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cose  of  an  attachment,  appears  from  Com.  Dig.  tit,  Bail^  (F.  %*)     1790* 
and  the  cases  there  cited,  Style  £34.  2  Atk.  507«  Hinders  Chanc. 
Prac.  107.     And  that  on  a  refusal  to  take  bail,  the  pn^r  re- 
medy against  the  sheriff  is  by  an  action  on  the  case,  and  not 
an  action  of  trespass,  is  plain  from  %  Mod.  Sd.  Smith  v.  HalU 

Cur.  advis.  xndt. 
Lord  Loughborough,  after  stating  the  declaration  and  the 
nature  of  the  action,  proceeded  thus.  We  have  taken  this  case 
into  fiill  consideration,  and  have  conferred  with  the  other  judges 
on  the  subject,  and  the  result  is,  that  we  arc  all  of  opinion  that 
the  action  as  laid  cannot  be  maintained.  It  being  the  case  of 
process  issuing  out  of  the  Court  of  Chancery,  we  think  that  it 
does  not  come  within  the  statute  9,3  Hen.  6.  c.  9,  which  directs^ 
that  sheriffs  shall  let  all  persons  out  of  prison  by  them  arrested,  [  475  ] 
or  being  in  their  custody  "  by  force  of  any  xoritj  bill  or  warranty 
in  any  action  personal'*  which  words  are  confined  to  actions  at 
law.  A  subsequent  statute  IS  Car,  2.  st,  2.  c.  2.  which  was  made 
on  the  same  subject,  is  distinctly  confined  to  actions  in  the 
King's  Bench  and  Common  Pleas,  and  it  does  not  appear  to  • 
have  been  the  intent  of  the  legislature  to  interfere  with  the  pro- 
cess of  a  court  of  equity.  It  is  extremely  clear  that  the  usage 
has  been  for  the  sheriff  to  take  a  bail  bond  in  40/.  on  an  afr> 
tachment)  and  it  is  so  laid  down.  Danby  y.  Lawson^  Eq,C€u 
Abr.  551*  But  it  does  not  appear  that  he  is  obliged  to  take  \% 
by  the  statute.  The  first  process  in  the  Court  of  Chancery  is 
a  subpcenay  and  if  the  party  does  not  appear,  then  an  attach- 
ment of  contempt  issues.  If  on  this  attachment  be  cannot  be 
tfd^en,  and  the  sheriff  returns  non  est  inventus^  they  go  on  to  a 
second  attachment,  and  if  the  party  be  not  taken  on  that,  the 
next  process  is  a  commission  of  rebellion.  On  this  the  com- 
missioners ought  in  all  cases  immediately  to  bring  the  party  up. 
into  court.  There  is  an  inaccuracy  therefore  of  expression  in 
Harrison's  Chanc,  Prac.{a)  where  it  is  said  that  the  commis- 
sioners ought  to  take  bail,  and  not  keep  the  party  lingering  in 
prison  in  their  houses.  They  certainly  have  no  right  to  keep 
the  person  arrested  in  prison:  their  duty  is  to  brii^  him  up 
without  delay  to  the  Court  of  Chancery.  There  are  cases  in^ 
d6ed  where  they  may  not  take  bail.  But  in  the  present  caae^i 
if'  the  sheriff  has  done  wrong,  it  is  for  that  court  to  interfere! . 

(•)  315.  Which  states  kageaudyiheca9^9iJngfHY.rmigkmt,lXJImiu 
Rep.  263. 

out 
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out  of  which  the  process  came.  I  do  not  mean  to  say^  that  there 
are  no  cases  of  this  kind  where  it  would  be  right  for  the  sheriff 
to  take  bail  (a);  but  the  question  for  us  to  determine  is,  whether 
he  is  bound  to  do  it  by  the  statute  ?  And  for  the  reasons  I  have 
stated,  we  are  all  of  opinion  that  he  is  not  bound  to  do  it,  and 
therefore  there  must  be 

Judgment  for  the  Defendant 

(a)  [In  PhiRps  ▼.  Barret,  4  Price  95,  cess  only.  See  Tidd's  PrI  9S0.  (n.)  8tli 

it  was  held  that  the  sheriff  could  not  edit.  In  MorrU  ▼.  Hayward,  €  Tanot 

take  bail  on  an  attachment  out  of  a  569.  8  Marsh.  S80.  S.  C.  thb  conrt 

court  of  law  for  non-pa3rment  of  costs,  held  that  thou^  the  sheriff  was  not 

on  the  ground  that  such  process  was  compellable,  vet  that  he  was  justified 

in  the  nature  of  an  execution ;  but  in  taking  buf  on  an  attaduneot  out 

see  Letnt  ▼.  Moriandy  2  B.  &  A.  63,  of  chancery.] 
that  it  is  in  the  nature  of  mesne  pro- 


[  476  ]  Home  against  Earl  Camden  and  Others. 

J^^Sd!       Prohibition  to  the  Court  of  Lords  of  the  Privy  Coundi  Gun* 
missioners  of  Appeals  from  the  Admu'aUy  in  Prize  CauseSi 

The  Declaration  was  as  follows : — 

During  the  Middlesex  \  ^pHE  Right  Honourable  Charles  Earl  Camieih 
iheS^ten  (^  ^^)*  ^  ^^^  Most  Noble  Francis  Godolphin  Duke  of 
^«n«™^»  *     LeedSf  the  Right  Honourable  Charles  Lord  HawkesbUnff  and 

the  king's  ships  having  a  detachment  of  the  king's  troops  on  board,  was  sent  to  attack  a  settfefDeot 
belonging  to  the  enemy;  and  secret  instructions  were  given  by  his  majesty  to  the  ctHnmanders-in-diie^ 
that  all  the  booty  which  shotdd  be  gained  by  the  joint  operation  of  the  army  and  navy,  at  ike  aUatk  of 
that  tettlement,  should  be  divided  in  two  thares,  between  the  land  and  tea  force*.    The  attadc  was  not 

j_  u..*.  aX J _l:i-  aI A I. f    i. I- : \J. i i._i         . 


made,  but  the  squadron,  while  the  troops  were  on  hoard,  took  as  prize  a  ship  and  ca^o  bdongiag  to  the 
enemy,  in  an  open  unfortified  bay,  at  a  distance  from  the  destined  object  of  attack.  This  ship  tS.  caigo 
being  condemned  as  lawful  prize,  the  produce  of  it  was  to  be  distrUnUed  according  to  the  prommant  if  tkt 
prize  act,  81  Geo.  8.  c.  15.  and  the  subsequent  jirodamatunu  Under  that  act  a  legal  right  was  vested  a 
the  officers  and  crews  of  the  squadron  to  their  shares,  on  the  condemnation  as  lawful  prizew  Tbereftcc^ 
where  the  court  of  Lords  Commissioners  of  Appeals  from  the  Admiral^,  had  issued  a  monition  to  tite 
prize  agent,  to  bring  in  the  proceeds  which  were  in  his  hands,  a  prohibition  was  granted  to  that  comt 
because  the  monition  was  contrary  to  the  legal  vested  right  of  the  officers  and  crews  of  the  squadron  («}• 


(a)  [The  judgment  in  this  caie 
was  reversed  on  a  writ  of  error  to 
the  court  of  K.  B.,  who  refused  to 
grant  the  prohibition,  on  the  ground 
that  the  prize  courts  and  courts  of 
appeals  have  the  sole  and  exclusive 
junsdiction  over  the  question  of  prize 
or  no  prise,  and  who  are  the  captors, 
notwithstanding  any  of  the  prize  acts ; 
and  if  they  pronounce  a  sentence  of 
condemnation,  adjudging  also  who 
are  the  captors,  the  courts  of  common 


law  cannot  examine  the  justioe  or 
propriety  of  it,  even  thoujrii  perfatpt 
they  would  have  put  a  di&rent  cao- 
stmction  on  the  prize  acts.  And  thtt 
the  same  courts  have  power  to  en- 
force their  decrees.  4  T.  R.  B.  R.  38f. 
The  judgment  of  the  court  of  K.  B. 
was  affirmed  in  the  House  of  LonK 
though  not  altogether  on  the  same 
considerations.  See  poH,  voL  n.  p. 
633.  and  FbxU  Cases,  are.  toL  ?i.  p. 

203.] 

SSr 
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Sir  George  Yonge^  Bart,  being  commissioners  of  our  lord  the      1790. 
king,  duly  appointed  for  receiving,  hearing  and  determining     "T. — ' 
of  appeals  from  the  said  lord  the  king's  courts  of  admiralty,  in      agamat 
matters  of  prize,  and  having  privilege  of  parliament,  were  sum-    ^,^*''' 
moned  to  answer  Rodham  Homey  Esq.  who  in  this  case  sues  as 
well  for  our  said  lord  the  king  as  for  himself,  of  a  plea,  where- 
fore they  have  caused  process  to  issue  against  John  PasUy^  in  a 
certain  business  of  appeal  and  complaint  of  nullity,  from  our 
said  lord  the  king's  High  Court  of  Admiralty  in  England^  pro- 
moted and  brought  by  George  Johnstone^  Esq.  commander-in-^ 
chief  of  a  squadron  of  his  said  majesty's  ships  and  vessels,  lately 
employed  in  an  expedition  against  the  Cape  of  Good  Hope^  and 
its  dependencies ;  and  the  several  commanders^  officers^  and  ma^ 
rines  on  board  of  and  belonging  to  the  said  ships  and  vessels^ 
composing  the  said  squadron,  as  the  sole  captors  of  the  ship 

HoogskarpeUf  whereof Hermeyer  was  master,  and  her 

cargo,  against  Major  General  William  Meadows^  and  the  officers^ 
soldiers,  and  others  of  our  said  lord  the  kin^s  landjbrces,  and 
the  qffieerSj  privates^  and  others  of  our  said  lord  the  kir^s  royal 
artillery,  and  the  engineers  serving  under  the  command  of  the  said 
William  Meadows,  at  the  time  of  the  capture  and  seizure  of  the 
said  ship  and  goods,  asserting  themselves  to  be  joint-captors  of 
the  said  ship  and  cargo,  contrary  to  his  said  majesty's  writ  of 
prohibition  before  directed  and  delivered  to  them. 

And  thereupon  the  said  Rodham  who  sues  as  well  for  the  said 
lord  the  king  as  for  himself,  by  John  Irving  his  attorney,  com- 
plains, that  vahereas  all,  and  all  manner  of  pleas,  of  and  con-  [  477  ] 
oerning  the  validity,  explanation,  interpretation,  construction, 
or  exposition,  of  the  laws  and  statutes  of  tliis  realm,  and  the 
cognizance  of  such  pleas,  belong  and  appertain  to  the  said  lord 
the  king,  and  his  royal  crown,  and  to  the  common  law,  and  in 
the  courts  of  the  said  lord  the  king  of  record  ought,  and  have 
always  been  accustomed  to  be  tried,  and  discussed,  and  not  in 
any  court  proceeding  by  any  law  differing  from  the  common 
law  of  this  realm.  And  whereas  the  said  lord  the  king  did  in 
the  second  year  of  his  reign,  by  bis  commission  under  the  great  Commis- 

yt^r^Ti'*"  •  1-  1  wonerR  ap- 

seal  of  Ureat  Britain,  nommate,  constitute,  ordain,  and  ap«  pointea, 
point,  all  and  every  of  his  privy  counsellors  for  the  time  being, 
and  others  therein  named,  or  any  three  or  more  of  them,  to  be 
his  commissioners  for  receiving,  hearing,  and  determining  of 
appeals  from  the  said  lord  the  king^s.  courts  of  Admiralty,  in 
VOL.  I.  L  L  matters 
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1790.  matters  of  prize.  And  whereas  the  said  court  of  odfrnirfssioaeri 
"Tj —  of  appeals,  proceeds  by  some  law  dilTering  firom  the  eomiDOn 
againtt  law  of  this  realm,  and  therefore  has  no  power  or  authority  fo 
^^^^^"  try  or  discuss  the  validity,  explanation,  interpretation,  con- 
have  no  struction,  or  exposition,  of  any  act  or  acts  of  Parliament,  or  lo 
power  to  expound  them  otlicrwise  than  is  warranted  and  allowed  by 
acts  of  par-  the  commou  law  aforesaid.  And  whereas  a  statute  was  made 
^tL'oir  in  tl>e  Parliament  of  the  said  lord  the  king  held  at  JVestminder 
common  Jq  the  said  county  of  Middlesexj  in  the  21st  year  of  hb  r^^ 

Dutch  'ze  ^'^^^^'^  ^'  ^^  ^^^  ^^^  ^^®  encouragement  of  seamen,  and  for  the 
act  recited,  more  speedy  and  effectual  manning  his  majesty's  navy."  And 
whereas  by  the  said  statute  (reciting  that  his  majesty  by  onkr 
in  council  dated  the  120th  day  of  December  in  the  year  of  oar 
Lord  1780,  was  pleased  to  order  general  reprisals  to  be  granted, 
against  the  ships,  goods,  and  subjects,  of  the  States  GeiienI 
of  the  United  Provinces,  and  that  as  well  all  bis  majesl/i 
fleets  artd  ships,  as  also  all  other  ships  and  yessels,  that  sboald 
be  commissionated  by  letters  of  marque,  or  general  reprisiis^ 
or  otherwise,  by  his  majesty's  commissioners  for  executing  ike 
office  of  Lord  High  Admiral  of  Great  Britain^  should,  and 
might,  lawfully  seize  all  ships,  vessels,  and  goods,  belonging  to 
the  States  General  of  the  United  Provinces,  or  their  sulgaBis, 
or  others  inhabiting  within  any  of  the  territories  of  the  Stites 
General  of  the  United  Provinces,  and  bring  the  same  to  judg^ 
ment  in  any  of  the  courts  of  Admiralty  within  his  majesty's  duni- 
nions,}  for  the  encouragement  of  the  officers  and  seamen  of  his 
majesty's  ships  of  war,  and  the  officers  and  seamen  of  all  other 
British  ships  and  vessels,  having  commissions  and  letten  of 
[  478  ]  marque,  and  for  inducing  all  British  seamen  who  might  bein 
any  foreign  service,  to  return  to  this  kingdom  and  become  Mr- 
vioeable  to  his  majesty,  and  for  the  more  efiectual  securing  sad 
r^ITto'hl^  extending  the  trade  of  his  majesty's  subjects,  ii  was  tmddt 
the  property  that  the  Jlog  officers^  commanders^  and  other  officerSj  ieama^ 
•^  ?"*€••  marines  and  soldiers  en  board  every  ship  and  vessel  qf  war  «S  to 
majesttfs  pay^  should  have  the  sole  interest^  and  properhf^  ofwd 
in  all  and  every  ship^  vessel,  goods,  and  merchandises^  whick  tbcj 
had  talcen  since  the  20th  day  of  December,  in  the  year  of  our 
Lord  1780,  or  should  thereafter  take,  during  the  coiltinu^BCS 
of  hostilities  against  the  States  General  of  the  United  ProviDecf, 
after  the  same  should  have  been  finally  adjudged  lnwful  prise 
to  his  majesty,  in  any  of  his  majesty's  courts  of  Admiralty  in 

Gnat 


IN  THB  TbIRTIBTH  YsAR  OF  OGORGE  III.  479 

Great  Britain^  or  in  hit  majesty's  plantations  in  America^  or      1 790, 
-^Isewberei  to  be  dixnded  in  such  proportions^  and  after  such  num^     Hi^ 
ner  as  his  majesty  by  his  proclamation  of  the  ^7tb  day  of  Decern^      ogaitui 
bety  in  the  year  of  our  Lord  1780,  might  have  already  ordered       iSf**" 
and  directed,  or  as  his  majesty,  his  heirs  and  successors,  should 
think  fit  to  order  and  direct,  by  proclamation  or  proclamations 
thereafter  to  be  issued  for  those  purposes.    And  whereas  the 
aaid  lord  the  king  did  by  his  proclamation  of  the  27th  day  of 
Deoember^  in  the  year  of  our  Lord  1780,  among  other  things 
order  and  direct  that  the  produce  of  all  prizes,  taken  as  afore- 
said from  the  States  General  of  the  United  Provinces,  or  their 
autjects,  or  any  inhabiting  within  any  of  the  territories  of  the 
said  States  General  of  the  United  Provinces,  should  be  dis*  ^<^  ^ 
tributed  as  follows,  that  is  to  say,  the  whole  of  the  neat  pro-  wu  to  be 
dnce  being  first  divided  into  eight  equal  parts,  <<  the  captain  or  ^"^^^^ 
eaptaios  of  any  of  his  said  ships  and  vessels  of  war,  who  should 
be  actually  on  board,  at  the  taking  of  any  prize,  should  have 
three^ighth  parts,  but  in  case  any  such  prize  should  be  taken 
by  any  of  his  majesty's  ships  pr  vessels  of  war,  under  the  conn 
mand  of  a  flag  or  flags,   the  flag  ofiicer  or  ofiicers,   being 
fictnaliy  on  board,  or  directing  and  assisting  in  the  capture, 
ahoukl  have  one  of  the  said  three-eighth  parts,  the  said  one- 
eighth  part  to  be  paid  to  such  flag  or  flag  officers,  in  such  pro- 
portions, and  subject  to  such  r^ulations,  as  were  therein  after 
mentioned:    The  captains  of  marines,  and  land  forces,  sea- 
lieutenants,  and  master  on  board,  should  have  one-eighth  part, 
to  be  equally  divided  amongst  them:    The  lieutenants,   and 
quarter-masters  of  marines,  and  lieutenants,  ensigns,  and  quar- 
ter-masters of  land  forces,  secretaries  of  admirals,  or  of  com- 
.  'Oiodores  with  captains  under  them,  boatswains,  gunners,  pur- 
^  aer,  carpenter,  master's-mates,  diirurgeon,  pilot,  and  chaplain    [  479  ] 
^.on  boardt  should  have  one-eighth  part  to  be  equally  divided 
,.. amongst  them:  The  midshipmen,  captain's  clerk,  master  sail- 
y  makers,  carpenter^s-mates,  boatswain's-mates,  gunner's-mateF, 
:  .master  atar  ms,  corporals,  yeomen  of  the  sheets,  cockswains, 
y  iioarteivmasters,  quarter-master's-mates,  chirurgeon-raates,  yeo- 
»  men  of  the  powder-room,  Serjeants  of  marinea,  and  land  fttrces 
.  on  board,  should  have  one-eighth  part,  to  be  equally  divided 
amongst  them :  The  trumpeters,  quarter-gunners,  carpenter^s- 
crew,  stewards,  cook,  armourer,  stewald's-mate,  oook's-mate, 
frunsmith,  cooper,  swabber,  ordinary  trumpeters,  barber,  able 

L  L  2  seamen, 
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1790.     seamen,  Ofdiunry  seamen  and  marines  and  otiicr  sMierSf  ani 

"T nU  other  pet  sons  doing  duty  and  assisting  on  boards  shaML  have 

afiaimit     iwo^eighth  parts  to  be  equally  divided  amongst  them."     And 

^DEwf^"  whereas  in  the  month  otjanuartf^  in  the  year  of  ourLord  I7S1, 

Command-    Gsorgc  JohtistotWf  esq.  since  deceased,  was  by  the  said  lord  the 

TiifTfl*^'  king  appointed  commander*in*x:hief  of  a  squadron  of  the  said 

aoti  irmy      lord  the  king's  ships  and  vessels,  in  the  pay  of  his  said  majesty, 

ri^ir  iV  *^    ^^  ^  employed  on  an  expedition  against  the  Cape  of  Good  Hope^ 

Good  jIoim:,  i}j^  same  being  a  colony  or  settlement  on  the  coast  of  AfiricOf 

belonging  to  the  said  States  General  of  the  United  Frovincei; 

and  Major  General  William  Meadows  was  also  at  the  same  time 

ai^inted  commander-in-chief  of  the  said  lord  the  king's  land 

forces,  to  be  employed  on  the  said  expedition,  and  the  said 

PUntiir       Modham  was  also  appointed  captain  and  commander  of  a  cep- 

shi^  "    *  ^^  ^b'P  ^^  ^^^'  ^^  ^"^  ^^^  ^^^^  ^^  I^ii^g«  called  the  Rommgi 

the  same  being  one  of  the  ships  of  the  said  squadron.     Aod 

King**  w-    whereas  secret  instructions^  dated  at  Saint  Jameses  the  29th  day 


tion«  ffrTh^  ^f  JflHittwy,  in  the  year  of  our  Lord  1 78 1 ,  were  giyen  by  the 
distributioa    ^laid  lord  the  king,  to  the  said  George  Johnstone^  BXkd  Wittiam 
gained  on     Meodooos^  among  other  things  directing,  <<  in  order  to  prevent 
thttcxpeili-  ^j^  contests  or  disputes  that  might  otherwise  ariscj  concerning 
the  distribution  of  such  booty ^  as  should  be  gained  Jrom  the  enewofi 
by  the  joint  operation  of  his  army  and  navyf  at  the  attack  of  tin 
Cape  of  Good  Hope^  that  all  such  booty  should  be  ^divided  be^ 
tween  his  land  and  sea  forces^  into  two  shares,  according  to  tbe 
numbers  mustered  in  each  service,  that  that  share  which  should 
/all  to  the  sea  service^  should  be  divided  according  to  the  regula- 
tions established  in  the  navy,  and  that  out  of  the  share  which 
should  Jail  to  his  majesty's  landjbrces,  his  commafidei^in^chief  ef 
the  said  land  forces  should  be  entitled  to  a  division  eqtud^  in  pro- 
portion to  that  s/utrCf  with  what  should  foil  to  the  commander-iih 
[  480  ]    chief  of  the  sea  forces,  in  proportion  to  the  share  so  foiling  to  the 
navy :  the  remainder  to  be  distributed  among  the  officers  and 
men  in  proportion  to  their  respective  pay."     And  whereas  tbe 
said  squadron  of  ships  and  vessels,  in  the  pay  of  his  said  ma- 
jesty, whereof  the  said  ship  called  the  Bomney  was  one,  and 
whereof  the  said  Rodham  was  captain  and  commander  as  afor^ 
Fleet  sailed   Said,  under  the  command  of  the  said  George  Johnstone,  having 
rnboTrr'^  ^"  ^^^*^  ^"^^  sa'd  William  Meadows,  and  a  body  of  land  forces 
of  the  said  lord  the  king,  destined  to  land  and  attack  the  said 
Cape  of  Good  Hope,  under  the  command  of  the  said  Wittimm 
Meadows,  did  afterwards  in  the  month  of  March,  in  the  year  of 

our 
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^cHir  Loixl  1781,  sail  and  proceed  from  England^  on  the  said      !790. 
.expedition,  and  on  die  month  otjufy  then  next  followiiig,  did     "Tj 
•arrive  within  a  certain  distance  of  the  said  Cape  of  Good  Hojje^      afiainu 
but  the  said  George  Joknstan^f  mth  the  said  squadron  under  his       m¥.^* 
command^  and  the  said  William  Meadomos  with  the  said  land 
forces  under  his  command^  did  notj  nor  did  either  of1hem%  at  any  ^^  ^^^^^ 
time  make  any  attack  ofi  the  said  Cape  of  Good  Hope.    And  Caix, 
whereas  on  the  Slst  day  of  Jufy  in  the  yenr  la^^t  aforesaid,  the 
jaid  squadron  whereof  the  said  ship  called  the  llomnejf  was  oiie,     • 
and  wliereof  the  said  Rodham  was  captain  and  commander. as  . 
aforesaid,  under  the  command  of  the  s^d  George  Johnslanej 
having  oti  board  the  said  William  Meadavos*  and  the  landjbrces^ 
aforesaid^  did  in  a  certain  open  and  unfortified  bay  called  &i^ 
datia  Bayi  on  the  said  coast  of  Africa^  at  a  ff^eat  distafwe  from  ^  '^***" 
the  said  Cape  ofGoodHope^  attack,  and  seiae  as  prize  a  certain  distance 

•ship  or  vessel,  called  the  Hoogskatpell^  of  which Hermeyei*  ^apel 

was  master^  with  divers  goods,  wares,  and  roercbandizesi  ou  aiHtfdlsbip 
•board  the  sane,  being  the  property  of  and  belonging  to  the      ^ 
subjects  of  the  said  States  General  of  the  United  Provinces. 
And  whereas  on  the  17th  day  of  Jtme.  in  the  year  of  our  Loi'd  Suit  in  the 

•^  court  of  adf- 

1782,  Philip  Champion  Crespigny^  esq.  procurator-g^eral  of  micilty. 
-tile  said  lord  the  king,  did  in  the  name  of  the  said  lord  the  king,, 
institute  a  suit  against  the  said  ship  and  goods  so  taken  as  afore;- 
said,  in  his  majesty's  High  Court  of  Admiralty  of  £;ig[faiid!^  be- 
fere.  the  worshipful  Sir  James  Marriot,  knt.  Doctor  of  Lavcs^ 
(Lieutenant  of  the  High  Court  of  Admiralty  of  England^  and 
in  r  the  same  court  General  Official  Principal,  Commissary 
General,  and  Special  President  and  Judge  thereof,  and  also  to 
•hear  and  determine  all  and  all  manner  of  causes  and  complaints,  . 
us  to  goods  and  ships  seized  and  taken  as  prize,  specially  con* 
0tituted.and  appointed,}  and  by  a  certain  allegation  by  him  exr- 
liibited  to  tlie  said  suit,  among  other  thing  did  prc^und  and 
allege,  that  the  said  sliip  Hoogskarpellj  and  the  goods  on  board 
the  same  had  been  taken  and  seized  as  prize  by  the  said  George  [  481  J 
Johnstone^  commander-in-chief  of  the  said  squadron,  and  were 
at  the  aforesaid  seizure  thereof  belonging  to  the  said  States  Ge- 
neral of  the  United  Provinces,  their  vassals  or  subjects,  or  others 
inhabiting  within  their  countries,  territories  or  dominions;  and 
did  thereby  pray  that  the  said  ship  Hoogskarpell,  and  all  and 
lingular  the  goods,  wares  and  merchandizes  seized  and  taken 
Ui^rein,  might  be  pronounced  to  belong  at  the  time  of  the 

aforesaid 
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1 790.     aforesaid  seizure,  to  the  States  General  of  the  United  Proiinco^ 

"Z their  vassals  or  subjects,  or  others  inhabiting  within  their  ooiw- 

agttinjt     tries,  territories  or  dominions,  and  as  such,  or  otherwise^  liable 

Earl  Cam-   ^^  confiscation  and  condemnation ;  and  might  be  adjudged  and 

condemned,  as  lawful  prize  to  our  sovereign  lord  the  king^  ss 

being  taken  by  the  said  George  Johnstone^  commander-in^chi^of 

the  said  squadron.  And  whereas  the  said  Sir  Jamet  Marrict  did 

afterwards,  to  wit,  on  the  4th  day  of  September  in  the  year  last 

aforesaid,  condemn  the  said  ship  HoogskarpeU^  and  the  good% 

bi^Qiprka  ^^r^  and  merchandizes  laden  on  board  her,  and  therewith 

taken  and  seized  (except  a  packet  of  diamonds),  as  good  and 

Question  re-  lawful  prize  generally,  reserving  tlie  question  who  were  captors; 

were  cap-     ^^^  having  afterwards  maturely  considered  the  matter,  did  by 

••^  his  interlocutory  decree,  on  the  28th  day  o£  Mm/  in  the  year  of 

our  Lord  1 785,  pronounce  for  the  interest  of  the  armg^  agreeatte 

Prize  de-      to  the  spirit  of  his  majestjfs  instructions^  and  decreed  the  prize  m 

diitributed     ^^stiwi  to  be  distributed  according  to  the  directions  of  ike  said 

■MonBnffto  instructions.    And  whereas  the  said  George  Johnstone,  and  the 

instructions.  Several  commanders,  officers  and  mariners  on  board  <^  and 

belonging  to  the  said  ships  and  vessels  composing  the  said 

squadroh,  conceiving  themselves  to  be  thereby  aggrieved,  £i 

Appal  from  duly  appeal  from  the  said  decree  to  the  said  commissioners  for 

receiving,  hearing  and  determining  of  appeals  in  matters  of 

prize.  And  whereas  on  the  30th  day  of  t^fi^,  in  the  year  of  our 

Lord  1786,  the  Right  Honourable  Charles  Earl  Camden^  Lord 

President  of  the  Council  of  the  said  Lord  the  King,  Richard 

Lord  Viscount  Howe  and  Fletcher  Lord  Grantley^  three  of  the 

said  commissioners,  having  heard  full  information  by  counsel  on 

Decree  re-    both  sides,  did  by  their  interlocutory  decree,  reverse  the  decree 

TCTfcd.         appealed  from,  and  pronounced  the  said  ship  HoogskarpeU  and 

her  cargo  to  have  been  taken  by  the  conjoint  operation  of  his 

majestifs  ships  and  vessels^  employed  on  an  expedition  against  the 

Cape  of  Good  Hope,  under  the  command  of  the  said  George 

Johnstone,  and  of  the  army  under  the  command  of  the  said  Wil- 

[  482  ]    liam  Meadows  ofi  the  same  expedition ;  and  condemned  the  said 

ship  together  with  the  unclaimed  part  of  the  cargo  as  good  and 

lawfid  prize  to  the  said  lord  the  king.     And  whereas  Edward 

Taylor  since  deceased,  and  John  Pasley^  were  duly  appointed 

agents  by  the  officers  and  crews  of  the  several  ships'  companies 

of  the  said  squadron,  and  did  soon  after  the  said  decree  of  the 

4th  doy  oi  September  1782,  as  such  agents,  cause  the  said  ship 

called 
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"^  ■             .  •■ 

Galled  the  Hoogiikarpell,  together  with  the  unclaimed  goodsy  wares  1 790. 

and  merchandizes  taken  in  and  on  board  the  same)  to  be  sold,  Uimm 

and  did  receive  divers  large  sums  of  money,  being  the  produce  ap««t« 
of  the  same,  part  of  which  said  sums  of  money  was  distributed 


by  the  said  Edward  Taylor  and  John  Pasley  among  the  officers  Ship  and 
and  crews  of  the  said  squadron  under  the  command  of  the  said  ^^^  ^^' 

Pkrt  of  tiM 

George  Johnstoncj  and  the  residue  thereof  now  remains  in  the  ^nAuee  ai»« 
hand  of  the  said  John  Pasley^  and  by  him  ought  to  be  distri-  ^^^'^'^y^ 
buted  to  the  captors  aforesaid,  in  payment  of  their  several  shares^  offieertani 
in  pursuance  of  the  said  statutes,  and  of  the  said  proclamation  .Jj^    .** 
of  our  said  lord  the  king.  And  whereas  the  said  Rodham  did  in'  Reridueia- 
Easter  Term  in  the  28th  year  of  the  reign  of  our  lord  the  now  {^JjJ^.*^ 
king^  in  the  court  of  our  lord  the  king  of  the  bench,  here  at  >ngageot. 
Westminster^  implead  the  said  John  Pasley  in  a  certain  plea  of  iJ^f^l^J^ 
trespass  on  the  case  on  promises,  for  the  purpose  of  recovering  again^the 
from  the  said  John  Pasley  his  damages  by  him  sustained  by  **™^ 
reason  of  the  said  John  Paslet^s  having  neglected  and  refused  to 
pay  to  him  his  share  of  the  produce  of  the  said  ship,  and  of  the 
goods  and  merchandizes  so  as  aforesaid  taken  in  and  on  board 
the  same,  and  so  as  aforesaid  condemned  as  lawful  prize  to  our 
said  lord  the  king ;  and  which  said  plea  is  still  depending  in 
the  said  court  of  the  bench  here  at  Westminster*    And  whereas 
the  said  commissioners  of  appeals  in  matters  of  prize  have  not  9n"nU> 

ttoncn  no 

by  the  law  of  this  realm  any  power  or  authority  to  take  out  of  power  ta 
the  hands  and  possession  of  any  agent  or  agents,  so  constituted  ^^^^ 
BB  aforesaid,  the  money  arising  from  the  sale  or  sales  of  any  tbehandfof 
phipf  vessel,  goods,  wares,  or  merchandizes,  taken  from  the  said       ^^ 
States  General  of  the  United  Provinces,  or  their  subjects,  dur- 
ing the  said  hostilities,  by  any  ship  or  vessel  of  war  in  his  ma- 
jesty's pay,  which  have  been  finally  adjudged  lawful  prize  to  his 
majesty  in  any  of  his  courts  of  admiralty  in  Great  Britain^  or  to 
compel  them  to  bring  in  the  same ;  yet  the  said  Right  Honour-  2[,^^„ 
able  Charles  Earl  Camden^  Lord  President  of  the  Council  of  the  in  tbesune. 
said  Lord  the  King,  the  Right  Honourable  Francis  Godolphin 
Liord  Osborne^  commonly  called   Marquis  of  Carmarthen  (to 
whom  the  title  of  Duke  of  Leeds  hath  descended),  Fletcher  Lord 
Grantley  now  deceased,  Charles  Lord  Hawkesbun/^  and  Sir    [  ^^^  ] 
George  YongCj  Bart  five  of  the  said  commissioners  for  receiv- 
ing, hearing  and  determining  appeals  in  matters  of  prize,  not 
weighing  the  said  laws  and  statutes  of  this  realm,  but  contriving 
the  said  Rodham  to  aggrieve,  injure  and  oppress,  and  to  take 

out 
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1790.     out  of  the  hands  of  the  said  John  Padey^  the  sarviving  agent 
„  ^^      of  the  captors  of  the  said  ship  and  the  cargo  thereof,  the  monies 
agnmti      arising  from  the  sale  of  the  said  ship  and  the  cargo  therCf  and 
'Jjjj^f "'   thereby  to  prevent  the  said  Rodham yrom  recaoeringjrom  the  said 
John  Pasley  his  damages  aforesaid,  did  on  the  Sd  day  of  Ifiry 
Monition  to  in  the  year  of  our  Lord  1788|  admonish  the  said  John  Pasley 
bringin  an   personally  to  bring  in  an  account  of  the  sales  of  the  said  ship  and 
'h^^!!^tL  ^^*'S^f  together  mih  the  proceeds  6f  such  part  thereof  a$  mi^  he 
prooeedi.      in  his  hands,  power  or  possession,  within  fifteen  days,  contrary  to 
Prohibition    the  laws  and  statutes  of  this  realm :  And  although  hib  majest/t 
the  commis*  writ  of  prohibition  in  this  cause,  to  the  contrary,  bath  been  di« 
f^ontn.        rected  and  delivered  to  the  said  Charles  Earl  Camden^  Frams 
Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbmy,  and  Sir 
Geoige  Yonge,  on  the  10th  day  oi  February  in  the  29th  year  of 
the  reign  of  our  lord  the  now  king,  to  wit,  at  fVestminsier  afin^ 
said,  in  the  county  aforesaid;    Nevertheless  the  aaid  Charks 
Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord 
Hawkesbury,  and  Sir  George  Yonge,  as  such  commissioners  of 
our  lord  the  king  as  aforesaid,  after  his  majesty's  said  writ  of 
prohibition  first  directed  and  delivered  to  them  to  the  contraiy 
thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Wesimim* 
Process  is-    *^  aforesaid,  in  the  county  aforesaid,  caused  process  to  be  issued 
%wA  ag^  against  the  said  John  Pasley,  to  bring  in  an  account  qf  the  sales 
&c.  qf  the  said  ship  and  cargo,  together  xoith  the  proceeds  qfmeh  part 

thereof  as  might  be  in  his  hands,  paaxr  and  possession,  in  con- 
tempt of  our  said  lord  the  king,  and  to  the  damage,  prejudice 
and  injury  of  the  said  Rodham;  and  contrary  to  the  form  and 
eflect  of  the  said  customs  and  statutes ;  wherefore  the  said  Bod- 
ham  Home,  who  sues  in  this  behalf,  as  well  for  our  sovereign 
lord  the  king  as  for  himself,  saith  that  he  is  injured  and  hath 
sustained  damage  to  the  amount  of  40/.  and  therefore  as  wdl 
for  our  said  sovereign  lord  the  king,  as  for  himself^  he  brings 
his  suit,  &€• 

The  Defendants  pleaded,  in  the  usual  form,  that  they  did 
not  issue  process  against  the  agent,  &c.  and  concluded  to  the 
country. 

But  for  having  his  majesty's  writ  of  consultation,  they  de- 
murred generally  to  the  declaration. 

This  case  was  first  argued  in  Trinity  Term  1788,  on  a  sug- 
gestion for  a  prohibition,  by  Adair  and  Lawretice,  Seijts.,  for 
[  48*  ]    the  Plaintiff,   and  Hilly  RooJce  and  Le  Blanc,  Scijts.,  for  the 

Defendants ; 


Earl  Cam- 

DEM. 
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Defendants;  after  which  the  Court  ordered  the  Plarntiff  to  de*     1790« 
clare. 

On  the  demurrer  to  the  declaration^  the  second  argument  a^mut 
was  in  Trinity  Term  17899  by  Le  Blanc  for  the  Defendants, 
and  iMwrence  for  the  PiaintifiT;  the  third,  in  Michaelmas  Term 
following,  by  Eooke  for  the  Defendants,  and  Adair  for  the  Plain- 
tiff; and  the  fourth,  in  the  present  term,  by  Hill  for  the  De- 
fendants, and  Adair  for  the  Plaintiff  (a). 

The  substance  of  the  three  former  arguments  on  the  part  of 
the  Defendants  was  as  follows  :-— 

The  ground  of  prohibition  stated  in  this  declaration  is,  that 
by  the  prize  act,  21  Geo,  S.  c.  15.  the  produce  of  captures  made 
by  his  majesty's  ships  of  war  is  given  to  the  officers  and  crews 
belonging  to  those  ships;  that  in  the  present  case  there  has  been 
a  sentence  condemning  the  Hoc^starpell  as  lawful  prize  to  the 
king;  and  that  after  such  condemnation,  the  Lords  Commis- 
sioners of  Appeals  had  no  power  to  award  a  monition,  calling 
upon  the  person  in  whose  hands  the  proceeds  of  that  ship  were^ 
to  bring  in  an  account  of  those  proceeds,  and  pay  the  money 
into  the  hands  of  the  r^istrar  of  the  Court  of  Appeals.  The 
question  therefore  arising  on  the  demurrer  is,  whether  under 
the  prize  act,  such  a  legal  right  vested  in  the  Plaintiff,  that  after 
the  sentence  was  pronounced,  the  Defendants  acted  contrary  to 
the  common  law  of  this  country  in  issuing  such  a  monition? 
For  supposing  a  legal  right  to  be  vested  in  the  captors  by  the 
•prize  act,  yet  unless  the  jurisdiction  of  the  Court  of  Appeals  be 
also  taken  away,  there  is  no  ground  for  a  prohibition. 

Before  the  passing  of  any  of  the  prize  acts,  the  whole  pro- 
perty of  captures  made  from  an  enemy  vested  in  the  crown ; 
and  the  statute  in  question  is  a  declaration  of  the  legislature,  in 
-what  manner  those  prizes  which  the  crown  had  before  the  sole 
power  of  distributing,  should  in  future  be  disposed  of  in  the 
particular  cases  mentioned  by  the  statute,  and  explained  by  the 
proclamation.  But  this  act  clearly  refers  only  to  the  case  of  a 
sole  capture  made  by  the  king's  ships,  as  to  the  right  which  it 
vests  in  the  captors.  The  first  and  second  sections  are  those 
on  which  the  claim  of  the  navy  is  founded ;  but  in  the  former, 
the  sole  right  in  all  and  every  ship  and  goods  taken  by  a  king's 
ship  is  given  to  the  officers  and  crews  on  board;  and  in  the 

(a)  Vide  post,  the  fourth  argument,  and  the  reasqps  which  induced  the 
Court  to  require  it. 

latter, 
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1 790.  latter.  In  casq  of  a  prize  token  by  a  ship  having  a  letter  of 
"^^  marque,  the  same  right  is  •given  to  the  owner  of  the  privateer. 
againd  The  words  of  the  act  relating  to  the  king's  ships  aire,  that  the 
^^*^^'*'  different  persons  on  board  shall  have  the  ^^sole  iniereU^g  it  his 
[  *485  ]  not  therefore  in  contemplation  the  case  of  a  capture  made  bj 
any  other  persons  than  those  whom  it  particularly  deacribei: 
and  being  made  to  limit  the  prerogative  of  the  crown  (to  whidi 
the  right  of  all  prizes  before  belonged),  the  Court  u  boand 
strictly  to  look  to  the  act  itself,  to  determine  the  cases  to  whicb 
that  limitation  extends.  But  in  the  present  instance  the  sear 
tence  of  the  Court  of  Appeal  declares  that  it  was  not  a  sok 
capture  by  his  majesty's  ships  of  war,  since  it  expressly  state% 
that  the  prize  was  taken  by  the  joint  operation  of  the  fleet  and 
army.  Yet  in  order  to  entitle  the  Flaintifl^  it  must  be  contended 
that  under  this  sentence  the  navy  are  the  sole  captors ;  other- 
wise they  cannot  come  within  the  words  of  the  act  of  parlia- 
ment.  It  is  said  they  are  entitled  to  a  part:  let  it  be. shewn  lo 
what  part*  If  they  are  not  entitled  to  the  whole,  can  this  ooort 
either  from  the  act  or  proclamation  say  that  the  PlaintiflP  has  a 
right  to  any  particular  definitive  share?  The  proclamatioD  to 
which  the  act  refers,  directs  that  the  whole  of  the  prize  shall  be 
divided  into  eight  parts,  and  distributed  in  certain  shares  amcaig 
the  officers  and  seamen,  and  other  persons  in  different,  capaci- 
ties on  board  the  ship  making  the  capture.  No  person  there* 
fore  can  claim  a  right  to  a  share  of  any  part,  less  than  die 
uhole:  and  though  marines  and  soldiers  on  board  are  men* 
tioned  in  the  proclamation,  yet  the  term  on  board  means  fe- 
longing  to  the  ship.  Wemys  v.  Linzee,  Dough  324.  A  separate 
body  of  troops,  not  acting  as  marines,  are  not  soldiers  an  boari^ 
within  the  meaning  of  the  statute.  Such  then  being  the  coo- 
struction  of  the  act  and  proclamation,  and  that  court  which  has 
alone  the  cognizance  of  the  question  whether  priise  or  no  priicb 
having  said  that  this  was  not  a  sole,  but  a  joint-capture  the 
case  is  wholly  out  of  the  act ;  and  no  court  of  law  can  claim  a 
right  to  enquire  who  shall  share  in  the  prize,  or  what  has  be* 
come  of  the  produce  of  it,  independent  of  the  Court  of  Admi- 
ralty;  more  especially  as  the  Court  of  Admiralty  has  directsd 
it  to  be  placed  in  the  hands  of  their  registrar,  for  the  secoiitf 
and  benefit  of  those  who  may  be  entitled. 

This  capture  therefore  not  being  vested  by  the  prize  act,  aad 
being  made  by  a  public  armament,  it  belongs  to  the  king  as 

trustee 
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trustee  for  the  public,  find  he  has  a  right  to  distribute  It  in  what     1796. 
manner  he  thinks  fit  In  the  ancient  authorities  it  is  laid  down,      „■  •  " 
that  ^at  a  man  gains  in  battle  from  the  king^s  enemies,  is  his      agpmM 
own.    Bro.  Abr.  tit.  Property^  pi.  38.     This  law  was  •  adapted   ^,^" 
to  the  border  wars  with  WaUi  and  Scotland^  as  it  encouraged  r  *4.86  i 
the  great  landliolders  to  collect  their  vassals  together  at  their 
own  expence,  to  repel  the  inroads  of  the  enemy.    But  this  was 
not  law  as  to  soldiers  maintained  at  the  public  expence;  they 
acted  under  the  directions  and  in  the  name  of  the  crown,  to 
which  all  the  booty  which   they  took  belonged.    This  was 
agreeable  to  the  law  of  nations.     Groi.  de  Jure  Belli  Sf  Pae. 
Ub.  3.  c.  6.  s.  8.  &  14.  and  has  been  adopted  by  our  Courts  of 
Admiralty.    Rex  v.  Broom^  Carth.  898.  12  Mod.  134.    In  the 
erase  of  Brymer  v.  Atkins  (a),  this  court  lately  said,  that  before 
tlie  sixth  year  of  Queen  Anney  all  prizes  taken  in  war  were  of 
riglit  vested  in  the  crown,  and  that  questions  concerning  the 
property  of  such  prizes  were  not  the  subject  of  discussion  in 
courts  of  law.     This  position  is  a  true  one,  and  is  decisive  of 
the  present  case,  this  being  a  question  concerning  the  property 
of  a  prize,  and  not  falling  within  the  prize  act.     Whether  it  be* 
longs  to  the  king  or  the  captors,  is  indifferent  as  to  'the  ap- 
plication for  the  prohibition ;  no  fixed  proportion  being  ascer- 
tained, the  Court  of  Admiralty  have  a  right  to  decide  on  the 
property,  and  to  secure  it  till  that  decision  takes  place.     Cap- 
tares  are  either  joint  or  sole.    Of  joint  captures  there  are  three 
kinds;  1.  By  a  king's  ship  and  a  privateer  having  letters  of 
marque ;  2.  By  a  king^s  ship  and  a  privateer  having  no  letter 
of  marque ;  3.  By  a  fleet  and  army.     In  the  first  case  (i),  the 
(proportion  between  the  king's  ship  and  the  privateer  is  settled 
by  nsage  according  to  the  number  of  persons  on  board :  the 
abare  of  the  man-of-war  belongs  by  the  common  law  to  the 
crown,  and  is  vested  by  the  prize  acts  in  the  man-of-war;  that 
of  the  privateer  also  originally  belongs  to  the  crown,  and  is 
given  to  the  privateer  by  virtue  of  the  king's  commission.    In 
this  case,  the  man-of-war  is  considered  as  the  sole  captor  of  the 
kin^s  share.     In  the  second  case,  the  proportion  is  also  ascer- 
t^ned;  the  king  has  the  whole,  but  in  two  distinct  capacities : 
that  part  which  is  taken  by  the  ship  having  no  letter  of  marque^ 
belongs  to  him  in  his  ofiice  of  Admiral ;  the  other,  as  owner  of 
the  man-of-war.    Two  different  proctors  attend  to  make  the 

(a)  Anie,  164.  (h)  Dougl  311.  Roberii  r.  Hartley. 
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1790.     claim,  (he  king^s  proctor,  and  the  admiralty  proctor.     In  this 
7J  case  also  the  man-of-war  is  the  sole  ciEiptor  of  the  Un^s  share. 

agakiit  In  the  third  case,  the  whole  belongs  to  the  king ;  both  army 
^„^'  and  navy  are  paid  by  him,  he  has  a  right  to  the  whole,  and  it 
depends  on  his  pleasure  whether  they  shall  have  any  and  what 
proportion. 
[  487  ]  The  prize  acts  were  designed  to  encourage  the  navy,  but  not 
to  discourage  the  army.  The  king  gives  up  to  the  navy  hit 
share  in  the  prizes  which  they  take,  that  is,  where  they  aie  the 
sole  captors.  But  the  acts  do  not  extend  to  the  case  of  a  jobt 
capture  by  a  fleet  and  army.  In  this  case  nothing  can  vest; 
because  it  is  not  to  be  conceived  that  the  king  could  dcngn  to 
give  away  all  power  of  rewarding  his  army.  He  giires-  to  the 
navy  all  prizes  which  they  take;  but  this  cannot  mean  all 
which  they  together  with  the  army  take;  otherwise  thekingfi 
grant  would  be  extended  beyond  the  meaning  of  the  wordsi 
and  most  strongly  against  himsel£  If  the  whole  were  vested 
in  the  squadron,  the  instructions  for  the  division  of  the  bootj 
would  be  nugatory.  It  cannot  be  supposed  that  these  instroe- 
tions  rested  ob  the  acquiescence  of  the  navy,  and  that  it  was  to 
them,  rather  than  the  king«  that  the  army  were  indebted  for  a 
share.  If  the  whole  be  not  vested,  neither  is  any  paitt  no  pro- 
portion being  ascertained.  Nothing  is  vested,  Ull  the  royal 
pleasure  is  known.  It  is  like  the  case  of  a  lease  to  commence  at 
Michaelmas^  for  so  many  years  us  J.  &  shall  name ;  though  the 
period  of  commencement  is  fixed,  yet  the  lessee  has  no  right  cf 
entry  till  the  number  of  years  is  named  by  Jl  & ;  till  be  has 
named,  the  lease  is  void  for  uncertainty.  6  Co.  S5.  b.  Oh  LUL 
45  b.  2  Bac.  Abr.  664.  But  even  if  the  court  should  be  of 
opinion  that  the  navy  have  a  vested  right  to  such  share  as  ma; 
belong  to  them,  yet  there  are  authorities  to  shew  that  in  sucli 
case  a  court  of  common  law  will  not  prohibit  the  court  of 
Admiralty  from  giving  effect  to  their  sentence,  the  subject- 
matter  being  within  their  jurisdiction,  who  having  cognizance 
of  the  principal,  shall  also  have  cognizance  of  the  incident 
Ttinier  v.  Cary^  1  Lev.  21e3.  cited  DottgL  604.  Rex  v.  Broom, 
Carlh,  398.  Brawn  v.  Franklyn^  Cart.  474.  also  cited  DougL 
605.  Lse  Caux  v.  Eden,  If  these  principles  be  right,  the 
declaration  contains  no  ground  for  a  prohibition.  It  is  indeed 
full  of  contradiction  and  fallacy.  It  states,,  that  the  kin^« 
proctor  applied  to   have   the  whole  condemned,  as  taken  by 

Commodore 
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Commodore  Joinsione  s  he  therefore  ndmit  ted  the  jurisdiction  of  1790* 
the  court  as  to  the  question,  who  were  the  captors  ?  By  the  ^^^  ~ 
sentence,  the  ship  was  condemned  as  lawful  prize,  the  question  agtUmt 
as  to  the  cnptors  being  reserved.  The  court  afterwards  pro-  ^^„^ 
Jiounccd  for  the  interest  of  the  army  agreeably  to  the  spirit  of 
the  king's  instructions,  and  decreed  the  prize  to  be  accordingly 
distributed.  From  this  there  is  an  appeal,  and  the  lords  com-  £  488  ] 
missioners  of  appeals,  though  they  reversed  the  former  decree^ 
•declared  the  prize  to  have  been  taken  by  the  joint  operation  of 
ihe  fleet  and  army.  The  competence  of  the  court  to  make  this 
decision  cannot  be  doubted.  It  is  made  by  those  who  have  the 
exclusive  jurisdiction  of  the  questions,  whether  prize  or  no 
prize,  and  who  were  the  captors,  and  by  the  tribunal  to  which 
the  Plaintiff  himself  has  resorted  for  the  discussion  of  them;  the 
king's  proctor  having  prayed  that  the  ship  might  be  condemned 
as  taken  by  the  fleet.  What  then  is  the  effect  of  this  decree  ? 
Directly  contrary  to  the  allegation  and  prayer  of  the  proctor.  It 
declares  the  prize  to  have  been  taken  by  the  joint  operation  of 
the  land  and  sea  forces.  This  therefore  cannot  possibly  be  conr 
sidered  as  a  sole  capture ;  nor  under  these  circumstances,  can 
the  prize  act  vest  the  sole  interest  in  the  navy.  It  is  objected^ 
that  there  is  an  averment  which  the  Defendants  might  have 
traversed,  of  the  prize  being  taken  by  the  fleet  having  land 
forces  on  board.  But  this  averment  is  contradicted  by  the 
sentence  of  the  court.  This  sentence  is  conclusive.  The  De- 
fendants cannot  traverse  the  averment.  After  the  question  has 
i>een  solemnly  determined,  no  other  judicature  can  try  it.  The 
king,  the  army,  and  the  commissioners  of  appeals  are  interested 
in  such  an  issue ;  tliere  would  be  no  end  of  litigation.  The 
averment  then  is  fallacious  and  nugatory. 

The  declaration  goes  on  to  state,  that  the  navy  agent,-  peiuiU 
iug  the  dispute,  while  the  question,  who  were  the  captors,  was  rei- 
s^rved  and  undecided,  sold  the  whole,  and  distributed  a  share  to 
the  navy,  u  e.  to  those  who  claimed  to  be  sole  captors,  but  whose 
claim  was  undetermined,  and  who  were  afterwards  decreed  not 
to  be  the  sole  captors :  also,  tJiat  the  residue  was  remaining  in 
the  hands  of  the  agent,  ^^and  by  him  ought  to  be  distributed 
<<  to  the  captors  aforesaid";  i.  e,  to  those  who  were  decreed 
not  to  be  the  captors.  But  the  agent  had  no  right  to  distribute 
any  part :  it  being  a  joint  capture^  nothing  vested.  Much  less 
had  he  a  right  to  distribute  the  whole.    It  is  then  stated  that  the 

PhiinUff 
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.1790.  Plaintiff  had  brought  an  action  agpainst  tbe^  agea^  to  racom 
J-.  ^  damages  for  his  n^lcct  in  not  pajring  the  Plaintiff,  hia  s|)ia?. 
^igaimtt     But  what  share?  what  neglect?  what  pretenoe  for  an  action 

w-_i  Cam 

'^^  '  against  the  agent  till  the  balance  in  his  hands  is  liquidated?  A 
verdict  in  such  an  action  could  not  bind  the  other  claimsoK 
This  action  is  likewise  stated  to  have  been  brought  in  £a$Ur 
Term  1788,  which  ended  on  the  5ik  of  May i  bnt  the  monition 

C  489  ]  to  have  issued  on  the  Sd  of  May  in  that  year;  so  that  the  sc- 
tion  was  commenced  subsequent  to  the  monitioOf  and  was 
brought  merely  as  an  additional  argument  for  a  prohibitioii. 
The  monition  requires  nothing  more  than  an  account  of  sale^ 
and  that  the  residue  should  be  paid  into  court.  This  oidar  is 
to  be  considered  both  as  preparatory  to  the  execution .  of  the 
decree,  and  as  a  comment  upon  it.  It  is  the  aame  monition 
as  is  usual  in  all  prize  causes  where  there  is  a  dispotOb  He 
court  orders  the  property  to  be  brought  in  to  secure  it  for  the 
right  claimants,  and  for  the  payment  of  costs.  If  a  prohibitien 
be  granted  on  such  a  monition,  the  prize  court  cannot  proceed 
and  do  justice.  It  frequently  happens  that  a  man-o(>war 
being  too  strong  for  a  privateer,  takes  possession  of  a  prizes  de- 
nies the  right  of  the  privateer,  and  libels  accordingly  in  tbe 
Ckiurt  of  Admiralty,  but  it  turns  out  that  the  num«o£-vac  k» 
no  right;  if  the  court  could  not  take  the  produce  olit  of  tbe 
hands  of  the  agent,  the  right  of  the  privateer  could  not  be  se- 
cured :  the  agent,  as  in  this  case,  might  sell  and  distribute,  and 
with  more  reason,  since  if  it  were  a  joint  capture  with  a  priva- 
teer, something  would  vest:  but  the  share  would  be  uncertain; 
and  the  ground  of  the  prohibition  would  be,  that  something 
being  vested,  though  it  were  uncertain  what,  therefore  the 
agent  should  retain  the  whole.  But  if  this  were  allowed,  tbe 
court  could  afford  no  security  to  claimants.  The  preaeut  is  a 
monition  on  an  interlocutory  sentence  previous  to  final  judg- 
ment, and  while  the  matter  remains  uncertain,  is  h^hly  proper. 
If  the  prize  court  cannot  call  upon  the  agent  to  account,  no 
other  court  can.  No  court  of  common  law  can,  for  want  of 
parties  to  the  suit ;  and  it  would  be  a  singular  ground  for  a 
prohibition,  that  it  is  a  matter  of  equitable  jurisdiction  for  the 
Court  of  Chancery.  It  being  tbe  common  practice  of  the  court 
of  prize  to  take  the  produce  of  sales  out  of  the  handa  of  tbe 
agent,  ^ven  in  the  case  of  a  disputed  sole  capture,  that  court 
must  clearly  have  a  right  to  do  the  same  in  a  joint  capture, . 

where 
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Wh^re  nothing  it  vested.    But  if  it  be  dodbtful  whether  iky  1790. 

interest  is  vested  or  not,  this  court  wiH  not  in  a  doubtful  ease  ^^^ 

gtlBint  a  prohibition ;  nor  will  it  forbid  the  inferior  court  to  ^tgamd 
proceed,'  unless  it  is  clear  that  such  proceeding  is  contrary  to 


law. 

But  supposing  such  a  construction  could  be  put  upon  the  act, 
SIS  to  say,  that  the  whole  is  given  to  the  navy  independent  of  the 
land  forces,  yet  the  act  does  no  more  than  give  a  common  law 
right  to  persons  who  before  had  no  right,  and  therefore- gives  a 
iTOurt  of  common  law  only  a  concurrent  jurisdiction  with  the  C  ^^  ] 
Court  of  Admiralty.  That  court  therefore  being  already  in 
possession  of  the  cause,  and  having  given  that  sentence  which 
it  was  alone  competent  to  give,  shall  not  be  prevented  by  a 
oomrt  of  concurrent  jurisdictiout  from  carrying  their  sentence 
into  execution. 

Upon  the  whole  therefore  it  has  been  shewn,  that,  1st  The  act 
'and  proclamation  do  not  extend  to  the  present  case^  which  by 
-the  decision  of  the  coort  of  appeals,  is  not  that  of  a  sole  cap- 
tore.  £d.  If  it  should  be  construed  to  be  a  sole  capture,  still 
that  court  having  the  original  jurisdiction  of  it,  and  having 
pronounced  a  sentence  upon  it,  ought  to  be  permitted  to  carry 
that  sentence  into  execution.  Sd.  If  it  should  be  holden,  that 
a  vested  right  is  given  by  the  act  to  the  navy,  in  such  share  as 
shall  belong  to  them,  yet  as  the  court  cannot  determine  what  that 
share  is,  it  cannot  determine  that  any  particular  share  vests  in 
them,  and  therefore  cannot  prohibit  the  lords  commissioners  of 
appeals  from  directing  the  money  to  be  placed  in  the  hands  of 
the  registrar. 

On  behalf  of  the  Plaintiff,  the  arguments  took  the  following 
-coarse. 

With  respect  to  the  point  niade  by  the  Defendants^  that 
-^  as  the  original  question  whetlier  prize  or  no  prize  belonged 
to  the  Court  of  Admiralty,  therefore  they  bad  a  right  of  en- 
forcing their  sentence,"  it  is  to  be  observed^  that  by  the  act  in 
qiHestion  a  provision  is  made^  that  in  case  of  captures  made  by 
the  king's  ships,  the  officers  and  crews  shall  be  enabled  to  ap- 
point an  agent  for  the  sale  and  appraisement  of  the  prises; 
that  such  agent  shall  give  notice  in  the  Gazette^  when  he  means 
to  distribute  the  money:  thar  he  shall  not  pay  any  share  to 
those  men  who  have  deserted :  but  that  the  shares  of  deserters, 
and  also  the  unclaimed  parts,  shall  be  appropriated  to  the  use 

of 
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]79&«  of  Greemmch  Hospital.  Now  if  the  court  of  prise  catif  (u  n 
„^^  necesnary  consequence  of  the  cognizance  of  the  original  qnei^ 
ttge^u  tion^'compel  the  agent  to  bring  into  court  the  produce -of  the 
Dcir.  sales,  the  provisions  of  the  act  would  be  rendered  totally  nu- 
gatory. That  court  is  not  obh'ged  to  give  notice  in  the  Ger- 
zette^  and  consequently  tlie  seamen  would  not  know  to  whom 
to  apply  for  their  prize-money.  Neither  is  that  court  boinicl 
to  attend  to  the  clause  in  favour  of  Greefvmch  Hospital.  The 
monition  therefore  goes  in  direct  contradiction  to  the  act,  and 
tends  to  defeat  some  of  its  most  salutary  provisions.  Though 
[  491  ]  it  may  be  true,  that  before  any  prize-acts  were  passed,  that  court 
had  a  right  to  inquire  what  became  of  the  produce  of  the  sales, 
yet  it  does  not  follow  that  this  right  now  continues.  The  sole 
proper^  of  any  prize  taken  by  a  privateer,  having  a  letter  of 
marque,  is  given  to  the  owners,  who  have  therefore  a  right  to 
appoint  their  own  agent  to  dispose  of  the  ship,  and  the  court  of 
prize  could  not  in  such  case  take  it  out  of  bis  hands  witboot 
some  complaint  being  made  against  him.  So  in  the  present 
case,  the  law  having  vested  the  property  in  the  officers  and 
crews  of  his  majesty's  ships,  and  they  having  placed  it  in  the 
hands  of  the  agent,  the  lords  commissioners  of  appeals  can 
have  no  right  to  take  it  out  of  his  hands,  who  is  alone  to  sell 
and  distribute  it  Thus  much  being  premised,  the  construction 
of  the  act  is  to  be  considered. 

It  gives  to  the  flag  and  other  officers,  seamen,  marines,  and 
soldiers  on  board  every  ship  in  his  majesty's  pay,  the  sole  in- 
terest and  property  of  every  ship  taken  from  the  States  Genernlj 
after  the  same  shall  be  coiulemned  as  lawful  prize  in  such  pro* 
)X)rtions  as  shall  be  directed  by  the  proclamation.     In  order 
therefore  for  any  person  to  intitle  himself  to  any  share  of  the 
prize,  it  is  only  necessary  that  he  should  fall  within  the  de- 
scription of  the  persons  mentioned  in  the  act,  and  that  the 
ship  taken  sliall  be  condemned  as  lawful  prize  to  his  majesty. 
On  the  condemnation,  the  right   of  every  such  person  im- 
mediately attaches.     In  the  present  case  it  is  admitted  by  the 
pleadings  that  the  capture  was  made  by  a  squadron  of  ships 
under  the  command  of  Commodore  Johnstone,  with  the  king's 
troops  on  board.  The  right  therefore  of  the  navy  was  vested  by 
the  act,  and  the  troops  are  to  share  as  persons  doing  duty  on 
board,  and  assisting  in  the  capture. 

The  facts  ailmitled  are  th<?sc.    A  squadron,  with  an  arney  oh 

board, 
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txMird,  was  detached  to  effect  one  given  object    That  object     I70U 
was  the  reduction  of  the  Cape  of  Good  Hope.   For  this  purpose      „ 
the  army  was  put  on  board,  but  not  to  perforin  any  other  ser*     aganat 
vice  in  the  course  of  the  expedition,  which  might  be  the  pe-       ^iS^ 
culiar  and  proper  business  of  the  ships  to  perform.     On  the 
arrival  of  the  armament  at  the  place  where  the  land  forces  were 
designed  to  act  distinctly  from  the  navy,  it  was  likely  that  a 
considerable  booty  would  be  acquired :  and  as  in  that  situation 
those  forces  would  be  expected  to  take  a  great  share  in  the 
service,  it  was  wise  and  politic  that  some  provisions  should  be 
made  for  the  distribution  of  the  plunder.    It  was  accordingly 
ordered  that  there  should  be  an  equal  division*    But  before  the    [  40£  ] 
nrrival  of  the  expedition  at  the  Cape,  there  were  services  which 
the  fleet  were  very  likely  to  perform,  namely,  the  capturing  the 
ships  of  the  enemy,  with  which  they  might  fall  in;  but  in  that 
interval  there  was  no  service  to  which  the  army  was  peculiarly 
destined.     There  was  therefore  no  special  provision  made  for 
the  probable  case  of  a  capture  made  between  the  sailing  of  the 
fleet  from  tliis  country  and  its  arrival  at  the  Cape  of  Good 
Hope:  the  reason  of  which  is  obvious,  because  it  was  under- 
stood by  the  crown  that  all  such  cases  were  already  provided 
for  by  the  prize-act.     Unless  the  court  were  to  suppose  that 
the  object  of  the  crown  was  to  take  to  itself  all  the  prizes  which 
should  be  made  in  the  course  of  the  voyage,  they  cannot  but 
believe  that  this  omission  was  designedly  made:  the  probabili^ 
of  the  event  must  have  suggested  itself  to  the  minds  of  those 
who  planned  the  expedition.     As  therefore  it  appears  that  the 
understanding  of  the  crown  was,  that  the  prize-act  would  ope- 
rate upon  any  capture  made  anterior  to  the  arrival  of  the 
squadron  at  the  Cape,  the  court  will  give  that  effect  to  the  act 
and  proclamation,  if  the  words  will  bear  such  a  construction* 
But  the  words  are  suflSciently  large  for  this  purpose*     They 
give  the  prize  to  the  officers,  seamen,  marines  and  soldiers  on 
boards  and  all  other  persons  who  shall  assist  in  the  capture. 
And  though  when  the  act  mentions  soldiers  on  board,  it  may 
mean,  as  is  contended,  soldiers  doing  duty  as  marines,  and  to 
give  them  the  same  advantages  as  marines,  yet  still  there  is  a 
general  description  of  persons  assisting  on  board,  under  which 
the  army  might  take*     In  the  case  of  Wemys  v.  Unzee^  the 
situation  of  Captain   Wemys  was  similar  to  that  of  General 
Meadows  in  the  present ;  he  and  bis  troops  were  considered 
VOL.  I.  MM  merely 


4ft3  CASES  IN  TRINITY  TERM 

1 790.  merely  as  passengers,  they  were  on  the  sapeniumerary  list,  and 
"j^j",  be  shared  in  the  prize  only  in  the  fifth  class,  as  a  person  assistbg 
aiiainst      and  doinff  duty  on  board.     He  was  not  under  the  command  of 

Karl  Cam- 

ou,  the  captain  of  the  frigate,  neither  was  General  Meadows  under 
tliat  of  Commodore  Johnstone.  In  the  one  case  it  was  a  smsU 
detachment,  in  the  other  an  army.  But  the  question  does  not 
depend  on  the  number  of  soldiers.  So  in  the  case  of  the  ship 
La  Chamianie^  taken  at  Louisbourgh  in  the  year  1745^  the 
court  of  appeals  decreed  (a),  that  captain  Huston^  who  had  the 
command  of  a  company  of  troops  sent  to  assist  in  the  reduction 
of  the  island,  and  was  actually  put  on  board  the  king^s  ship 
[  493  ]  Princess  Mary^  at  the  request  of  the  commodore  of  the 
r  ^ ,  squadron,  and  assisting  on  board  at  the  time  of  the  eaptore^ 
was  not  intitled  to  share  in  the  class  of  lieutenants  of  the  sb^ 

But  if  this  be  not  the  true  construction  of  the  act,  it  most  be 
on  the  supposition  that  the  sentence  of  the  court  of  appeak  in 
some  measure  controls  the  facts  which  are  admitted  on  the 
pleadings,  and  that  this  court  is  bound  only  to  look  to  the  sen* 
tence.  But  the  sentence  is,  that  the  prize  was  taken  by  the 
conjoint  operation  of  the  army  and  navy,  and  it  is  not  neoessuy 
that  any  thing  more  shall  be  intended  by  the  words  coh^M 
operation^  than  that  the  capture  was  made  by  the  ship  with  the 
troops  on  board.  The  court  will  presume  that  the  sentence 
was  given  upon  those  facts,  which  are  admitted  by  the  plead- 
ings to  be  true,  (because  it  was  in  the  power  of  the  Defendants, 
if  they  had  thought  proper,  to  have  taken  issue,  and  denied 
those  facts,)  unless  it  necessarily  follows,  from  the  words  of  the 
sentence,  that  it  is  contradictory  to  the  act. 

This  capture  being  made  at  sea,  in  an  open  unfortified  bay, 
was  clearly  effected  by  the  operation  of  the  ships.  There  were 
but  two  ways  in  which  the  army  could  assist ;  either  by  remain- 
ing in  the  ships,  and  acting  as  part  of  the  crew,  or  by  being 
landed  to  prevent  the  escape  of  the  enemy  from  the  prize.  Now 
it  is  consistent  with  the  facts  stated,  to  suppose  that  it  was  a 
capture  made  while  the  troops  were  on  board  the  ships,  and 
then  it  is  obviously  within  the  prize-act;  and  if  thefr  were  land- 
ed to  prevent  the  crew  of  the  enemy's  ship  from  getting  on 
shore,  or  for  any  such  purpose,  it  could  not  be  contended  that 
merely  from  that  circumstance  the  case  was  taken  out  of  the 

(a)  F^.  90,  1752,  as  appears  from  the  register  of  the  court  of  appeals. 

act. 
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act.    If  an  enemy's  vessel  were  driven  on  shore,  and  a  party  of     1 790u ' 
seamen  landed  to  prevent  the  crew  from  escaping  and  removing     "Z 
the  cargo,  could  it  be  said  that  this  was  not  a  capture  by  per-      ngamti 
sons  on  board  the  ship  making  the  prize?  In  Linda  v.  Rodney  {a)f       d^'"' 
Lord  Mansfield  says,  **  it  would  be  spinning  very  nicely  to  con- 
lend,  if  the  enemy  left  their  ship,  and  got  ashore  with  moneyy 
were  followed  npon  land,  and  stripped  of  their  money,  that 
*^  this  would  not  be  a  sea-capture;  the  prey  is,  as  it  were  killed 
*^  at  sea,  and  taken  upon  land."    And  his  lordship  before  says, 
^'  the  original  cause  of  taking  is  here  at  sea*     The  force  which 
**  terrified  the  place  into  a  surrender  was  at  sea;  if  they  had 
*^  resisted,  the  force  to  subdue  would  have  been  from  the  sea.** 
So  in  the  present  case  the  capturing  force  was  unquestionably   [  494  ] 
from  the  sea ;  if  the  men  had  remained  on  board,  it  would  be 
clearly  within  the  prize-act,  and  their  being  put  out  of  the  ships 
to  facilitate  the  enterprize,  (supposing  that  to  have  been  the 
case,)  could  not  in  reason  take  it  out  of  the  act    The  strongest 
point  relied  on  by  the  other  side  is,  that  the  act  is  applicable 
only  to  the  case  of  a  sole  capture,  the  words  of  it  being,  that 
the  takers  shall  have  the  <^  sole  interest"  in  the  thing  taken. 
But  this,  so  far  from  being  a  necessary  consequence  of  the  words, 
is  contrary  to  common  experience.    On  the  construction  of  the 
prize-acts  it  has  been  often  decided,  that  a  ship  which  is  barely 
in  sight  of  another  making  a  capture  has  a  right  to  share  in  the 
prize.     If  the  interpretation  contended  for  were  the  true  one, 
no  prize  taken  by  a  king's  ship  and  a  privateer  could  be  con- 
demned under  the  act :  the  first  clause  gives  to  the  king's  ship 
soch  prizes  as  they  shall  take :  the  second  provides  for  priva- 
teers the  same  encouragement;  but  tliere  is  no  clause  which 
divides  the  prizes  taken  by  both  jointly :  the  consequence  there- 
fore would  be,  that  such  captures  not  being  made  solely  by 
either,  would  not  fall  within  the  act;    whereas  the  constant 
practice  is  to  consider  them  as  made  by  both,  and  to  divide 
them  accordingly  between  both.     In  the  case  of  Le  Cras  v. 
Hughes  {b\  it  clearly  appears  that  Lord  Mansfield  does  not 
consider  the  prize-act  as  being  confined  to  the  case  of  a  sole 
capture.     In  the  case  of  the  Bienfaisant^  taken  at  Ijcmshourgh 
in  the  year  1758,  though  the  navy  were  not  strictly  the  sole 
captors,  yet  they  were  decreed  to  have  the  sole  right  to^  the 

(a)  Dougl.  613.  (6)  Park's  Insurance*  869,  hut  Edit. 

M  M  2  prize. 
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1790.  priae.  That  was  an  instance  where  there  was  undoiibtedlyia 
conjoint  operation  (a)  of  a  land  force'actingon  shore,,  and  not 
on.  board  the  ships,  yet  by  a  sentence  of  the  admiralty  th^  piiae 
was  condemned  to  the  navy  alone  (i). 

After  these  arguments,  the  case  stood  for  judgment*  .But  on 
the  Inst  day  of  Hilary  Term,  Lord  Loughborough  flaid,  that 
[  495  ]  although  he  had  formed  a  decided  opinion,  that  as  the  abipaikl 
cargo  in  question  were  condemned  as  lawful  prizes  .llie  prias»* 
act  attached  upon  it,  which  was  an  unlimitedf  univenal  grant 
of  the  interest  of  the  crown  to  the  navy ;  and  although  llie  sen- 
tence of  the  court  of  appeals  evidently  meant  to  assert,  that  bjr 
reason  of  the  conjoint  operation  of  the  army  and  navy,  the  pro- 
perty of  the  prize  vested  in  neither,  but  in  the  crown,  (a  pro- 
position which  he  thought  directly  contrary  to  the  act  of  par- 
liaroenty)  yet  his  lordship  was  not  then  quite  so  clear,  whether, 
as  the  case  stood  upon  the  record,  it  appeared  that  the  court  ni 
appeals  had  exceeiled  their  power  in  merely  issuing  a  moDition 
to  the  agent  to  bring  in  the  proceeds,  so  as,  in  that  stage  of  the 
proceedings,  to  afford  a  ground  for  a  prohibition :  and  also 
whether  there  being  many  claimants  concerned  in  af^xitnting 
the  agent,  a  single  claimant  should  be  permitted  to  obgect  to 
the  agent  giving  an  account  of  the  sales,  and  carrying  in  the 
proceeds. 
.  On  these  two  points  therefore,  his  lordship  desired  to  hear 
some  further  argument,  ^ 

.  Mr.  Justice  Wilson  said,  he  wished  it  to  be  considered  on 
further  argument  what  the  jurisdiction  of  the  court  of  admiralty 
was  before  the  passing  of  the  prize-acts.  On  the  discovery  and 
first  settlement  of  America^  commissions  were  granted  to  Sir 
Walter  Raleigh^  and  other  private  persons,  who  were  to  have 
for  their  own  benefit  whatever  they  might  take.  In  Ltonard{c) 


(a)  The  account  of  that  co-opera- 
tion as  described  in  the  despatches 
sent  home  by  the  commander  of  the 
troops,  was  as  follows : 
"  The  admiral  sent  word  he  in- 
tended to  send  in  boats  with  800 
men,  to  take  or  destroy  the  Pru- 
dente  and  the  BienfaUant  in   the 
harbour.  I  ordered  all  the  batteries 
at  night  to  fire  into  the  enemy's 
works,  as  much  as  possible  to  keep 
their  attcDtiori  to  the  land.    The 
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miners  and  workmen  went  00  rery 
well  with  their  approachei  to  die 
covered  way,  tbongh^they  had  a 
continued  and  smart  fire  from  it 

«  We  continued  our  fire  without 
ceasing.  The  boats  got  to  the  riupi 
at  one  in  the  momingy  and  tooi^ 

•«  them  both.** 

{b)  Feb.2A,  1759. 

{c)   s  Leon.   182.   Somen  v.  Sir 

Richard  Buckley. 

there 
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there  was  a  catf^  ht  tAxervtdi  which  arose  npon  one  of  those     1790. 
'conimtssionis  where  two  ships  belonging  to  diiFerent  private      „    , 
l^^ittnrers  took  a  prize.   One  bad  taken  it,  and  the  other  was      agaitut 
in  sight.    It  became  a  question  before  the  admiraltyi  whether   ^gy, 
the  latter  was  intitled  to  any  part?  The  court  of  Common  Pleas 
tdok  jurisdiction  of  it  in  that  instance,  and  said  that  by  the  civil 
law  each  ship  was  intitled  to  a  moiety ;  and  a  prohibition  was 
graiitM,  because  those  two  parties  had  agreed  on  their  return 
lb  England  ihtit  whatever  was  taken  should  be  divided  by  them 
in  a  certain  proportion. 

'Lord  Loughborough  then  said,  that  with  respect  to  th^ 
Jnrfsdictibtl  of  the  court  of  Admiralty,  he  conceived  that  ante^ 
'eedent  to  the  prize-acts,  the  only  jurisdiction  which  the  court 
V>f  admiralty  could  have,  was  to  pronounce  whedier  the  capture 
made  were  a  legal  capture  or  not,  because  the  sole  property  of 
what  Was  taken  by  the  king's  ships  was  in  the  crown,  and 

'■  tbeiiefere  there  could  be  but  one  person  intitled  to  any  thing    ([  496  ] 

'taken.     In  the  reign  of  Qjieen  Elizabeth^  and  at  subsequent 

^riods,  but  particularly  in  that  reign,  there  were  several  com^ 

InissfOBs  given  to  Sir  WaUer  Raleigh,  Sir  Francis  Drake,  the 

•'  'Earl  of  Cumberland,  and  others  who  undertook  at  their  own 

private  expence,  adventures  to  seek  what  they  could  get  from 

ibe  Spaniards  in  America,  as  appeared  from  the  commission  in 

Burner  {f£).     It  might  probably   have  been  a  matter  for  the 

'court  of  Admiralty  determining  upon  the  legality  of  a  capture 

also  to  determine  between  the  grantees  of  the  crown,  as  to  the 

'  interest  which  a  particular  ship  might  have  in  a  capture  made 
liy  another  ship.  The  court  of  Admiralty  acting  under  the  in* 
'Structions  of  the  crown  might  incidentally  determine  the  ques- 
tion betweeh  the  grantees  of  the  crown.  But  the  priae-act  had 
"introduced  a  new  law  as  binding  as  the  common  law;  it  had 

'^  '^wested,  by  force  of  a  parliamentary  grant,  a  title  to  all  prizes 
taken  at  sea,  in  the  navy.     No  jurisdiction  therefore  existing 

refill  theoourt  of  Admiralty  previous  to  the  prize-act,  could  in- 

\  ^e  that  court  (the  question  of  prize  being  deckled)  to  decide 

*-.'iil6  question  of  property  in  the  prize  contrary  to  the  terms  of 

«3^ti  act  of  ptoliament. 

In  consequence  of  what  was  thus  thrown  out  by  the  Court, 

(a)  RymerV  FomI*  voL  16.  p.  16*  2%  &c  edit.  1 7  \S.  Lomdtm.    . 

a  further 
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1790.     a  further  argument  was  ordered/  which  came  on  in  the  preMil 

-^^     term;  when 

againd  Hillf  Seijt^  in  support  of  the  demurrer,  argued  aa  fbUows: 
^^'^''"  In  order  to  entitle  the  Plaintiff  to  a  prohibition,  it  if  iocuBibeDt 
on  him  to  shew  in  his  declaration  that  some  legal  right  unvested 
in  him,  either  by  the  common  or  statute  law  of  the  kingdoB, 
which  has  been  violated  by  the  Defendants.  Now  no  sodi 
thing  appears.  If  the  facts  stated  in  the  declaration  coiq>kd 
with  the  prize-act  were  a  sufficient  answer  to  the  moiiiUcn,  it 
ought  to  have  been  shewn  below :  it  ought  to  liave  been  alleged 
to  the  court  of  Admiralty,  and  perhaps  they  might  have  al- 
lowed it.  If  they  had  disallowed  it,  or  determined  ooDtraty  to 
it,  then,  and  not  till  then,  would  have  been  the  time  to  have 
applied  for  a  prohibition.  But  supposing  that  the  whole  of  tiie 
fects  in  the  declaration  had  been  shewn  for  cause  to  the  loidi 
of  appeal,  against  their  proceeding  in  respect  to  the  agen^  yet 
atill  they  ought  to  have  proceeded.  It  is  admitted  <m  all  sides^  that 
where  the  court  of  Admiralty  has  jurisdiction  of  the  principal 
matter,  if  any  collateral  matter  arises  incidentally  in  the  caase^ 
[  497  ]  *u^^  incidental  matter,  (though  if  it  had  been  the  original  eaose 
of  suit,  would  have  been  properly  cognizable  in  the  courts  of 
Weslminster-hall)  may  be  determined  in  thecourt  of  Admiralty; 
and  if  that  court  determines  that  incidental  matter  according  to 
the  common  or  statute  law  of  the  land,  then  there  is  no  gronod 
for  a  prohibition.  Now  the  first  allegation  contained  in  the 
declaration  is,  that  all  and  all  manner  of  pleas  concerning  the 
construction  and  exposition  of  the  laws  and  statutes  of  this 
realm  belong  to  the  king's  courts  of  common  law.  But  thb  is 
too  large  a  proposition ;  since  if  the  construction  of  the  com- 
mon or  statute  law  arises  incidentally  in  a  cause  in  the  courts 
of  Admiralty,  those  courts,  it  is  admitted,  have  a  right  to  make 
that  construction.  The  proposition  therefore  ought  to  have 
been  qualified  accordingly.  This  qualification  of  the  general 
allegation  of  law  is  peculiarly  applicable  to  the  present  case. 
For  it  is  not  alleged  that  the  letter  of  attorney,  by  which  the 
agent  was  instituted,  was  exhibited  to  the  Lords  of  Appeal, 
and  that  they  either  would  not  admit  it,  or  determined  against 
it  The  application  now  made  to  the  Court,  being  to  restrain 
the  proceedings  against  Pasleyj  on  the  ground  that  be  has  an 
authority  from  those  who  have  a  legal  right,  (for  without  such 

authority 
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•utbority  he  U  a  mere  stranger,)   that  authority  ought  to      1790* 

have  been  shewn  to  the  lords  of  appeal ;  and  if  they  had  acted      " 

with  respect  to  that  author! ty*  contrary  to  the  rules  of  the  com-      agftirui 
mon  law,  (as  for  instance  if  they  had  required  the  letter  of  ^^^  ^^^ 
attorney  to  be  proved  by  two  witnesses,)  then,  and  not  before, 
there  would  be  a  sufficient  reason  for  a  prohibition.     For  then 
it  would  be  a  case,  where  a  court  of  prize  had  determined  an 
incideDtal  matter,  properly  of  common  law  cognizance,  against 
the  rules  of  the  common  law.    Thus  in  the  case  of  Somers  v. 
Sir  Bichard  Buckley  (a),  it  was  part  of  the  suggestion  for  the 
prohibition,  that  the  agreement  between  the  parties,  which  was 
the  <mly  matter  c<^nizable  at  common  law,  had  been  alleged 
in  the  court  of  Admiralty,  and  there  over-ruled,  and  on  this 
ground  the  prohibition  was  granted.     But  afterwards  it  being 
stated  by  the  other  side,   that  the  court  of  Admiralty  would 
allow  that  plea  and  try  it,    a  conditional  consultation  was 
f^ranted.    This  shews  in  the  strongest  terms,  that  before  the 
Boperior  court  will  grant  a  prohibition,  it  must  be  fully  satisfied 
that  the  matter  of  common  law  cognizance  (for  the  miscon- 
struction of  which  the  prohibition  is  prayed)  has  been  clearly    [  498  ] 
and  plainly  laid  before  the  inferior  court     On  the  same  prin- 
cnple  the  case  oi  Shatter  v.  Friend  {b)  was  decided,  where  a  pro* 
hibition  was  granted  to  the  Ecclesiastical  Court,  on  account  of 
that  court  having  refused  to  admit  proof  of  the  payment  of  a 
legacy  by  one  witness.     It  was  there  objected  that  the  motion 
for  the  prohibition  came  too  late,  being  after  sentence;  but 
Xiord  HoU  said  <<  they  could  not  come  till  they  were  aggrieved 
**  by  refusal  of  proofs  and  that  was  not  known  till  after  sentence." 
This  shews  the  necessity  of  the  matter,  on  the  wrong  interpre- 
tation or  decision  of  which  the  prohibition  is  to  be  founded, 
being  fully  and  plainly  exhibited  to  the  inferior  court     Till 
that  appears,  there  is  no  ground  to  prohibit  them.    The  supe- 
rior court  will  not  presume,  without  due  information,  that  the 
inferior  court  will  act  wrong  in  their  decision,  when  such  matter 
is  brought  before  them.     This  court  will  not  prejudge  the 
court  below. 

But  supposing  that  every  thing,  which  ought  to  have  been 
shewn  to  the  lords  of  appeal,  was  shewn.  In  that  case  they 
would  have  acted  perfectly  right  in  issuing  a  monition.  If  they 
had  not  issued  it,  diey  might  perhaps  have  been  liable  to  a  man* 

(a)  2  Leon.  182.  (&)  1  Show.  158  &  172. 

damus^ 
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179(X     iamutt  to  compel  them  to  execute  thur  Kntencc     Thej  mn 

bound  to  require  the  Bgeat,  for  the  aairj  to  faring  tbe  maatjn 

t^auM  hit  huidfi  into  their  court,  to  see  it  diatribnted  acconfiog  k 
Eu)  Ci»  Iq^.^  ],<gf  2  legal  right  wan  vested  in  the  armj  to  a  abare  ia  the 
prizCf  whatever  was  the  guantun  of  that  diore.  Of  thb  'in 
court  of  Appeals  was  bound  to  take  care.  To  the  poamaa 
of  tbif,  the  agent  does  not  appear  to  have  any  rigbt.  Tbed» 
claralioD  in  stating  the  appoinbnent  of  Taylor  and  Pulnr  ■ 
agenis,  does  not  shew  that  tticy  or  either  of  them  bad  a  rigb 
to  be  possessed  of  the  whole.  The  net  [a)  directs,  that  (Q 
sales,  &,c.  of  uny  ship  and  goods,  &c.  taken  by  any  of  bi)  mi- 
jeaty's  ships  of  war,  shall  bo  made  by  agents  or  persons  DDoi- 
nated  and  appoinled  in  equal  numbers,  by  the  fiag  offiun, 
captains,  ofGcers,  ships'  companies,  and  "  others  inlilledtktn- 
unto."  Those  words  are  added  to  every  diSerent  class  of  pa* 
sons,  to  whom,  in  different  proportions,  the  prize  is  given.  Bri 
in  the  declaration  those  words  are  totally  omitted.  Noviis 
clear,  not  only  from  this  omission,  but  from  the  whole  decUir 
tion,  that  Pasley  is  not  agent  for  the  army  as  well  as  thenitj- 
The  contest  is  plainly  between  the  navy  and  army,  tbeliiniiet 
C  *99  ]  claiming  the  whole,  and  the  latter  contending  for  a  part.  Pat- 
Icy  therefore  not  being  appointed  "  by  the  others  tntitUi  t^f- 
unto,"  viz.  the  nrniy,  can  have  no  right  to  keep  their  share  in 
his  hands.  Now  the  proper  way  of  takhig  that  share  out  of  ki> 
hands,  was  by  directing  him  to  come  to  an  account,  and  iJepoai 
the  proceeds  of  the  ship  and  cargo  in  the  court  of  Appeili' 
If  his  constituents  have  a  right  only  to  a  part,  some  one  etc 
must  have  a  right  to  the  other  part,  which  it  was  the  dulT  of  l^ 
lords  commissioners  to  protect.     But  an  account  could  noth 
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agent  goes  to  the  very  root  and  foandation  of  the  title  to  the     1790; 

prohibition;  but  it  is  defectively  set  forth,  and  therefore  IN     -:* 

pleaded.  It  is  likewise  stated  that  Taylor  and  Padey  were  ap*  agtima 
pointed  agents,  (not  that  PasUy  alone  was,)  and  that  Taylor  is  ^^^  ^^*' 
dead.  Mow  the  distinction  in  the  books  is  this,  that  where  an 
interest  is  conveyed  to  two,  it  will  survive;  but  where  an  au^ 
iharity  is  so  conveyed,  it  is  to  be  taken  strictly,  and  will  not 
aiirvive.  Thus  if  a  warrant  to  arrest  be  given  to  two,  without 
saying  jointly  and  severally,  and  one  dies,  there  is  an  end  of  it. 
The  principle  upon  which  an  executorship  survives  is,  that  an 
executor  has  an  interest.  But  it  was  long  doubted  whether  an 
administration  could  survive.  The  appointment  also  should 
have  been  by  letter  of  attorney,  according  to  the  directions  of 
the  act.  But  there  is  no  letter  of  attorney  stated.  Another 
objection  is,  that  though  there  are  many  joint  constituents  of 
the  agent,  having  a  joint  title  in  the  prize,  yet  the  action  is 
brought  by  a  single  captain.  It  is  also  stated  in  the  declara- 
tion, that  part  of  the  proceeds  has  been  received,  without  say- 
ing what  part.  Now  the  Plaintiff  is  to  recover  by  his  own 
strength ;  and  he  has  not  shewn  a  right,  not  having  averred  that 
he  had  not  received  the  xrhcie  of  his  share.  Though  in  a  plea  in 
bar,  certainty  to  a  common  intent  is  sufficient,  yet  a  greater 
certainty  is  required  in  a  count.  Co.  Litt.  SOS  a.  This  was  a  [  500  j 
matter  within  the  Plaintiff's  own  knowledge,  and  is  of  the  sub- 
stance of  his  title.  If  he  had  made  the  proper  averment,  an 
issue  might  have  been  taken  upon  it.  •  It  has  been  argued  on 
the  part  of  the  Plaintiff,  that  the  whole  right  was  in  the  navy, 
and  that  the  army  were  intitled  only  to  a  part  as  cestui  que 
trusts,  or  on  a  quantum  meruit.  But  the  contrary  is  most  ap- 
parent upon  the  face  of  the  declaration.  Either  the  prize*act 
does  not  attach,  and  then  the  whole  is  in  the  crown,  or  it 
does  attach,  and  then  the  same  proclamation  which  gives  a 
legal  right  to  the  navy,  gives  also  a  legal  right  to  the  army. 
The  prizes  are  to  be  divided  among  the  seamen,  marines,  and 
soldiers  on  board.  These  are  distinct  sets  of  men,  regulated 
by  different  laws.  Ever  since  the  Restoration,  there  has  been  a 
standing  law  for  the  navy,  so  also  there  is  a  standing  law  for 
the  marines ;  but  there  is  no  standing  law  for  the  soldiers^ 
whose  existence  as  an  army  depends  upon  an  annual  act  of 
parliament  These  different  classes  of  men  are  accordingly 
the  objects  of  the  prize-act  and  proclamation,  in  certain  pro- 
portions. 
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179(X     portions.    The  same  sort  of  right  which  vests  in  one^  vests  alio 
in  the  others,  whatever  may  be  the  quantum  of  their  respectiie 


agaifui  shares.  The  case  of  Weim/s  v.  Idnzee  (a),  was  referred  to  in  s 
IBari  Cam-  former  argument,  but  the  interpretation  there  put  upon  the 
words  *^  on  board",  that  they  meant  '*  belonging  to  the  ship", 
was  evidently  as  repugnant  to  Lord  MansfiekCs  own  opinion, 
(though  he  felt  himself  bound  by  the  decision  in  the  case  of 
Lord  Anson  and  the  Ceniurianf)  as  it  was  to  former  determina- 
tions. For  in  Tr.  1  Geo.  !•  the  Court  of  King^s  Bench  deter- 
mined in  the  case  ofSantiam  v.  Walker  {b\  that  an  admiral  who 
was  appointed  in  England  to  supersede  another  in  the  commsnd 
of  a  squadron  at  Jamaicaj  but  had  not  arrived  cm  that  statioo, 
and  so  was  not  actually  on  board  some  ship  composing.,  fhit 
squadron,  though  he  certainly  belotiged  to  it,  was  not  entitled 
to  share  in  a  prize  taken  in  the  West  Indies  by  one  of  the  ship 
of  the  squadron,  while  he  was  on  his  passage. 

It  is  therefore  to  be  hoped  that  the  Court  will  in  this  io- 
atance  put  a  construction  on  the  words  <<  on  board",  oontrarj 
to  that  in  Wemys  v,  Linzecj  upon  the  same  principle^  on  which  in 
Garforth  v.  Feairon  (c)  they  decided,  that  the  profits  of  an  office 
ought  not  to  be  separated  from  the  execution  of  it.  The  public 
good  equally  requires  that  those  persons  who  perform  militaiy 
services  should  receive  the  rewaixl  of  those  sendees,  as  that  tbejf 
who  execute  civil  offices  should  receive  the  profits  of  those  offices 
[  501  ]  The  Courts  of  Admiralty  proceed  by  the  rules  of  the  dtil 
law;  Hale^  Hist,  C.  L.  S\  &  32,  and  according  to  the  civil 
law  {d)  the  property  of  prizes  taken  by  private  persons  was  in 
the  captors.  So  also  by  the  ancient  law  of  England  from  the 
earliest  times,  the  prizes  which  were  taken  by  private  persom 
belonged  to  them,  subject  to  certain  deductions.  This  appears 
from  the  Black  Book  {e)  of  the  Admiralty,  from  many  rolls  of 

parliament! 


(a)  Dougl.  324.  last  edit. 

(b)  This  case  Mr.  Serjt.  Hill  read 
from  a  MS. 

(c)  Ante,  327. 

(d)  Ea  qus  ex  hostibus  capimus, 

i'ure  gentium  statim  nostra  sunt.  Inst, 
ib.  2.  tit.  1.  s.  17. 

(e)  In  this  antient  treatise,  which 
is  preserved  among  the  other  MSS. 
left  by  Lord  Hale  to  the  Society  of 
Lincoln's  Inn,  are  the  following  re- 
gulations. 

**  S*il  avient  dcsouz  Ics  gages  du 


roy  8ur  la  mer,  on  en  ports,  bieoi 
des  ennemjTs  estre  gaigoes  par  tonte 
la  flotte  our  par  parcelle  d'icelfei 
donques  aura  &  prendra  le  roj  de 
toutes  manneres  d'iceulx  bitns  b 
quarte  partie,  et  les  sei^eurs  del 
nefs  une  autre  quarte  partie;  et  Pau- 
tre  moitie  d'iceulx  biens  anront  ki 
gaigneurs  d*iceulx»  la  quelle  moitie 
doit  estre  entre  eulx  ^galement  par- 
ties ;  de  la  quelle  moitie  aura  rad- 
miral  en  chacune  nef  deux  shares 
c*est  a  dire,   autant   comme  deux 

mariners 
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iment  (a),  from  the  Year  Books  8  Rk.  $.  2.  pf «  4.  &  7     1790. 
k  14.  1  SM.  Sep.  175.  Bra.  Abr.  Property  ji.  SB.  Clerk^s 
is  Admiral^  174  &  175.  Harg.  Ttaeth  S47.,  and  aUo  from 
20  Hen.  6.  c.  1.  which,  though  made  for  a  particular  pur- 

to  provide  for  the  case  of  neutral  goods  or  those  of  s 
1  being  taken  in  the  ship  of  an  enepay,  yet  proves  what 
iw  was  in  general.     Thus  the  law  stood  in  former  times, 

war  was  regularly  declared,  and  the  method  of  carrying 
utilities  by  making  reprisals  was  not  so  frequent  as  at 
periods.  By  subsequent  regulations  of  the  Admiralty, 
te  ships  are  obliged  to  take  out  letters  of  marque,  or  are 

to  be  treated  as  pirates,  which  is  also  agreeable  to  the 
k  ordinances  (6) ;  but  the  property  in  what  they  take  still 
AS  in  the  captors,  the  several  prize-acts  having  in  this  re- 
recognized  the  ancient  law. 

therefore  in  case  of  a  privateer,  the  share  of  the  prize 
I  the  crew  would  have,  would  depend  upon  the  agreement 
lad  entered  into  with  the  owners  by  whom  they  were  paid, 
the  present  case,  if  it  be  not  within  the  prize-act,  both 
and  navy  must  depend  on  the  bounty  of  the  king,  in  whom 
rize  would  be  then  vested,  and  by  whom  they  are  paid.  [  502  ] 
f  it  be  within  the  act,  then  the  army  have  a  vested  right 
liare,  and  a  prohibition  ought  not  to  be  granted,  unless 
lonition  had  issued  against  their  agent  as  well  as  the  navy 


Packmaris  Case,  6  Co.  1 8  5.  it  was  holden,  that  an  appeal 
i  Ecclesiastical  Court  suspended  the  former  sentence,  and 
i  same  point  is  Goiddsb.  119.  So  it  is  of  an  appeal  in  s 
of  Admiralty.  This  is  plain  from  all  the  proceedings  in 
dmiralty :  and  from  the  style  which  the  Plaintiff  himself 

n  f*!!  est  present  an  temps  que 
9  est  fidtte,  et  s'il  est  absenty 
!S  11  n'aura  forsque  de  chacune 
ung  share:  et  iceulx  de  la 
<nii  sont  hors  de  veue  au 
de  la  prise,  n'auront  nulle  par- 
odies s'ils  ne  sont  seyglants 
\  mrise  et  dedens  la  veue,  par 
a^  soient  semblables  d'aider 
iptours  de  la  prise  avec  leur 
,  se  mestier  estoit."  A.  19. 
next  article  contains  a  provi- 
to  private  ships. 
hors  d^  gages  du  roy,  aucqns 
MU*  gallioters  ou  autres,  soient 
jr  la  mer,  donques  le  roy  ne 


chalengera  nul  droit,  ne  proprement 
aura  nul  part:  mais  iceulx  qui  ga%nez 
les  auront,  forsque  Tadmiral  en  aura 
deux  shares.**  A.  SO.  and  see  Cierk^s 
Prax.  175. 

(a)  Rot.  Pari.  SO  Ed.  J.  No.  81. 
$eet,  81.  5  Hen.  4.  No.  59.  7  &  S 
Hen.  A.  No.  88.  80  Hen.  6.  No.  13. 
*eet.  30.  in  which  last,  there  are  rules 
for  the  division  of  prizes  taken  by 
ships  in  the  king's  pay,  not  totally 
unlike  those  in  modem  proclama- 
tions. 

{b)  Code  des  Prisesy  voL  i.  p.  34. 
art.  7. 

uses 
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1796.  UMi  >D  the  declaration,  which  is,  "  a  certain  biitiiieBir  ttf  tppttl 
and  complaint  of  nollity '',  the  decree  a|qMiIed  front,  appem 
to  be  not  only  reversed,  bnt  rendered  a  nullity  mfr  oHgtkeJ^bB 
^^LS^'*'  former  sentence  therefore  was  annulled,  and  that  whicb  re- 
mains  expressly  pronomices  the  capture  to^  hare  been  joints  hj 
the  fleet  and  army.  The  courts  of  Admiralty  baipte  an  tai- 
doubted  right  to  determine  who  were  captors.  They  eMnriBe 
as  to  the  capture,  and  decide  whether  it  be  lawfol'priiie  or  not, 
and  either  reserve  the  question,  who  wel^  '<6iptorft,  kn-mtlie 
present  case,  or  decide  that  also.  If  they  hav^  not'  faere  deter- 
mined it  to  be  a  joint  capture,  they  have  detenonined'bolliii^ 
on  the  subject:  either  way  therefore,  the  argument  oft  diepntcf 
the  Plaintifi^,  that  the  navy  were  the  sole  captors,  is  ill  foonded 
And  the  Court  of  Appeals  having  pronounced  their  s^nfcnee^ 
■  had  clearly  a  right  to  issue  process  in  execution  of  that  sentMe 
according  to  the  old  doctrine  in  The  King  v.  Bmom,  and  the 
modem  authority  of  Smart  v.  Wojffj  9  Term  Rep.  B.R.  9K 
Then,  if  the  Lords  of  Appeals  had  a  right  to  issue  the  moni- 
tion, this  court  have  no  right  to  prohibit  them. 

Adair^  Serjt.,  for  the  Plaintifi.  Admitting  many  of  the  prin- 
ciples laid  down  in  support  of  the  demurrer,  the  appKestion  of 
them  to  the  present  case  may  fairly  be  controverted*  Allowing 
it  to  be  clear  law,  that  where  matter  properly  belong^ibg  to  % 
court  of  common  law,  comes  incidentally  before  a  court' of  Ad- 
miralty, an  Ecclesiastical  court,  or  any  other  court  proceeding 
by  a  law  different  from  the  common  law,  the  Court  which  has 
cognizance  of  the  principal,  has  also  cognizance  of  the  inci- 
dent, provided  the  incident  be  determined  according  to  tlie 
rules  of  the  common  law;  yet  it  is  equally  clear,  that  if  Ae 
incident  be  determined  contrary  to  those  rules,  a  prohibition 
ought  to  be  granted.  It  remains  therefore  to  be  seen,  what  the 
incident  is  in  this  case,  and  whether  the  Court  of  Appeals  htre 
not  decided  that  incident  in  a  matter  different  from  the  rules  of 
the  common  law.    The  incident  arises  not  upon  th^  letter'of 

[  503  ]  attorney  by  which  the  agent  was  appointed,  but  upon  die^oM- 
straction  of  the  prize  act.  Allowing  then  that  the  Cddrtof  Ap- 
peals have  a  right  to  construe  the  statutes  which  are  inade  for 
their  regulation,  yet  if  they  construe  those  statutes'  Snvttg^  there 
is  a  clear  ground  for  a  prohibition.  Hds  doctrine  ^aa'fidly 
^admitted  by  the' Court  in  the  latfe  case  of  BryiMr'¥:Mmii^\ 

(«)  Antci  I6i.  *  .      s 

and 
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and  it  not  to  be.dUputed  :  m  fortiori* ihenS9re9  iith^y  a^  coup     17§Q. 
Uary  to  those  statute«»  tbey  ought  to  be  prohibited. 

jWith  respect  to  the  objection,  that  the  agent  (who  acted 


under  the  authority  of  the  navy)  having  taken  possession  of  the  ^^*^^^|^ 
.priase^  and  applied  part  of  the  proceeds  before  the  final  adjudi- 
cation, the  navy  had.  forfeited  their  right,  and  therefore  wene 
not  entitled  to  a  prohibition ;  the  answer  is^  that  there  baa  been 
an  acyudication  of  lawful- prixe^  from  whieh  adjudication  there 
lias  been  no  appeal*    The  only  part  of  the  judgment  of  tbe 
court  of  Admiralty  which  ia  disputed,  is  that  which  was  reserved 
.  upon  the  adjudication,  namely,  who  were  the  captors.    The 
second  sentence,  with  respect  to  the  capture,  is  that  which  the 
•  Plaintiff  conceives  to  be  contrary  to  the  act    The  adjudication 
of  prize  is  questioned  by  no  one^  nor  has  it  been  opposed  in 
any  stage  of  the  business.    As  to  the  objection  to  the  statement 
0f  the  appointment  of  the  agents,  that  statement  is,  tliat  they 
were  dufy  appointed,  which  is  admitted  by  the  demurrer.  Upon 
looking  into  the  clause  of  the  act,  it  will  appear  who  those 
^  others  interested  therein"  are,  who,  it  is  objected,  are  not 
stated  to  have  concurred  in  the  appointment  of  the  agents. 
They  are  the  officers,  marines  and  soldiers  acting  on  board  the 
ships,  in  whom  an  interest  is  unquestionably  vested.    And  the 
Flaintifl^  so  far  from  opposing  the  interest  of  the  army  under 
the  prize-act,  admits  that  by  the  act  they  have  a  vested  interest; 
but  contends  that  they  have  no  other  interest  than  what  is  so 
vested.     It  is  plain  from  adverting  to  the  act  and  proclamation, 
in  what  capacity  the  officers,  marines  and  soldiers  claim  any 
share  of  a  prize  taken  upon  the  high  seas.     The  proclamation 
.., Stated  in  the  declaration,  and  referred  to  by  the  prize-act,  (and 
.which  makes  as  much  a  part  of  it,  as  if  it  were  incorporated 
^  with  it,)  directs  that  three-eighths  shall  be  given  to  the  captains 
.  and  flagK)fficer:  one-eighth  to  the  captains  of  the  land  forces 
.f  .and  marines,  and  the  lieutenants  and  certain  other  offi^^ers  in 
.   the  navy  mentioned  in  that  class :  one-eighth  to  the  lieutenants, 
quarter-masters,  ensigns  of  the  land  forces,  &c  and  other    ^ 
naval  cheers  mentioned  in  that  class:  another  eighth  to  the 
seijeants  of  marines  and  of  land  forces,  midshipmen,  Slc  :  and    [  5<M  ] 
the  remaining  two-eighths  to  the  marines,  soldiers^  seaownf 
.    and  certain  other  persons  enumerated.    Now  it  is  clear,  that  in 
the  distribution  of  these  several  shares,  except  the  first  three- 
eighths,  the  land  forces  on  board  have  an  interest    But  it  is 

equally 
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rnoment  any  one  of  them  died,  the  aatbori^  of  the  others     179a 
should  cease.  It  might  perhaps  be  a  question,  if  there  was  only     "rr — ~ 
one  agent  appointed  by  each  class,  and  he  died,  or  if  there     agamM 
were  many,  and  they  all  died,  so  that  any  class  should  be  al-   ^^1^1^ 
together  unrepresented  by  an  agent,  whether  the  others  could 
act  ex  parte  till  that  defect  were  supplied  ?     But  that  is  not  the 
case  here.     Taylor  and  Fasley  were  appointed  by  all  who  by 
the  act  had  a  right  to  appoint. 

With  regard  to  the  objection,  that  supposing  there  was  an 
exclusive  right  in  the  navy,  it  ought  to  have  been  stated  to  the 
court  of  appeals,  and  that  the  superior  court  ought  not  to  pre* 
sume  that  the  inferior  court  would  have  decided  wrong  if  the 
matter  had  been  brought  before  them ;  the  answer  is,  that  it  is 
a  public  act  of  parliament  on  which  the  right  of  the  navy  is 
founded.  The  court  of  prize  had  not  only  a  right  to  take  that 
act  into  consideration,  but  were  bound  to  do  it.  They  were 
presumed  in  law  to  be  as  cognizant  of  that  act  as  any  court  in 
Westminster  Hall.  It  was  therefore  before  the  court,  and  they 
have  decided  and  acted  upon  it  in  such  a  manner  as  would 
render  void  the  provisions  of  the  statute.  Thus  much  as  to  the 
objections  made  on  the  part  of  the  Defendants  to  the  several 
statements  in  the  declaration. 

In  respect  to  the  inquiry,  how  the  law  stood  antecedent  to 
the  prize-acts,  the  result  of  that  inquiry  certainly  is,  as  was 
stated  on  the  other  side  in  a  former  aigument,  that,  by  the  an- 
tient  law,  captures  made  in  war  belonged  generally  to  the  cap- 
tors, because  the  force  employed  was  not  paid  by  the  crown; 
and  that  in  case  of  prizes  taken  at  sea,  the  captors  were  subject 
to  a  contribution  to  the  lord  high  admiral,  as  an  acknowledge 
ment  of  the  authority  under  which  they  acted.  But  when  an 
alteration  took  place  in  the  military  state  of  the  kingdom  by  the 
employment  of  mercenary  troops,  the  principle  was  established^ 
that  where  a  capture  was  made  by  a  force  employed  and  paid 
by  the  State,  the  subject  of  the  capture  belonged  to  the  States 
and  not  to  the  captors.  The  law  therefore^  independent  of  the 
prize-acts,  would  be  this,  that  where  persons  acting  legally  in 
war,  and  not  employed  and  paid  by  the  State,  made  a  rightful 
capture  from  an  enemy,  part  of  the  prize  would  belong  to  them^ 
selves ;  where  they  were  employed  and  paid  by  the  States  there 
the  prize  would  wholly  belong  to  the  State.  The  prize^cts  then  [  506  ] 
intervene  in  order  to  give  an  encouragement  to  persons  com* 

missioned 
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1790.  missioned  and  paid  by  the  States  and  Hccordingly  create  an 
-  ^  equal  interest  in  them  with  private  adventurers,  to  annoy  die 
<«am<e  enemy,  as  well  for  their  own  emolnment  aa  the  public  service 
The  policy  of  these  acts  seems  to  be,  to  pat  the  force  ctf  the 
kingdom,  in  this  respect,  upon  the  same  footing  on  which  it 
stood  by  the  aritient  Iaw«  The  efiect  therefore  of  the  prise  adi 
is,  that  as  soon  as  a  ship  taken  is  condemned  as  lawful  priii^ 
immediately  the  property  of  it  is  vested  in  the  captori^  whicb 
would,  antecedent  to  those  acts,  have  belonged  to  tbeking; 
That  effect  in  the  present  instance  is  produced  by  the  19  Geo»t 
c.  67*  and  the  8 1  Geo.  d.  c.  15*  taken  together. 

It  appeared  after  diligent  inquiry  (a),  sufficiently  plain  apoo 
the  former  arguments,  that  in  the  practice  of  the  courts  of 
Admiralty,  a  mixed  capture  has  never  been  holden  to  take  the 
case  out  of  the  prize-acts :  whether  that  capture  were  by  a  com- 
missioned and  a  non-commissioned  ship,  a  king^a  ship  and  a 
private  ship  of  war,  or  even  a  joint  capture  by  9l  naval  and 
military  force ;  a  strong  instance  of  which  was  the  case  of  the 
ships  taken  at  Louisburgh*  So  that  it  seems  that  no  case  can 
be  put  in  which  the  king's  ships  are  intitled  to  any  abare  of  a 
prize  taken  at  sea,  where  it  has  not  been  uniformly  koUen  to 
be  either  in  part  or  in  the  whole  within  the  proviMons  of  tbe 
prize  acts.  Where  any  other  body  of  men  have  a  separate 
right  to  share,  the  whole  should  not  be  condemned  as  lawijil 
prize  to  the  king ;  for  the  instant  that  it  is  so  condemned,  by 
the  terms  of  the  act  of  parliament  it  becomes  the  sole  property 
6(  the  captors.  In  this  case,  therefore,  notwithstanding  tbe 
preamble,  if  it  may  be  so  called,  of  the  sentence  of  the  lords  of 
Appeal,  (he  legal  effect  of  the  sentence  is  what  it  ought  to  be, 
toveat  the  prize  in  the  navy  as  the  captors,  subject  to  tbe  indi- 
vidual right  of  those  being  on  board  the  king's  ship,  who  were 
to  share  by  virtue  of  the  proclamation. 

It  has  been  said,  that  as  far  as  relates  to  the  fact  of  the  cap- 
ture the  Plaintiff  is  to  be  bound  by  the  recital  of  the  sentaice. 
Admitting  this,  the  Defendants  are  also  bound  upon  the  de- 
murrer, by  every  fact  stated  in  the  declaration,  which  is  not 
inconsistent  with  the  fact  stated  in  the  sentence.  Now  it  is 
stated  as  a  fact  on  the  declaration,  and  admitted  by  the  de* 
murrer,  that  the  capture  was  made  upon  the  high  seas  by  his 

(a)  After  the  first  argument  on  the  demurrer,  tbe  Court  desired  that  eoqpnry 
to  be  particularly  made. 

majesty's 
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majesty's  ships  having  the  land  forces  on  board  at  the  time  of  179(). 
the  capture.  *  But,  says  the  sentence,  it  was  made  by  tlie  con-  Homm 
joint  operation  of  the  army  and  navy.  Here  then  are  two  agamn 
allegations  on  tlie  record,  which  are,  in  one  sense,  binding  nBtr^*^ 
upon  the  parties.  The  Plaintiff  is,  on  his  part,  bound  by  the  [  *  507  ] 
allegations  of  the  sentence ;  the  Defendants,  on  theirs,  admit  by 
the  demurrer  the  facts  stated  in  the  declaration.  The  allega- 
tion therefore  in  the  sentence  is  to  be  construed  in  such  a 
^lanner,  as  shall  be  consistent  with  the  admitted  facts  in  the 
declaration.  What  then  is  the  allegation  ?  That  the  capture  was 
effected  by  the  conjoint  operation  of  army  and  navy.  What  is 
the  fact  ?  That  the  army  was  on  board  the  ships  at  the  time  of 
the  capture.  This  explains  the  allegation.  The  capture  then 
ares  made  by  the  conjoint  operation  of  the  army  and  navy :  which 
ia  the  same  as  saying,  it  was  made  by  the  conjoint  operation  of 
aoamen  and  soldiers  on  board  the  king's  ships;  by  the  seamen 
voder  the  command  of  Commodore  Johnstone^  and  the  soldiers 
under  that  of  General  Meadows,  composing  at  that  time  a  part 
of  the  crews  of  the  squadron.  The  question  then  is,  what  is  th^ 
«fiect  of  the  sentence?  It  is  to  vest  the  prize  in  the  naval  cap- 
torv  preserving  at  the  same  time  the  right  of  the  army  as  indi- 
viduals, and  as  making  a  pnrt  of  that  naval  force.  The  words 
of  the  act  of  parliament  cannot  have  any  other  fair  interpreta^ 
lion.  But  it  is  objected,  that  nothing  appears  by  the  sentence 
to  shew  why  the  act  should  not  have  this  effect.  A  doubt  was 
auggested  by  the  court,  whether  there  was  a  suflBcient  ground 
fot  a  prohibition  in  any  thing  which  the  court  of  Prize  had  yet 
done.  It  was  intimated,  that  supposing  the  operation  of  the 
act  to  be  as  the  Plaintiff  contends,  yet  the  sentence  ought  to  be 
construed  so  as  to  give  it  a  legal  effect,  and  not  so  as  to  make 
it  illegal,  for  the  purpose  of  obtaining  a  prohibition.  Now  it 
appears  that  the  Court  of  Appeals  have  in  fistct  done  something 
contrary  to  the  act  of  parliament  They  have  ordered  the 
agent  not  only  to  bring  in  an  account  of  the  whole,  but  also  to 
bring  into  court  whatever  is  in  his  possession  or  power,  of  the 
•produce  of  the  prize.  The  order  is  not  to  bring  in  the  residue^ 
which  perhaps  might  be  construed  to  shew  an  acknowledg- 
ment that  the  former  part  had  been  properly  distributed ;  but 
it  is  general,  to  bring  in  the  ^<  proceeds  of  such  part  of  thefship 
*^  and  cargo  as  might  be  ii^  hi«  h^d%  i.powfer,  .oc^poMessipn." 
And  non  constat,  but  that  the  court,  upon  bringiiig  in  the  ac- 
voL.  I.  N  N  count. 
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1790.     count,  might  hold  that  what  had  been  in  his  power  or  posses 

"7[ sion,  and  which  had  been  divided  without  their  authority,  was 

agahui      within  the  meaning  of  the  monition.     But  in  truth  the  court  of 
^D«^^**'   app^^^s  have  no  power  over  any  part.  By  •  their  own  condemn- 
1^*508  ]  ation  of  the  prize,  the  whole  belongs  to  the  navy.     Theyhafc 
therefore  acted,  in  point  of  fact,  contrai^  to  the  act  of  parlit- 
ment,  which  directs  that  the  produce  of  the  prizes  whidi  shall 
be  condemned,  shall  be  placed  in  the  hands  of  the  agent    By 
looking  at  the  several  clauses  (a)  of  the  act,  there  will  be  seen 
a  regular  system  framed  by  the  legislature,  directing,  both  sub- 
stantially and  formally,  the  disposition  of  the  whole  of  the  cap- 
ture.   The  appraisement  and  sale  are  to  be  made  by,  and  tk 
produce  is  vested  in,  the  agent  appointed  under  the  directioDs 
of  the  act.     The  ngenl  is  bound  to  do  certain  acts  by  whidi 
notice  shall  be  given  to  all  parties  interested.     The  agent  b  lo 
make  public  notifications  before  the  disposition  of  thepri^e.  Hie 
agent  is  to  make  similar  notifications  to  Grreenwich  HoepitaL  In 
the  hands  of  the  (^ent  the  shares  of  run  men,  and  the  unclaimed 
shares  are  to  be  deposited,  the  latter  to  remain  there  for  thm 
years.  And  on  non-compliance  with  the  terms  of  the  act^  a  severe 
penalty  is  inflicted  on  the  agent.     It  is  the  evident  intention, 
therefore,  of  the  Legislature,  that  the  person  appmnted  agent 
in  the  manner  prescribed  by  the  act,  shall  be  responsible  to  the 
parties  appointing  him,  shall  be  responsible  to  Greenmich  Hos- 
pitalj  and  shall  be  responsible  to  the  public.     It  cannot,  there- 
fore, with  any  reason  be  contended  that  the  court  of  Appeals 
have  a  right,  ad  libitum^  to  take  the  whole  produce  out  of  the 
hands  of  the  agent  legally  constituted,  and  without  any  appli- 
cation for  this  purpose,  on  the  part  of  any  one  interested  in  the 
business.     The  moment  the  Admiralty  take  the  whole  out  of 
the  hands  of  the  agent,  all  the  provisions  of  the  act  which 
have  been  enumerated,  are  rendered  ineffectual.     It  therefore 
is  most  clear,  that,  consistent  with  those  provisions,  it  is  not  in 
the  power  of  the  Court  of  Appeals,  to  act  as  they  have  done  in 
this  case,  on  the  application  of  any  person  not  interested  in  the 
prize.     It  is  not  stated  that  the  monition   was  prayed  for  by 
any  of  the  captors,  or  that  on  their  part  any  objection  was 
made  td  the  appointment  or  conduct  of  the  agent.     Tliere 
might  perhaps  be  a  ground  for  the  court  of  prize  to  issue  »  mo- 
nition to  the  agent  to  bring  in  the  money  of  which  he  wsi 

(a)  Vide  19  Geo.  5.  c.  67.  #,  30,  31,  32,  SS,  34, 35^  S6,  37,  38,  39. 

possessed, 
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possessed,  if  there  were  any  charge  of  fraud  or  embezzlement      1790. 

made  against  him  by  any  of  the  captors,  or  if  for  any  other     "Z: 

reason  the  money  were  unsafe  in  his  hands.     Possibly  at  the      agauut 
request  of  the  captors,  the  court  of  prize  would  take  such  a   '^nsy^*'" 
measure  for  security.     But  no  ground  is  here  stated,  no  com-    [  509  ] 
plaint  exhibited,  nor  any  application  made  by  the  captors  to 
that  court,  in  order  to  induce  them  to  issue  a  monition.     It  is 
the  spontaneous  act  of  the  court,  to  take  the  money  from  the 
only  person  wlio  can  perform  the  directions  of  the  statute,  to 
whom  it  is  given  as  a  trustee  both  for  the  captors  and  the  pub- 
lic^ and  place  it  in  the  hands  of  an  officer,  to  whom  the  statute 
jpvcs  no  power  whatever. 

As  to  the  objection,  that  the  motion  for  a  prohibition  is  not 
jnade  by  the  general  body  of  persons  interested,  but  by  one  cap- 
4ain  alone ;  if  that  objection  were  to  prevail,  it  would  amount 
to  a  declaration,  that  in  case  of  a  capture  by  a  king's  ship,  the 
court  would  never  grant  a  prohibition,  unless  at  the  joint  re- 
^Efnest  of  all  parties  concerned.     But  what  they  have  all  a  right 
to  do  collectively,  the  same  right  has  each  to  do  individually. 
In  the  present  case,  indeed,  it  is  almost  a  physical  impossibility 
that  they  all  should  join.     As,  then,  the  Court  of  Appeals  has 
Already  done  some  act  contrary  to  the  statute,  there  is  ample 
H^onnd  for  a  prohibition.     But  it  has  been  suggested  that  as 
4he  directory  part  of  the  sentence  admits  of  a  legal  construc- 
tion, this  court  ought  not  to  infer,  that  if  the  money  is  brought 
into  the  Court  of  Appeals,  that  court  will  apply  it  otherwise 
than  the  statute  directs.     But  it  is  a  good  ground  for  a  prohi- 
bition, if  there  appears  reason  to  believe  that  the  Court  of  Ap- 
peals will  so  apply  the  money,  though  they  have  not  actually  so 
applied  it    Thus  in  the  case  of  HiU  4r  Vx.  v.  Bird^  Aleyn  56.  a 
prohibition  was  granted  to  the  Ecclesiastical  Court,  because  it 
.bad  threatened  to  repeal  letters  of  administration  without  just 
cause.     It  was  not  granted  quia  timetj  but  because  the  Eccle- 
.siastical  Court  had  manifested  an  intention  of  acting  contrary 
to  the  common  law.     The  same  doctrine  is  laid  down  2  RolL 
Abr.  tiL  Prohibition^  SOS.  pi.  27  &  28.  These  cases  establish  the 
.principle^  that  where  an  inferior  court  plainly  shews  a  design 
to  act  contrary  to  the  common  law,  it  is  not  necessary  to  wait 
till  tliey  have  really  so  acted,  in  order  to  have  a  ground  for  a 
prohibition.     In  the  present  case,  the  Court  of  Appeals  have 
4^idently  shewn  such  an  intention,  both  by  that  part  of  their 

N  N  2  sentence 
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1790.     sentence  which  holds  the  case  to  be  out  of  the  prize  act,  andl^ 

^^^^      the  order  to  bring  in  the  money ;  for  that  order  would  be  ot- 

agamst      necessary  unless  they  meant  to  dispose  of  the  money  in  some 

i^iyf^'   manner  repugnant  to  the  disposition  which  the  statute  poiDls 

out.  Upon  the  whole  then  of  the  case  it  appears,  that  the  Cooit 

[  510  ]    of  Appeals  have  not  only  acted  already  in  opposition  to  ibe  19 

Geo.  3.  c.  67*  and  21  Geo.  3.  c.  15.  but  have  also  manifested  i 

clear  intention  of  acting  farther  in  opposition  to  those  statutes. 

The  Plaintiff  has  therefore  substantial  ground  to  support,  and 

is  not  too  early  in  applying  for  a  prohibition. 

Htllj  in  reply,  went  over  the  general  grounds  which  bebdbre 
stated.  With  regard  to  the  objection  on  the  part  of  the  Plaint^ 
that  great  inconvenience  would  follow,  if  the  agency  of  PaJif 
liad  determined  by  the  death  of  Taylor^  be  argued,  that  the  tsf^ 
pointment  ought  to  have  been  made  to  them,  and  the  snrnfor 
of  them,  or  to  them  jointly  and  severally,  which  would  haie 
obviated  all  such  inconvenience.  The  Plaintiff  therefore  ought 
not  to  rest  on  a  possible  inconvenience,  which  might  eanly  baie 
been  avoided  by  a  proper  method  of  appointment.  As  to  the 
argument,  that  the  agent  could  not  execute  the  several  mattcn 
which  he  is  required  to  do  by  the  net,  if  he  had  appeared  and 
brought  in  the  proceeds,  what  is  there  required  by  the  act  thit 
he  might  not  do,  and  yet  have  obeyed  that  process?  He  might 
have  given  all  the  notifications :  the  possession  of  the  Conrt 
would  have  been  his  possession,  as  much  as  the  possession  of  a 
receiver :  the  interest  of  Greenwich  Hospital  would  have  been  ss 
safe  in  their  hands  as  in  his.  There  is  not  any  one  part  of  the 
act,  but  what  might  have  been  performed  consistently  with  the 
obedience  of  the  agent  to  the  process.  If  so,  the  whole  of  the 
argument  on  the  other  side  falls  to  the  ground;  and  the  Lords 
of  Appeal  have  not  contravened  the  act  The  agent  indeed  ned 
not  have  brought  in  the  money,  but  he  might  have  shewn  caote 
upon  the  process.  If  he  had  shewn  cause,  and  they  had  insisted 
upon  his  doing  any  thing  inconsistent  with  his  duty  as  agent, 
then,  and  not  till  then,  they  would  have  contravened  the  set 
But  it  does  not  appear  that  the  mere  issuing  of  process  coi^ 
disable  him  to  perform  his  duty  as  agent,  even  supposing  \k 
was  agent,  which  is  begging  the  whole  question,  tind  of  which 
the  Lords  of  Appeals  had  a  right  to  be  informed.  SiippoK 
Pasley  had  not  been  agent  at  all,  a  monition  might  then  have 
issued  against  him;  and  why  should  it  not,  when  he  does  not 

make 
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make  his  agency  appear?  The  objection  therefore,  that  this 
application  for  a  prohibition  is  at  least  premature,  remains  un- 
answered. Tiie  application  itself  is  directly  contrary  to  The 
King  V.  Broom^  and  many  other  authorities.  In  that  case  there 
had  been  a  sentence  condemning  a  ship  as  lawful  prize,  and 
after  the  sentence  a  libel  hod  issued  against  Broom  to  compel 
lum  to  bring  in  the  produce.  It  appeared  that  Broom  had 
^keo  the  money,  as  Padey  has  in  this  case,  as  agent  for  other 
persons,  who  were  the  African  Company,  It  was  argued  in  that 
fcase,  that  by  the  sentence  of  condemnation  a  legal  right  was 
Tested  in  the  king,  which  was  the  subject  of  an  action  at  law, 
and  therefore  theCourt  of  Admiralty  had  no  right  to  issue  pro- 
cess. The  answer  to  that  argument  applies  with  its  full  force 
to  the  case  now  before  the  Court  The  answer  was,  that  not- 
withstanding the  execution  of  the  sentence  depended  on  a  legal 
right,  yet  it  was  incident  to  the  jurisdiction  of  theCourt  of  Ad- 
miralty, and  on  that  ground  the  prohibition  was  refused.  There 
the  African  Company  had  a  right  to  take  prizes:  Broom  derived 
his  power  from  them :  but  the  common  law  right  which  the 
.<:ompany  had  to  take  did  not  protect  Broom  from  the  monition, 
neither  in  this  case  can  the  parliamentary  right  of  the  captors 
exempt  PasUy  from  a  monition.  The  two  cases  are  parallel. 
A  right  derived  from  an  act  of  parliament  is  not  stronger  than 
m  right  derived  from  tlie  common  law.  AU  the  arguments  and 
reasoning  of  the  Court  likewise  in  Smart  v.  Wolffs  are  fully  ap- 
plicable to  this  case  (a). 

Cur.  advis.  vuU. 

On 


(a)  In  the  course  of  the  argument, 

Mr.  Serjt.  HUi  pointed  out  an  inac- 

■  cufacj  in  the  Dutch  prize  act,  SI 

Oeo»  5.  c.  15.  the  third  section  of 

i%vhxchy  aAer  redting  that  by  the  19 

15^.  3.  r.  67.  &  so  Geo,  3.  c.  SS. 

^  Several  provisions  and  regulations 

^  were  established,  for  the  better  car- 

'•  Tving  on  the  salutarv  purposes  by 

m  1^  ^ J  ^Q^  intended  in  the  prose- 

^  cutioo  of  hostilities  against  France 

•••and  Spak^y  enacts,  **  that  the  seve- 

*•  ral  regulations  and  provisions  re- 

■fiF-SQectiqg  the  grant  of  commimons 

0  #|A  Utters  rf  marque^  the  persons 

'•<  SKtiOf,  and  the  captures  made,  un- 

^  der  me  authority  of  such  commiM' 

f^siom  or  letters  of  marque,  and  all 

*  other  clauses,   provisoes,  matters 


**  and  things,  contained  in  the  said 
**  acts  shall  extend,  and  be  construed 
**  and  deemed  to  extend,  to  the  grant 
**  of  comndssioru  or  letters  of  marque 
^  to  the  persons  actins,  and  the  cap- 
**  tures  made,  under  the  authority  of 
**  anch  commissions  or  letters  of  marque, 
"  for  general  reprisals  against  the 
**  ships,  goods,  and  subjects  of  the 
**  States  General  of  the  United  Pro- 
''  vinces,  and  all  other  matters  or  things 
"  whatsoever,  in  respect  of  the  same, 
'*  during  the  continuance  of  hostili- 
*'  tics  against  the  States  General  of 
'<  the  United  Provinces,  as  fiilly,  am- 
<<  ply  and  effectually,  to  all  intents 
^*  and  purposes,  as  u  the  same  regu- 
**  lations,  provisions,  clauses,  provi- 
^  soes,  matters  and  things  had  been 

•*  particularly 


1790. 
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1790.         On  this  day  judgment  was  pronounced  as  follows,  by 
Tjl  Lord  Loughborough.     In  this  case  the  declaration  stately 

against  first  as  a  propositioH  of  law,  that  the  exposition  of  the  statote 
MK^^  laws  of  this  realm  appertains  to  the  king^s  courts  of  record.  It 
then  recites  the  prize  act,  which  passed  upon  the  war  against 
the  States  General,  and  his  majesty's  proclamation  for  a  distri* 
t  512  ]  bution  of  prizes,  under  the  authority  given  by  that  act-  It  then 
states  the  appointment  of  Commodore  Johnstone  as  commander 
of  a  squadron,  of  the  Plaintifi^  as  captain  of  a  ship  in  that 
squadron,  and  of  General  Meadows  as  commander-in-diief  of 
the  land  forces,  to  be  employed  on  an  expedition  against  the 
Cape  of  Good  Hope^  a  colony  of  the  States  General  in  A/rieOj 
and  secret  instructions  given  by  his  majesty  directed  to  the  two 
commanding  oflScers  Commodore  Johnstone  and  General  Meth 
dowSf  in  order  to  prevent  disputes  which  might  arise  between 
the  fleet  and  army.  By  these  instructions  it  was  provided^ 
that  such  booty  as  should  be  taken  from  the  enemy  by  the  joiot 
operation  of  the  fleet  and  army,  at  the  attack  of  the  Q^f 
should  be  distributed  among  the  land  and  sea  forces  into  two 
shares ;  the  share  of  the  navy  to  be  divided  according  to  the 
regulations  established  for  the  service.  The  declar^on  then 
states,  that  the  squadron  with  the  land  forces  on  board  proceed- 
ed upon  the  said  expedition,  but  did  not  make  any  attadc  upon 
the  Cape  of  Good  Hope. 

It  then  states,  that  upon  the  21st  of  July y  the  squadron,  with 
the  ship  of  which  the  Plaintiff  was  captain,  having  the  land 
forces  on  board,  did  in  a  certain  open  unfortified  bay,  called 
Saldahna  Bay^  at  a  great  distance  from  the  Cape  of  Good  Hoft^ 
attack  and  seize  as  prize  the  ship  Hoogskarpell  and  cargo^  the 
property  of  the  subjects  of  the  States  General.  The  declaration 
then  states,  a  libel  in  the  High  Court  of  Admiralty,  by  his  ma- 
jesty's proctor,  for  the  condemnation  of  the  said  ship  as  lawful 
prize,  being  taken  by  Commodore  Johnstone  and  his  squadroDi 
and  a  sentence  thereupon  upon  the  4th  of  September  1782,  con- 
demning the  ship  and  cargo  as  good  and  lawful  prize  generally, 
reserving  the  question  who  were  captors ;  and  afterwards  upon 

"  particularly  repeated  and  re-enact-  by  the  kinfft  ships,  though,  in  point 

"  ed  in  this  act.'^  It  is  plain,  that  this  of  practice,  it  has  been  holden  to  in- 

section  is  so  worded  as  to  leave  it  dude  those  provisions.    The  same 

doubtful,  whether  it  is  meant  to  ex-  ambiguity  prevails  in  the  third  sec- 

tend  to  any  provisions  of  the  two  tion  of  the  ^^ntsA  prize  act,  aoGto, 

former  acts  respecting  captures  made  3.  r.  2J. 

the 
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the  mattet  reserved,  on  the  28th  of  May  1785,  an  interlocutory      1790. 

order  of  the  Court  of  Admiralty,  pronouncing  for  the  interest     TJ 

of  the  army  generally,  agreeable  to  the  spirit  of  his  majesty's    j*€p^ 
instructions,  and  decreeing  the  distribution  of  the  prize  ac- 
cording to  such  instructions,  in  equal  shares.    The  dcclaratioii 
then  proceeds  to  state  an  appeal  from  tliis  last  decree  upon  the 
SOth  ofjime  1786,  and  a  decree  of  the  Court  of  Appeals,  re* 
versing  the  last  mentioned  decree  of  the  Judge  of  the  High 
Court  of  Admiralty,  and  pronouncing  ship  and  cargo  to  have 
been  taken  by  the  conjoint  operation  of  his  majesty's  ships  em- 
ployed on  an  expedition  against  the  Cape  of  Good  Hope^  under 
the  command  of  Commodore  Johnstone^  and  of  the  army  under 
the  command  of  General  Meadows  upon  the  same  expeditiont 
and  condemning  the  ship  with  the  unclaimed  cargo,  as  good    [  513  ] 
and  lawful  prize  to  the  king.     The  declaration  then  states,  that 
JSdward  Taylor  and  John  Pasley  were  duly  appointed  agents  by 
the  officers  and  crews  of  the  several  ships'  companies  of  the 
squadron,  and  as  such  agents,  soon  afler  the  decree  of  the  4th 
o£  September  1782,  caused  the  ship  and  her  cargo  to  be  sold, 
received  the  produce^  distributed  part  thereof  among  the  of- 
ficers and  crews  of  the  squadron,  and  that  the  residue  remained 
in  the  hands  of  Pasley^  and  ought  to  be  distributed  to  the  cap- 
tors aforesaid,  pursuant  to  the  statute  and  proclamation.     It 
then  states,  that  the  Plaintiff  Home  brought  his  action  in  the 
court  of  King's  Bench,  of  trespass  on  the  case  on  promises, 
against  Pastey  the  surviving  agent,  {Taylor  being  stated  to  be 
dead,)  for  damages  for  the  non-payment  of  his  share.    It  then 
states,  as  a  proposition  of  law,  that  the  commissioners  of  ap- 
peals in  prize  causes  have  no  authority  by  law  to  take  out  of 
the  hands  of  any  agent,  so  appointed,  the  money  arising  from 
any  sale  of  prizes,  finally  adjudged  lawful  prize  to  his  majesty 
in  a  court  of  admiralty.     That  the  commissioners  of  appeals 
oontriving  to  take  out  of  the  hands  of  Padey  the  money,  and 
to  prevent  the  Plaintiff  recovering  at  law  his  damages,  did  on 
the  dd  of  May  1 788,  issue  a  monition  to  Padey  to  bring  in  an 
account  of  sales,  together  with  the  proceeds.    This  is  the  whole 
of  the  declaration.  The  Defendant  traverses  the  last  allegation 
of  process  issued  against  the  prohibition,  and  demurs  generally 
to  the  rest  of  the  declaration.     This  general  demurrer  conse- 
quently admits  all  such  facts  stated  in  the  declaration  as  are 
well  pleaded. 
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1790.         Upon  the  last  argument,  three  objections  were  taken  to  the 

statement  of  the  declaration,  to  shew  that  upon  the  face  tif  the 

aj^  declaration  the  Plnintiff  has  not  made  out  a  case  which  enthlci 
Earl  Cam-  j^Jq^  ^  ^  prohibition.  I  shall  mention  these  objections  Toy 
briefly,  because  to  each  of  them,  as  it  seems  to  me^  a  i^ery  short 
and  distinct  answer  occurs.  The  first  I  shall  take  notice  of 
was,  that,  by  the  Plaintiff's  own  shewing,  he  and  aH  the  squdran 
have  forfeited  their  share  in  the  distribution  of  the  prite^  be* 
cause  pan  of  it  was  distributed  before  final  sentence  of  coo* 
demnation.  It  is  of  no  moment  to  discuss  whether  there  wsi 
any  such  cause  of  forfeiture,  because  the  objection  mist^kai 
[  514  ]  the  state  of  the  declaration;  which  indeed  states  that  part  had 
been*  distributed,  but  also  expressly  states  that  it  was  aA^r  tbtt 
sentence  upon  the  4th  of  September^  against  which  soHence  theis 
is  no  appeal,  and  which  was  an  adjudication,  ecmdeoining  tht 
ship  and  cargo  as  lawful  prize.  The  second  objection  is,  that 
the  appointment  of  Taylor  and  PasUy  as  agents  for  the  offioen 
knd  crews  of  the  squadron,  is  not  well  set  forth,  firom  an€X« 
pression  in  the  statute  which  says  that  the  officers  and  crews 
and  others  having  interest  in  the  prize,  shall  Kp^nkoX  %ffSB^B^ 
iemd  then  niarks  out  the  manner  in  which  they  are  to  be  ap- 
pointed. The  subsequent  part  of  that  clause  of  the  act  sufB- 
dently  shews  that  no  other  persons  but  the  officers  and  crevt 
of  the  squadron  can  have  any  concurrence  in  the  appdintfllent 
bf  agents.  There  may  be  four  agents:  one  appointed  bytheflsg- 
officer,  another  by  the  captains,  another  by  the  lieutenants  and 
other  officers  of  that  rank,  and  another  by  the  private  men  and 
those  who  are,  in  the  fiftli  class  according  to  the  predamatioii, 
to  share  the  amount  of  the  prize.  There  is  no  other  descripti<m 
of  persons  who  can  under  the  act  concur  in  the  appointment  of 
agents.  But  that  is  rather  going  further  than  is  necessary  ibr  sn 
answer  to  the  objection ;  for  this  is  not  a  tase  where  the  ageoti 
are  parties  appearing  as  Plaintiffs  setting  out  a  title;  but  tbe 
iPlaintiff  jl%m^,  who  is  to  make  out  his  own  title,  distinctly  states 
as  a  fact,  that  agents  were  duly  appointed.  This  is  nndonU- 
ediy  sufficient  upon  a  general  demurrer.  If  there  is  any  ob- 
jection to  the  appointment  of  agents,  and  if  that  objection  would 
be  sufficient  to  turn  round  the  Plaintiff  in  this  case,  it  ought  to 
have  been  set  forth  more  particularly.  Upon  a  general  de- 
murrer, the  allegation  that  the  agents  were  duly  appointed,  is 
certainly  suflBcient.     Another  objection  was,  that  the  authori^ 

of 
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of  the  agents  was  detenniiied  by  the  death  of  Tajfhr.  Now  17901 
though  this  too  is  of  no  moment  upon  a  general  demurrer^  it 
is  fllso  not  true;  because  this  is  not  a  mere  authority  given  to 
Tlfjffor  and  Pasleyg  they  have  an  interest  in  the  proceeds  of  the 
prize,  and  it  is  certain  tbiat  where  persons  are  appointed  with  an 
interest  vested  in  them,  the  interest  survives.  The  surviving 
agent  Ptisley  being  possessed  as  agent,  he  must  continue  to  be 
acooudtable  to  those  who  have  appointed  him,  in  the  chataotev 
of  agi^iit*  It  was  totally  immaterial  whether  Taylor  had  re^ 
mained;  all  the  interest  that  was  in  Tayhr^  is  now  in  Pndeffi 
all  that  Poiiey  possesses,  and  all  that  Taylor  tc^ther  with  kirn 
possessed,  Pasley  is  cimrgeable  with.  He  received  it  in  th^ 
character  of  agent,  and  is  answerable  for  it  in  that  character^ 
All  these  objections  were  overlooked  in  the  former  arguments; 
and  for  the  reasons  I  have  given,  the  Court  ate  of  opinion  that 
they  are  of  no  weight. 

Upon  the  three  first,  and  the  latter  part  of  the  last  argument^ 
the  Case  has  been  very  fairly  debated  on  its  rcigl  merits.  The  C  51^  ] 
Court  has  given  all  the  scope  to  the  question  which  the  ivH 
pbvtance  of  it  required ;  first  on  the  motion  of  a  prohibitioii^ 
then  upon  three  arguments  on  the  demurrer ;  and  we  are  aU 
nnanittlously  of  the  opinion  which  I  shall  close  with  delivering; 
The  prohibition  was  prayed  upon  a  ground  which  has  Bever 
l>eeffi  disputed,  that  it  belongs  to  the  courts  of  common  law  to 
control  the  proceeding  of  all  other  courts,  if  they  transjprese 
the  limits  assigned  to  them;  and  the  argument  for  the  demurrer 
Itfa^  fully  admitted  the  proposition  upon  which  the  dedoratioa 
IS  built  to  be  good  in  law,  namely,  that  the  iexposition  of  the 
atetote  law  of  the  land  appertains  to  the  king^tf  ooertsof  record^ 
ibid  ought  to  be  discussed  and  determined  in  those  cooits.  .The 
gieneral  grounds  upon  yAAdd  thi^  Courts  of  Westi^^inster  Hall 
proceed  in  matters  cf  pncdiibrtion^  were  so  foUy  discussed  ia  a 
]atecase(a),  and  when  the  Court  m  that  case  disposed  of  tiie 
xnotiiHi,  that  I  avoid  entering  intotheta,  andaasnib&it  to  t)ea 
clea^  ground  for  ov^irultag  the  deinurrer  in  this  oase^  if  it  shall 
ayijpeav,  i^on  the  face  of  the  dedafation,  that  the  PUAntiff  has 
ft  iegal  right  founded  on  all  act  of  paivliiiment,  ^nd  that  the 
commissioners  of  pri^e  inre  proceeding  ,t6  deprive  Um  of  that 
right,  or  to  obstriidt  him  in  the  prosecntibn  of  it  Oq  (he 
other  hand,  if  the  Pbintlff  has  eitlief  no  4udh  right,  or  4he 

(a)  Vide  Btymer  v.  AtkytUy  anie,  164. 

commissioners 
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1790.  commissioDers  of  appeals  are  not  proceeding  to  ad  in  opposi- 

j,  ^^  iion  to  it,  the  demurrer  must  be  allowed.     It  was  admitted  oo 

againd  both  sides,  and  is  certainly  true,  that  the  general  question  of 

^^  prize  does  not  belong  to  the  courts  of  common  law.  By  genend 


question  of  prize,  I  mean  a  question,  whether  a  ship  or  goods 
taken  at  sea  be  lawful  prize  or  not*  It  was  admitted  ako 
that  when  there  is  an  adjudication  of  prize  by  the  Court  of  Ad- 
miralty, the  rights  which  an  act  of  parliament  gives  respecting 
that  prize^  are  the  subject  of  actions  at  lawy  and  are  cogniiaUe 
in  the  courts  of  common  law. 

The  argument  in  support  of  the  demurrer  maintains  these 
propositions.  First,  that  this  appears  to  be  a  case  in  which  the 
king^  ships  were  not  the  sole  captors;  2dly,  that  the  act  of  par- 
liament vests  a  right  to  the  prize  in  the  king's  ahips*  only  in  the 
case  where  they  are  the  sole  captors ;  Sdly,  that  the  court  of 
prize  has  a  general  authority  in  all  cases  to  distribute  the  shares 
of  the  prize,  and  therefore  that  the  proposition  with  which  the 
declaration  concludes,  namely,  that  the  commissionera  of  pri» 
have  not  by  law  authority  to  take  out  of  the  hands  of  the  agent 
[  5l6  ]  the  money  arising  from  the  sale  of  prizes,  is  not  a  true  propo* 
sition;  but  that,  on  the  contrary,  the  commissioners  have  a  ri|^ 
to  order  those  possessed  of  the  produce  to  bring  it  into  that 
court.  The  first  proposition  then  to  be  maintained  <m  the  part 
of  those  who  support  the  demurrer,  is  a  propositicm  of  &cts 
namely,  that  this  appears  to  be  a  case  in  which  the  king's  ships 
are  not  the  sole  captors.  This  is  founded  upon  the  terms  of 
the  two  sentences  which  are  set  forth  in  the  declaration,  to- 
gether with  the  facts  stated,  that  the  fleet  and  army  were  des- 
tined upon  a  joint  service,  and  were  both  concurring  in  the  cap- 
ture. From  reading  the  declaration  attentively,  it  certunly 
does  not  appear  that  the  army  as  such  gave  any  aid  to  the  cap- 
ture. When  I  say  the  at*mtf  as  such  gave  no  aid  to  the  capture^ 
I  mean  to  exclude  the  case  of  the  army  being  stationed  on  board 
thejled  at  the  time  of  the  capture.  For  though  they  are  dis- 
tributed amongst  the  ships,  yet  they  are  not  acting  there  as  an 
armyf  but  are  only  part  of  the  force  that  is  on  board  eadi  re- 
spective ship.  In  that  situation,  the  soldiers  and  officers  are 
concurring  in  the  capture,  but  no  otherwise  concurring  than  ss 
any  passengers  on  board  might  be.  When  I  speak  of  the  any 
as  such  concurring  in  the  capture,  I  am  to  be  understood  to 
mean  a  concurrence,  in  which  the  land  forces  acting  under  the 

command 
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command  of  their  proper  officers  are  carrying  on  some  opera-  1790« 
tion  or  other  that  may  be  conducive  to  the  object  in  which  the  "Z 
fleet  acting  as  a  fleet  is  concerned.  It  cannot  be  therefore  taken  agiamti 
from  the  fects  stated  in  the  declaration,  that  the  army  as  snehy  j^„^ 
was  in  any  respect  operating  towards  the  capture  of  the  ship  in 
question.  The  statement  of  the  declaration  is,  that  the  squadron 
of  which  the  PlaintifTs  ship  walB  one,  with  the  army  Ofi  board 
took  the  prize.  If  therefore  it  was  necessary  tor  the  Defendant 
to  ayail  himself  of  this  fact,  it  would  have  been  proper  for  bim^ 
to  have  stated  by  a  plea  the  manner  in  which  the  army  acted» 
and  what  was  the  co-operation  of  the  army  towards  the  reduc- 
tion of  this  ship  stated  to  be  taken  upon  the  high  seaa.  But 
upon  a  demurrer  we  must  take  the  feet  as  it  stands  upon  the 
face  of  the  declaration.  I  will  now  proceed  to  see  whether  the 
sentences  will  aid  the  demurrer  in  the  assumption  of  the  facty 
that  the  king's  ships  were  not  the  sole  captors.  The  first  sen- 
tence of  the  High  Court  of  Admiralty  holds  the  army,  accord* 
ing  to  the  spirit  of  the  instructions,  to  be  intitled  to  a  share  in 
the  capture.  But  certainly  in  that  sentence  there  is  no  con- 
clusion whatever  to  be  drawn,  that  the  army  was  in  fact,  as  an 
armyj  active  in  the  capture,  or  in  any  respect  operating  to-  [517] 
wards  it  According  to  the  spirit  of  the  instructions,  giving 
the  utmost  latitude  to  that  expression,  the  judge  might  suppose 
the  strength  of  the  fleet  increased  by  the  accession  of  the  army^ 
and  therefore,  taking  the  case  itself  to  be  within  the  instmo* 
tions,  that  the  army  was  intitled  to  a  share.  Hie  other  sen*, 
fence  states,  that  the  capture  was  made  by  the  conjoint  operas 
tion  of  the  ships  aAd  troops.  Now  both  these  sentences  are 
perfectly  consistent  with  the  allegation  of  facts  stated  in  the 
declaration  that  the  troops  were  on  board  the  fleet  Being  cm 
board  the  fleet,  it  cannot  be  said  that  they  had  no  share  at  all, 
were  of  no  weight,  or  of  no  moment  in  the  reduction  of  this 
particular  ship.  Therefore  literally  taken,  it  might  be  true 
that  the  capture  was  the  efiect  of  the  general  efibrts  of  all  that 
were  on  board,  whether  in  the  character  of  seamen  or  soldiers* 
But  this  by  no  means  furnishes  a  state  of  facts  to  shew  any  ao* 
cession  of  the  army,  as  an  amy^  to  the  reduction  of  the  ship  in 
question.  Upon  those  grounds  therefore  I  shall  feel  myself 
bound  upon  the  demurrer  to  hold  that  the  Plaintiff*  has  shewn 
a  title  of  sole  captor  in  the  squadron  of  which  bis  ship  was  a 
part,  and  that  he  will  of  consequence  be  intitled  to  a  probi- 

bitioUy 
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1700.     bitioD,  \(j  in  the  sequel  of  the  declaration,  be  has  shewn  snj 
act  done  by  the  court  of  prize  contrary  to  hb  right. 

In  considerinf;  the  second  proposition,  which  is,  that  the  set 
of  parliament  vests  a  right  to  the  prize  only  in  the  case  where 
the  king^s  ships  are  the  sole  captors,  I  will  go  a  little  ont  of  the 
record,  and  take  for  granted  as  a  matter  of  supposition,  what 
I  think  ought  to  have  been  introduced  in  a  plea  upon  the  re- 
cord, if  the  Defendant  wished  to  avail  himself  of  it.  I  vili 
take  the  supposition,  that  the  army  had  landed,  and  grren  at- 
SMtance  from  the  shore,  in  any  mode  in  which  such  assjstance 
to  a  capture  afloat  could  be  given.  Upon  that  suppoaitioo,  the 
question  will  be,  whether  the  consequence  drawn  from  it  is  tme^ 
and  can  be  maintained.  The  first  sentence  holds  the  army  at 
such  to  be  intitled  to  a  share ;  which  may  be,  though  the  r^ 
was  vested  in  the  king's  ships ;  for  there  might  be  others  eoiK 
csrring  in  the  capture,  who  would  be  entitled  either  upon  the 
ground  of  assistance,  or  npon  some  grounds,  which  it  is  not 
necessary  for  me  to  state,  to  have  a  concurrent  interest  witk 
them  in  the  produce  of  their  share.  But  it  by  no  means  fel- 
lows, that  the  fleet,  because  of  another  body  concurring  in  m- 
ststance,  shall  have  no  vested  right.  The  second  sentence  hsi 
bieen  argued,  and  I  believe  it  has  been  argued  very  justly  and 
fidrly  according  to  the  intent  of  it,  to  proceed  upon  this  sop- 
[518]  position,  namely,  that  the  case  of  a  co-operation  of  anothor 
force  besides  that  of  the  king's  ships,  takes  the  case  entirely  out 
of  the  prise  act  That  proposition  undoubtedly  is  not  stated  ia 
terms  upon  the  face  of  the  sentence.  But  it  has  been  aigiied 
lobe  the  ground  of  the  sentence;  and  I  take  it  that  it  was  the 
ground.  I  take  it  according  to  the  argument,  which  was  i» 
sistad  upon  in  support  of  that  sentence^  that  when  the  seDtenoe 
proceeds  to  say,  that  it  ^hall  be  condemned  as  lawflil  piivlo 
the  king,  it  does  not  mean  merely  to  pronounce  that  it  is  law- 
ful prize,  (for  that  is  the  form  of  the  adjudication  where  the 
nght  is  unquestionably  in  the  outers  where  there  is  110  cw 
troversy,  nor  any  dispute  made  upon  it,)  but  that  it  meauB  that 
the  right  is  vested  in  the  king  by  his  prerogative,  and  that  il  ii 
at  his  majesty's  disposal.  Nbw  the  prize  act  sajrs  in  distinot 
,  terms,  that  the  ofiicers,  &c  of  the  king^s  ships  shall  have  the 
9cie  interest  and  property  in  all  ships  and  cargoes,  &c.  which 
they  shall  take,  being  first  adjudged  lawful  prize.  These  are  the 
terms  of  the  statute.    Antecedent  to  any  statute  upon  the  sob- 

jedi 
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ject,  there  is  no  doubt  bot  that  by  the  law  of  the  realm  the  prO*  l'7§0> 
perty  of  prizes  taken  by  the  king's  ships  was  in  the  king.  The  jj^^ 
eflect  of  the  prize  act  is  a  parliamentary  gift  by  the  king  of  thatt  wmf 
interest  whicli  his  majesty  would  have  had  in  the  priaesi  to.tlie  ^^^^jg^** 
oflBcers  and  crews  of  tlie  several  ships  of  the  fleets  and  to  jkb€ 
owners  of  the  privateers  which  shall  have  been  fitted  outundtr 
the  directions  of  the  act.  The  expressions  of  the  act  nT»  dilh 
tinct  and  plain,  and  the  operation  of  it  id.  to  transfer  to  tb<M 
who  are  to  take  all  the  interest  which  antecedent  to  the  act  wais 
in  the  king.  It  respects  only  prizes  taken  at  sea.';  'the  evpfeea- 
«ion  is,  that  they  shall  have  the  sole  interest  and  .ptopertyg  \M 
certainly  that  mode  of  expression  does  not  exclude  the  ca^ecif 
a  joint  capture ;  which  joint  capture  may  other  bje  by  ik  kiQg^fl 
ahip  and  a  foreign  allied  force,  (in  a  case  where  thia^iUllry.jpi 
carrying  on  war  in  conjunction  with  some  other  state  of  .J5^ 
Tope^)  by  a  king's  ship  and  a  private  ship  of  war^  or  by  a  klngfa 
ship  and  a  non-commissioned  ship*  la  every  on%  df  wbiK^i 
cases  the  property  of  what  the  kinjg'a  ships  take  ha!i  uniforoiiy 
and  repeatedly  been  adjudged  to  the  officeirs  and  Qit^.oi  hj^ 
majesty's  ships.  They  are  solely  entitled  to  whfit  they  lak^  xi0t 
to  what  they  solely  take  g  that  is  not  the  elcpression  of  the  9QU 
So  far  as  they  are  the  captors,  no.  other  jMiweir  has  any  right  |9 
interfere  with  them.  Where  there  are  others,,  (whether  jIb 
allied  force,  a  private  ship  of  war,  or  a  non-:Commi8$ioiled.8!bi|%i) 
also  captors,  they  have  a  right  in  some  cases  as  for  a  qmnium  [  519  ] 
-meruit  for  assistance  given ;  in  others,  they  have  beisQ  .hioldeii 
•to  have  a  distinct  and  specific  share  in  the  capture.  But.  ibfi/t 
40  no  case  destroys  the  right  which  the  kingf  s  ships  solely  hetoo^ 
quoad  that  capture  which  they  have  made.  They  haVe  a  vested 
vroperty  in  what  they  take.  The  second  section  of  the.i^ct  gocf 
•on  and  says,  in  like  manner,  ships  taken  by  privaleerii  shsf!^ 
wholly  and  entirely  belong  to  the  owners,  to  be  distributed,  ^c^ 
cording  to  the  contract  they  h^ve  entered  into.  That  cannot 
be  holden  to  exclude  the  privateer  by  any  fair  construction  jqf 
the  words,  in  cases  of  joint  daptare.  $qppose  this  case  4o 
'happen :  a  king's  ship  and  a  privateer  are  jointly  axid  equa^jr 
concerned,  and  equal  in  p(H0t  of  force,  ia  the  reduction  aii4 
capture  of  an  enemy's  ship.  Would  it  be  a  reasonable  coor 
atruction  of  the  act,  to  say  to  the  king's  ship,  <<  the  prize  is  not 
your  sole  property  " ;  to  the  privateer,  ^^  it  cannot  wholly  wd 
entirely  belong  to  you ;  it  was  taken  by  you  both  coigointlyy 

therefore 


«Mb  CASES  m  TRINITY  TERM 

'17^.  therefore  it  shall  belong  to  neither  of  you  "?     The  propositioQ 

=1^ seems  to  me  to  be  morally  impossible.     The  interest  of  tlie 

«^ipuf  king^jB  ship,  which  would  in  that  case  be  in  a  moiety  of  the 

^^    ^"^  prize,  would  be  an  interest  to  them  solely :  the  interest  of  the 


priyateer  in  the  other  moiety  of  which  they  would  be  the  cap- 
tors, would  wholly  belong  to  them,  to  be  distributed  according 
to  the  contract  they  might  have  entered  into  with  their  ownen. 
These  cases  are  perfectly  clear,  and  have  been  determined  in 
instances  so  numerous  that  it  is  quite  unnecessary  to  enter  into 
a  detail  of  them  :  they  have  been  referred  to  in  the  coarse  cf 
the  argument.    This  is  the  case  of  a  joint  expeditioo  by  ict 
and  land  forces,  and  of  an  operation,  whereby  the  enemy's  sUps 
are  reduced;  the  ships  being  always  supposed  to  be  taken  on 
tbe  high  seas.    It  varies  the  ciS^  where  the  object  has  been  tke 
twiuction  of  a  part  of  the  enemy's  territory.     The  eonaequeooe 
of  that  reduction  may  be  the  acquisition  of  property  afloat,  of 
ships  of  war  taken  in  a  harbour,  of  ships  coming  into  a  barbosr 
after  the  place  has  been  reduced.     In  all  these  cases^  perhap 
it  would  be  difficult  to  say  that  the  capture  was  made  by  the 
king^s  ships.     If  a  garrison  town  with  an  inclosed  harbour  iisd 
-been  reduced,  and  the  ships  had  fallen  with  the  placet  uMi  ^  * 
consequence  of  the  taking  of  the  place^  or  of  the  reduction  of 
the  country ;  these  could  not  be  deemed  to  be  captures  made  by 
the  king's  ships.     As  such  cases  might  possibly  happen,  where 
^  '        expeditions  have  been  undertaken  at  sea  in  foreign  parts,  by  the 
C  5fi0  ]    naval  and  military  forces  of  this  country  acting  conjointly,  in- 
structions have  been  given  for  the  distribution  of  such  booty  as 
might  be  taken,  which  is  the  phrase  commonly  used.     But  I  do 
not  apprehend  that  ever  the  instructions  have  been  directly 
pointed,  that  the  instructions  referred  to  in  this  declaration  are 
so  pointed,  or  that  they  could  by  possibility  be  pointed,  to  give 
to  any  part  of  his  majesty's  subjects  acting  under  his  majest/< 
directions,  prizes  taken  upon  the  high  seas  by  the  king's  sbipi. 
A  parliamentary  grant  cannot  be  controlled  by  the  efiect  of 
any  grant  under  the  king's  sign  manual.     The  king  has  not 
the  property  to  grant,  he  has  parted  with  it  all.     Whatever  is 
the  proper  matter  of  marine  prize,  whatever  ships  are  taken 
afloat,  and  not  as  booty  in  consequence  of  the  reduction  of  the 
country,  are  the  subject  of  the  act  of  parliament.    The  act  of 
parliament  attaching  upon  it,  the  right  of  the  king's  ships  is  to 
the  entirety.    In  point  of  fact  we  very  well  know,  that  where 

such 
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«uch  expeditions  have  been  undertaken,  agreem^its  hnyt  beeh      1796. 

entered  into  by  the  different  persons  entitled  under  the  king's 

proclamation,  and  the  different  divisions  of  the  army,  and  they      agamUr 
have  put  the  whole  together  in  order  to  avoid  disputes.  ^^*i^^' 

In  the  case  of  the  Pondicherry  prizes,  several  actions  were 
tried  upon  them  before  me.  Those  agreements  had  been  made 
between  the  superior  officers,  between  the  captains  of  the  navjr 
and  the  officers  of  the  same  rank  in  the  army,  but  had  beeh 
refused  to  be  made  between  the  third  class  in  the  distribution, 
die  lieutenants  of  the  navy,  and  the  captains  of  the  army; 
the  lieutenants  of  the  navy  had  refused  to  concur  in  it. 
Though  in  the  other  classes  the  land  forces  were  admitted  to 
share,  they  were  not  admitted  to  share  in  that  dasSy  with  re* 
apect  to  the  prizes  taken  at  sea;  and  a  recovery  was  had  against 
the  agent  on  that  ground.  But  I  am  arguing  this  case  much 
further  than  there  is  occasion  to  go;  for  admit,  for  the  purpose 
of  the  a^rgument,  that  a  co-operation  might  take  eSset  so  far  ai 
to  give  a  right  to  the  army  to  share,  does  it  follow  from  the 
army  being  entitled  to  share,  that  the  co-operation  of  the  army 
should  destroy  and  annul  totally  the  right  of  the  navy?  That 
conclusion  is  a  great  deal  beyond  the  premises.  The  interest 
in  a  prize  taken  at  sea  (of  which  I  am  always  speaking)  may 
by  possibility  (I  do  not  say  that  it  cannot)  be  shared  or  distri- 
buted, but  it  cannot  be  taken  away.  He  interest  which  is 
vested,  after  the  adjudication  of  lawful  prize,  in  consequence  of 
a  parliamentary  grant,  cannot  be  annulled  or  destroyed.  If  [  5&1  ] 
upon  any  merits,  or  upon  any  ground  upon  which  assistance 
may  give  a  right  to  share  it,  a  share  may  be  imparted  to  others, 
that  share  can  be  ascertained  and  supported.  Yet  the  very 
supposition  that  it  is  a  share,  admits  that  it  must  be  a  share  of 
something  which  is  vested  in  somebody.  The  proposition 
contained  in  the  sentence  supposes  that  the  right  which  the 
navy  would  have  had  by  law  to  every  thing  that  is  taken  afloat, 
is  by  the  intervention  of  another  power  co-operating  with  the 
navy  taken  away  and  destroyed :  which  appears  to  me  to  be 
a  proposition  directly  contradictory  to  the  act,  and  not  founded 
at  ail,  in  consequence  of  the  parliamentary  gift  in  fiivour  of  th6 
officers  and  crews  of  his  majestjr's  ships.  If  it  could  be  sap- 
ported,  it  would  undoubtedly  reverse  all  the  cases,  where  a  co- 
operation by  a  non-commissioned  ship,  or  aprivateer,  or  a  foreign 
allied  force,  intervenes.    But  in  none  of  these  cases  could  it  bb 

saidy 
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1790.     said,  the  king's  ship  was  not  solely  entitled.     The  proposition 

g^^^      must  be  either  general,  that  the  king's  ships  can  take  a  vcOed 

<iff*Mt     riight  in  no  case  where  assistance  is  given  them,  or  that  they 

^**^2i^^   wi^st  ^"  ^^  cases,  where  they  are  captors,  Iiave  a  vested  right, 

aubject  to  such  claim   for  assistance  as  any  other  party  can 

make  against  them.     I  have  in  this  part  of  the  argument,  as  I 

said  before,  gone  out  of  the  record :  it  is  now  fit  I  should  re> 

turn  to  it 

When  I  say,  that  upon  the  facts  stated  in  this  declaration, 
and  admitted  by  the  demurrer,  it  does  not  appear  that  there  wis 
such  assistance  given  by  any  other  force  as  to  make  it  a  joint 
operation,  but  that  the  king's  ships  had  reduced  this  prize,  and 
taken  it;  it  must  be  remembered  that  the  subject  of  the  capture 
has  been  adjudged  to  be  lawful  prize,  taken  by  tlie  ships  having 
die  king's  forces  on  board  ;  in  which  respect  the  king's  foroet 
are  entitled  to  come  in  for  a  participation  under  the  act  and 
proclamation.  But  that  does  not  prevent  a  right  from  vestiif^ 
•  but,  on  the  contrary,  establishes  that  the  right  is  vested,  for  it 
is  under  the  proclamation  founded  upon  the  act  of  parliament, 
that  the  troops  are  entitled  to  such  share  as  upon  the  £ice  of 
this  declaration  belongs  to  them.  I  now  come  to  the  terms  of 
the  sentence,  and  I  own  that  for  some  length  of  Ume  they 
raised  considerable  doubt  in  my  mind  what  would  be  the  re- 
sult of  this  question,  and  what  would  be  proper  for  the  Court 
to  do  in  disposing  of  this  demurrer.  It  is  possible  to  unde^ 
stand  the  sentence  consistently  with  the  right  of  the  navy.  For 
the  premises  assumed  by  the  sentence  do  not  appear  to  form  a 
[  522  ]  conclusion  that  the  navy  are  not  entitled.  It  is  not  inconsistent 
with  the  supposition  that  the  navy  is  entitled;  and  I  might  un- 
derstand the  sentence,  where  they  adjudge  it  priae  to  his  ms- 
jesty  (in  the  common  way  in  which  sentences  are  pronounced), 
not  to  be  inconsistent  with  that  right,  if  the  Court  had  gone  on 
to  pronounce  afterwards,  that  it  should  be  distributed  accord- 
ing to  the  terms  of  the  proclamation,  though  it  had  contained 
this  recital,  that  the  prize  was  effected  by  the  conjoint  operation 
of  the  land  forces  as  well  as  by  the  officers  and  crews  of  his 
majesty's  ships.  But  then  after  the  sentence  passed,  the  de- 
claration states  that  a  monition  issued  upon  it  Considering 
the  terms  of  that  monition,  I  am  perfectly  clear  in  opinion  that 
it  gives  a  different  construction  and  a  different  effect  to  the 
sentence.  The  monition  is  not  against  the  agent  merely  to  ac- 
count 
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t:ount  for  what  he  has  received,  and  to  bring  in  their  account  1790. 
of  sales  and  disbursements ;  but  it  goes  on,  and  directs  the  "^^ 
agent  to  bring  into  the  court  of  appeals  the  proceeds  of  the  agnhui 
cargo  remaining  in  his  hands.  It  was  argued  for  the  Plaintiff,  sue 
that  the  terms  of  the  monition  were  large  enough  to  extend  to 
the  effect  of  overhauling  the  partial  distribution  already  made, 
and  to  oblige  the  agent  to  bring  in  all  that  had  been  in  his 
hands.  I  do  not  think  it  could  have  that  construction.  I  take 
it  to  be  directed  simply  to  bring  in  the  residue,  what  is  in  his 
hands^  but  also  that  it  directs  the  agent  to  bring  into  the  court 
of  prize  the  proceeds  of  the  prize  in  his  hands.  Now  such  a 
monition  is  a  very  usual  step  taken  either  by  the  Clonrt  of  Ad- 
miralty or  by  the  Court  of  Appeal  in  prize  causes,  where  the 
sufcgect  of  the  suit,  the  ship  or  goods  are  not  deemed  legal  prize, 
and  where  of  course  they  are  not  vested  in  the  captors,  in 
order  to  make  restitution.  The  agent  who  has  got  the  proceeds 
in  his  hands  may  be  directed  jto  bring  in  those  proceeds,  that  they 
may  be  restored  to  those  to  whom  they  belong.  But  I  do  not 
find  that  any  instance  could  be  quoted  where  a  monition  had 
issued  against  the  agents  to  bring  in  the  proceeds  of  the  prize, 
in  a  case  where  it  had  been  adjudged  lawfidprizey  and  of  course 
where  upon  that  adjudication,  it  was  to  be  distributed  either  to 
a  privateer,  or,  according  to  the  terms  of  his  majesty's  proclama- 
tion, to  the  officers  and  crews  of  the  different  ships  entitled. 
And  I  think  it  cannot  be;  for  the  act  has  made  very  special  pro- 
visions with  respect  to  the  payment  of  shares  after  adjudication; 
upon  which  adjudication  a  legal  right  is  vested.  The  agents 
are  to  be  nominated  by  di£Perent  classes  of  people  entitled,  as  I  [  5£3  ] 
have  stated.  JSvery  step  of  the  duty  of  the  agents  is  under  the 
directions  of  the  act.  They  alone  are  to  make  the  sales  and 
appraisements.  All  the  produce  of  the  prize  is  to  be  put  into 
their  hands.  They  are  then  to  give  public  notification  of  the 
times  of  payment,  so  many  days  before  actual  payment  is  made. 
They  are  directed  after  such  notification,  to  make  payment  ac- 
cording to  the  prize  lists,  and  in  the  proportions  in  which  the 
parties  are  entitled.  They  are  directed  to  give  an  account, 
from  time  to  time,  of  all  their  proceedings.  They  are  directed 
to  famish  Greenwich  Hospital,  in  which  by  law,  in  certain  case?, 
an  interest  in  every  prize  vested  in  captors  is  also  vested,  with 
accounts  in  order  to  ascertain  that  interest.  They  are  through- 
out the  whole  course  of  the  act,  supposed  to  be  subject  to  ac- 
VOL.  J.  o  o  tions 
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1790.     tions  at  the  instance  of  those  who  are  entitled  to  share  in  the 

prize.     It  is  'a  legal  vested  right,  and  the  method  of  obtaioiog 

against      the  effect  of  that  right  is  by  action  against  the  agents.     In  pa^ 
^^Ixit^'   ^^^^^^^  cases  they  are  furnished  by  the  statute  with  a  defence  to 
the  action.     As  in  the  case  where  men  bring  an  action  against 
the  agent  for  a  share  having  been  marked  nmj  it  it  by  the 
statute  a  sufficient  defence  to  the  agent,  and  he  is  entided  to  t 
verdict  in  his  fiivour  if  the  Plaintiff  does  not  groand  himadf 
upon  a  certificate  that  the  R.  has  been  taken  off.     If  be  ftili 
in  any  part  of  the  duty  imposed  upon  him  by  the  act,  a  peoaltj, 
to  be  recovered  in  the  Courts  of  Westminster  Hall,  meets  him  at 
every  step.     The  intention  of  the  act  is  obvious,  and  perfi»t^ 
squares  with  the  rules  of  law,  that  the  prize  being  adjudged  bj 
the  Court  of  Admiralty,  distribution  of  the  interest  in  that 
prize  is  to  be  managed  as  the  distribution  of  any  other  legal 
vested  right  is  according  to  the  laws  of  the  land^  namely^  bf 
action  in  the  courts  of  law.     I  do  not  care  to  lay  it  dowo,  itx 
I  am  not  able  to  say  that  I  am  perfectly  sure  that  I  see  tka 
whole  extent  of  all  possible  cases  that  may  occur;*  i  do  not 
care  to  lay  it  down,  that  there  is  no  possible  case  in  wkich  the 
agent  of  a  prize  may  not  be  ordered  by  the  Court  of  Admiralty, 
or  Court  of  Prize,  to  bring  in  the  actual  proceeds  of  the  prise; 
Yet  I  profess  I  have  not  been  able  to  figure  to  myself  what 
that  case  can  be.     Suppose  a  case  in  which  it  is  suspected  that 
the  agents  are  insolvent,  or  likely  to  become  insolvent,  and 
that  for  the  safety  of  those  interested,  it  was  desirable  to  take 
the  money  out  of  the  agent's  hands,  and  lodge  it  in  some  safe 
[  524  ]    custody.     That  appears  to  me,  speaking  conjectu rally,  to  be  a 
possible  matter  to  be  done  by  the  Court  of  Prize;  for  I  ^oold 
doubt  whether  in  such  a  case,  an  application  could  be  made  to 
the  Court  of  Chancery  to  secure  the  money.     The  Court  of 
Prize  could  not  indeed  make  the  distribution  themselves,  nor 
do  I  find  that  any  such  application  has  been  made  to  them. 

Could  there  then  be  a  suit  against  the  agents  for  distribution? 
A  suit  for  distribution  niicrht  be  well  maintained  in  the  Court  of 
Admiralty,  or  if  the  case  were  got  into  the  Court  of  Appeals, 
in  that  court.  But  what  would  be  the  decree  to  be  made  apon 
that?  It  would  be  a  personal  decree  upon  the  agent;  the  dis- 
tribution would  be  directed,  the  shares  allotted^  and  then  upon 
that  decree,  the  agents  might  be  proceeded  against  personally* 
It  ^'ould  be  a  contempt  of  court  if  they  did  not  make  payment 

according 
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according  to  the  order.  Yet  there  would  be  a  much  better  way,  1790. 
a  more  effectual  one,  by  an  action  immediately  grounded  upon  UoyuL 
the  right  vested,  and  the  quantum  of  that  right  ascertained  by  against 
the  order  of  distribution.  But  the  Court  itself  cannot,  as  I  con-  but. 
ceive^  take  into  their  own  hands  to  direct  the  proceeds  of  the 
pri^e  to  be  paid  over  to  their  r^istrar,  for  the  purpose  of  dis- 
tributing it.  The  registrar  is  liable  to  none  of  the  provisions 
of  the  act  to  which  the  agent  is  liable.  The  agent  is  liable  to 
an  action.  But  I  am  at  a  loss  to  conceive,  if  the  agent  is  di- 
rected to  pay  over  all  the  money,  how  the  action  for  money  had 
and  received  could  be  maintained  in  effect  against  him,  that 
money  having  been  taken  out  of  his  hands.  I  am  still  more  at 
a  loss  to  conceive  how  it  could  be  maintained  against  the  re- 
gistrar. What  sort  of  an  officer  is  the  registrar?  Is  he  to 
make  distribution?  No.  Is  he  to  make  notification?  No.  The 
act  directs  that  to  be  made  by  the  agent.  Is  he  subject  to  any 
penalty?  No,  he  is  not  the  person  to  whom  the  act  is  direct- 
ed, to  whom  the  duty  is  enjoined,  and  who  is  answerable  for  the 
breach  of  that  duty  in  an  action  to  be  brought.  Would  the 
agent  be  protected  in  an  action  for  the  penalty?  It  would  be 
hard  that  the  agent  should  be  liable  to  it,  but  I  do  not  see 
upcm  the  face  of  the  law  how  he  could  be  furnished  with  a  de- 
fence for  the  non-performance  of  the  duty  enjoined  by  the  act. 
But  none  of  these  remedies  can  take  place  against  the  registrar. 
Therefore  it  seems  the  clear  direction  of  the  act,  that  the 
money  is  to  remain  in  the  hands  of  the  agent,  liable  to  the  ac- 
tions of  those  who  have  a  legal  vested  right  in  it :  that  to  those 
persons  the  agent  is  accountable,  that  against  the  primary  in- 
terest of  those  persons,  the  money  is  not  to  be  taken  out  of  the  [  525  ] 
hands  of  the  agent  by  order  of  the  Court  of  Prize.  The  con- 
struction which  has  been  put  upon  the  second  sentence^  is,  that 
there  was  no  vested  right  in  this  priie  in  the  officers  and  crews 
of  his  majesty's  ships,  nor  in  the  army ;  but  that  upon  the 
ground  stated  in  the  sentence,  the  whole  was  vested  in  his  rnap 
jesty  in  his  prerogative ;  and  was  to  be  disposed  of  to  such  uses 
as  his  majesty  should  think  fit.  With  that  construction  of  the 
sentence  the  monition  which  has  issued  is  perfectly  consistent; 
but  not  with  the  idea,  which  we  take  to  be  a  well  founded  idea, 
that  by  force  of  the  act,  after  the  adjudication  of  lawful  prizes 
the  Plaintiff  and  all  other  officers,  and  the  crews  of  his  majesty's 
squadron,  have  a  vested  legal  right.  The  eSkei  of  the  monitioii 
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h  directly  in  prejudice  of  the  right  of  action  of  ail  other  per* 
sons  concerned ;  it  interferes  with  the  legal  duty  imposed  upon 
the  agent;  and  subverts  and  overturns  the  law  with  respect  to 
the  duty  and  situation  of  agents,  where  they  are  acting  for  per- 
sons having  a  vested  right  in  prizes.  It  is  not  necessary  to 
have  recourse  to  those  cases  cited  of  Lord  Anson  and  the  others, 
because  the  proceeding  in  this  case  prevents  the  Plaintiff  from 
recovering  his  legal  vested  right,  at  least  it  disturbs  him  in  the 
recovery  of  that  right,  if  not  totally  prevents  him,  and  subjecti 
the  agent,  and  all  others  who  are  interested  in  the  acts  of  tbe 
agent  {Gheenwich  Hospital  included),  to  the  courts  of  prizeL 
Whereas,  according  to  the  construction,  which  we  are  of  opi« 
nion  ought  to  be  given  to  the  prize  act,  all  those  rights  are  to 
be  enforced  in  Westminster  Hall,  belong  to  the  courts  of  West- 
minster  Hall,  and  do  not  belong  to  the  courts  of  prize.  Theie 
are  the  grounds  which  I  have  gone  through,  without  referring 
to  the  cases  that  have  been  cited  by  name.  Those  cases  are 
very  well  known,  are  in  the  memory  of  every  one,  and  will  all 
be  found  in  the  recollection  of  the  argument.  The  ground 
upon  which  we  proceed  is,  that  upon  the  face  of  this  declan- 
tion  the  Plaintiff  has  a  legal  vested  right  in  the  subject  of  the 
monition ;  that  the  court  of  prize  cannot  deprive  him  of  that 
right,  cannot  do  an  act  prejudicial  to  that  right,  and  cannot 
prevent  or  obstruct  him  in  the  recovery  of  that  right.  The  de- 
murrer therefore  must  be  over-ruled,  and 

Judgment  given  for  the  Plaintiff  in  prohibition. 


TTie  Jbllowifig  Rides  were  made  this  Term. 

<*  TT  is  ordered  that,  from  and  after  this  Term,  no  bail-bond, 
taken  in  London  or  Middlesex^  by  virtue  of  any  process  is- 
suing out  of  this  court  returnable  on  the  first  return  of  any 
[  526  ]    term,  shall  be  put  in  suit  ^v^  after  the  fifth  day  inftM  term; 
and  that  no  bail-bond  taken  in  any  other  city  or  county  by  virtue 
of  such  process  shall  be  put  in  suit  until  afier  the  ninth  day  in 
ftdl  term:  and  that  no  bail-bond  taken  in  London  or  Middlesex, 
by  virtue  of  any  process  issuing  out  of  this  court,  returnable  on 
the  second  or  any  other  subsequent  return  of  the  term,  shall  be 
put  in  suit  until  after  the  end  of  four  days,  exclusive  of  the  day 
on  which  such  process  skall  be  expressed  to  be  returnable;  and 

that 
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that  no  bail-bond  taken  in  any  other  city  or  county  by  virtue  1790. 
of  such  last  mentioned  process,  shall  be  put  in  suit  until  after 
the  end  of  eight  daySf  exclusive  of  the  day  on  which  such  last 
mentioned  process  shall  be  expressed  to  be  returnable,  upon 
pain  of  having  all  proceedings  made  upon  such  bail-bonds  to 
the  contrary  thereof,  set  aside  with  costs ;  any  former  rule  or 
order  of  this  court  to  th&  contrary  thereof  in  any  wise  notwith- 
standing." 

**  TT  is  ordered  that,  from  and  after  the  first  day  of  Michael- 
mas  Term  next,  every  fine  at  the  time  of  the  signing  of 
the  Judge's  allocatur^  thereon,  shall  have  the  xorit  of  covenant 
sued  cut  and  annexed  thereto.  Aud  it  is  also  ordered  that,  from 
and  after  the  first  day  of  Michaelmas  Term  next,  in  every  com- 
mon recovery  wherein  the  vouchee  or  vouchees  shall  personally 
appear  at  the  bar  of  this  court,  for  the  purpose  of  suffering  such 
recovery,  the  'writ  of  entry  shall  be  sued  out  and  produced  at  the 
time  of  the  recording  of  the  vouchee  or  vouchee's  appearance 
at  bar,  at  the  foot  of  the  precipe  in  such  recovery.  And  it  is 
further  ordered,  that  from  and  after  the  first  day  of  Michaelmas 
Term  next,  on  every  common  recovery  wherein  the  vouchee  or 
Touchee's  warrant  or  warrants  of  attorney  shall  be  taken  under 
a  dedimus  potestatem^  the  allocatur  of  the  Lord  Chief  Justice  or 
some  one  other  of  the  justices  of  this  court  shall  be  indorsed  in 
the  same  manner  as  allocaturs  are  now  indorsed  on  fines  taken 
by  dedimus  potestatem^  by  virtue  of  the  several  rules  and  orders 
of  this  court  in  that  behalf  made ;  and  that  at  the  time  of  in- 
dorsing such  allocatur  on  every  such  common  recovery  taken 
by  dedimus  potestatem^  the  writ  of  entry  shall  be  annexed  there- 
to>  together  with  the  affidavit  or  affidavits  of  the  caption  or  cap- 
tions of  such  warrant  or  warrants  of  attorney  respectively." 

Loughborough. 

H.  Gould. 

J.  Heath. 

J.  Wilson. 
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The  following  Rule  of  last  Trinity  Tcftn  {anle,  526.)  was 
amended,  by  the  Insertion  of  the  Words  marked  with  inverted 
Commas. 

In  the  Common  Pleas. 

Trinity  Term^  in  the  Thirtieth  Year  of  the  Reign  of  King  Geotge 

the  Third. 

TT  IS  ORDERED,  That  from  and  after  the  first  day  of 
Michaelmas  Term  next,  every  fine,  at  the  time  of  signing 
the  judge's  allocatur  thereon,  shall  have  the  writ  of  covenant 
sued  out  and  annexed  thereto. 

And  it  is  also  ordered.  That  from  and  after  the  first  day 
of  Michaelmas  Term  next,  in  every  common  recovery,  wherein 
the  vouchee  or  vouchees  shall  personally  appear  at  the  bar  of 
this  court  for  the  purpose  of  suffering  such  recovery,  the  writ 
of  entry  shall  be  sued  out,  and  produced  at  the  time  of  the  re- 
cording of  the  vouchee  or  vouchee's  appearance  at  bar,  at  the 
foot  of  the  praecipe  in  such  recovery. 

And  it  is  further  ordered.  That  from  and  after  the  first 
day  of  Michaelmas  Term  next,  in  every  common  recovery, 
wherein  the  tenant  or  tenants,  or  the  vouchee  or  vouchees, 
warrant  or  warrants  of  attorney  shall  be  taken  under  a  dedi^ 
mus  potestatemj  "  there  shall  be  written  on  every  copy  of  the 
**  praecipe,  and  of  such  warrant  of  attorney  having  such  afiidavit 
<<  or  affidavits  as  is  or  are  required  by  the  rule  of  this  court 
<<  made  in  Hilary  Term  in  the  fourteenth  year  of  the  reign  of  his 
**  present  Majesty,  thereto  annexed  the  allocatur  of  the  Lord 
<<  Chief  Justice,  or  some  one  other  of  the  justices  of  this  court, 
^<  in  the  same  or  like  manner  as  allocaturs  are  now  written  on 
**  fines  taken  by  dedimus  potestatem ;  and  the  copy  of  the  praecipe 
**  and  warrantor  warrants  of  attorney,  with  the  a/^a/t/r  thereon, 
<^  shall  be  filed  as  directed  by  the  said  rule:  And  that,  at  the 
**  time  of  signing  such  allocatur^  the  writ  of  entry  of  such  com- 
•^  mon  recovery  shall  be  produced  before  the  judge  signing  such 
<<  allocatur^  who  may  mark  such  writ  with  his  title-name,  or 
^^  initials  thereof;  and  such  writ  shall  also  be  produced  at  the 
^^  time  of  the  arraignment  of  such  recovery*" 

By  the  Court. 


Mr.  Justice  Wilson  was  absent  during  tbe  whole  of  the  two 
following  Terms,  being  under  the  necessity  of  going  to  Udon 
for  the  recovery  of  his  Health. 


CASES 

ARGUED  AND  DETERMINED  ^g^ 
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Court  of  COMMON  PLEAS, 


IN 


Michaelmas    Term, 

In  the  Thirty-first  Year  of  the  Reign  of  George  IIL 


Goocu  against  Pearson.  Thmdayr 

/^N  a  former  day  Kerbiff  Serjt.,  moved  for  judgment  as  in  Although 
case  of  a  nonsuit,  for  not  proceeding  to   trial  in  due  time  J^^^J^ 
after  issue  joined,  upon  which  the  Plaintiff  entered  into  a  per-  of  «  motion 
eroptory  undertaking  to  try  his  cause.     But  this  undertaking  m^uf In 
not  being  performed,  on  that  ground  Kerby  now  again  moved  **^  *f  • 
for  judgment   as  in  case  of  a  nonsuit     It  was  objected  that  notprocmd- 
this  motion  was  irregular,  because  no  notice  of  motion  had  jn^aue^ 
been  given  according  to  the  statute  (ft) ;  in  answer  to  which  "ftw  i»»«e 
Kerby  argued,  that  as  notice  of  the  original  motion  had  been  whidb  the 
given,  the  terms  of  the  statute  were  complied  with,  and  no  no-  S^'?*'^"^ 
tice  of  the  present  motion  was  necessary.     But  the  Court  after  peremptoiy 
looking  into  the  statute  were  very  clearly  of  a  different  opinion,  ^^t^J^S^ 
and  having  inquired  of  the  secondaries  as  to  the  practice,  (who  ^f^oike  mmtt 
said  that  in  this  respect  there  was  no  difference  between  the  of  the  like 
two  motions,)  ""f!!^ 

notproceed. 

Refused  the  rule.  jng  to  triii 

inpurtuance 

oftheunder* 
(a)  [See  CkesseUy.  Parkin^  2  Taunt      tice  does  not  appear  to  be  necessary,  t^jng  (a). 

48.    In  the  King's  Bench  such  no-     Tidd's  Pr.  826.  8th  edit]  ^^ 

(d)  14  Geo.  S.r.  17. 


Martin 


Noaioix. 


IN  TH£  Thirty-fibst  Yxar  OF  GEORGE  IIL  899 

ment  pro  Jalso  elamore :   the  same  doctrine  is  recognized  in      1790. 
SligA  V.  Cope,  Barnes  142.  (a)  ~ — 

Le  Blanc  replied,  that  though  it  was  trae  that  executors  and  ttgauut 
administrators  were  presumed  not  to  be  fully  cognizant  of  the 
rights  of  the  testator  or  intestate,  and  therefore  not  actuated 
by  malicious  motives,  yet  that  rule  was  not  applicable  to  the 
present  case,  a  commission  of  bankruptcy  being  a  matter  of 
public  notoriety  of  which  the  Plaintiffs  might  have  informed 
themselves,  and  of  which  they  could  not  be  presumed  to  be 
ignorant  For  the  same  reason  the  authority  of  Bligh  v.  Cope 
was  not  in  point,  since  the  fact  of  the  Defendant  in  that  case 
being  a  fugitive  was  not  open  and  notorious.     But 

The  Court  held  the  Plaintiffs  not  liable  to  costs,  being  clearly 
of  opinion  that  the  stat.  5  Geo.  2.  r.  30.  ought  to  be  construed 
in  the  same  manner  as  £3  Hen.  8.  c.  15.  and  4  Jac»  1.  c.  3. 

Rule  refused. 

(a)  Lait  edition. 


Dawkins  against  Reid.  j^^'^tSh' 


B 


AIL  were  put  into  the  action  in  due  time,  yet  the  bait-bond  Where  un 
was  assigned  and  proceeded   upon.     In  consequence  of  ^^^"the 
this,  a  rule  was  granted  to  shew  cause  why  the  assignment  and  P^^^^  J^ 
all  subsequent  proceedings  should  not  be  set  aside.  to  giT«  m- 

Bondy  Serjt.,  shewed  for  cause  that  the  Defendant  had  not  fl^ntiff*^ 
giyen  notice  of  bail,  which  he  said  was  necessary.  Adair,  Seijt.,  must  tench 
answered,  that  the  Plaintiff  was  bound  to  search  in  the  Ulazer^s 


Book,  and  that  though  notice  in  such  case  was  frequently  given,  9^*j1[|^ 
it  was  a  matter  of  favor  rather  than  of  right:  but  he  allowed  noiimUm 
Uiat  if  the  bail  were  not  put  in  in  due  time,  then  notice  must  be  ^J^a\ 
jgiven. 

The  Ck)urt  were  of  this  opinion,  and  therefore  made  the 

Rule  absolute  (6). 

(a)  [But  now  by  rule  £•  49  Gro,  3.  bail  shall  not  be  considered  as  put  in 

1  Taunt  61S.  when  q[>ecial  bail  is  put  until    sneh   notice  shall   be  giren; 

in  for  the  Defendant,  a  notice  m  Udd's  Pr.  254.  sth  Edit.] 

writing  of  such  bail  being  so  c^t  in  (h)  See  Impetfi  New  Inttr.  Cter* 

BDust  be  forthwith  given  to  the  Inidn-  C  JB.  Sd  edit.  156. 
tiff*s  attorney  or  agent,  and  special 


Andrews 
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1790.  reported  I  Salk.  19i.  and  I  Lord  Rajftn.  S36.  (a)  in  which  on  i 
plea  of  privilege  by  the  Defendant  which  was  holden  good  on 
demurrer,  it  was  contended  that  he  was  iotitled  to  costs  ia  con- 
seqaence  of  the  judgment,  but  the  determination  of  the  Coart 
was,  that  costs  were  only  given  by  the  statute  where  the  right 

[  532  ]  was  reciprocal  between  Plaintiff  and  Defendant.  In  the  se- 
cond year  of  Queen  Annef  the  same  question  came  before  the 
Court  of  King's  Bench  in  the  case  of  Garland  v.  Eadmd  (i)  ob 
a  plea  in  abatement,  and  costs  were  again  refused*.  After  fkeie 
cases  came  the  anonymous  case  (c)  in  this  Coart,  where  it  ii 
stated  that  the  Defimdant  was  holden  to  be  tntitled  to  com. 
But  in  the  tenth  year  of  George  1.  the  case  of  Miller  v.  &•- 
grave^  Cooke  Pract.  to.  underwent  repeated  argument  and  ooo- 
sideration,  and  though  one  of  the  judges  differed  at  fint  from 
the  rest  of  the  Court,  yet  it  was  afterwards  solemnly  resolved 
that  no  costs  should  be  allowed.  The  construction  which  wsi 
put  on  the  statute  in  that  case  we  think  the  true  one,  that  the 
costs  given  by  it  are  confined  to  cases  where  the  Plaintiff  si 

well  as  Defendant  is  intitled  to  them. 

Rule  ahsolate. 

(&)  1  Sslk.  194.  9  Ld.Rflym.99S. 
\c)  Cook^i  Cos.  PraeU  4. 


la)  a  CGnmberb.  488.  IS  MocL 
195. 


JMbficiay, 
Niw.  S9th. 

Where 
judgment  is 
signed 
urainst  a 
Defendant 
in  an  inferior 
court  of  re- 
cord, and  he 
surrenders 
in  discharge 
of  his  baiC 
but  before 
he  is  charg- 
ed in  execu- 
tion, is  re- 
moved to 
thei%rf  by 
in  execution 


Jordan  against  Cole. 


TUDGMENT  being  signed  against  the  Defendant  in  ihc 
Court  of  the  Mayor  of  London^  he  surrendered  himself  to 
the  Poultry  Compter  on  the  IQth  oi  May  last  in  discharge  of  his 
bail.  On  the  £4th  of  July  a  ca.  sa.  issued  out  of  that  court  to 
charge  him  in  execution,  but  he  had  been  previously  removed 
by  habeas  corpus  to  tlie  Fleet  Prison  on  the  7th  of  Jitne.  And 
in  this  term  Lawrence^  Serjt.,  obtained  a  rule  to  shew  cause  why 
a  certiorari  should  not  issue  to  the  Mayor's  Court  to  remove 
the  record  of  the  judgment  into  this  court,  in  order  to  charge 
the  Defendant  in  execution  on  it  in  the  Fleets  by  virtoe  of  sUxt, 

habeas  corpus^  the  Court  will  grant  a  certiorari  to  remove  the  necord  in  order  to  chaigiskn 
in  the  Fleei,  by  virtue  of  the  stat.  19  Geo.  8.  c  70.  ».  4.  (a). 


(a)  [But  a  certiorari  will  not  lie  to 
repQove  the  record  of  a  judgment  ob- 
tained against  a  Defendant  in  the 
County  Palatine  of  Durham,  for  the 
purpose  of  enabling  his  bail  to  render 
him  in  K.  B.,  he  being  a  prisoner  for 


debt  in  the  custody  of  the  MarAiL 
Patertonv.  Reay,  2*D.  &  R,  177.  Tfce 
statute  19  Geo,  3.  c.  70.  does  not  efr 
tend  to  the  case  of  a  foreiga  attach- 
ment, Bulmer  v.  Mortal,  5  B.  &  A* 
821.] 

19  Geo. 
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tftat.  Westminster  2.  {a)  gave  damages  in  quare  impedit  and  dar-      1790. 
rein  presentment^  yet  as  those  damages  did  not  accrue  at  com-     ,j^^^^ 
mon  law,  the  stat.  Gloucester  did  not  operate  to  give  costs  in      agmnu 
those  actions,  2  Inst.  362.  PilJbltTs  case,  10  Co.  1 16  a.      The  of  LootkmS 
only  ground  then  on  which  the  Defendant  can  rest  his  claim    [  531  ] 
to  costs,  is  the  8  &  9  W.  3.  c.  1 1.    But  this  statute,  though  the 
words  of  it  are  generaj,  cannot  now  be  construed  so  as  to  en- 
title the  Defendant  to  make  good  his  claim  against  the  authority 
of  adjudged  cases.   In  Lomax  v.  The  Bishop  of  London^  Barnes 
139.  (b)  it  was  bolden  that  the  Plaintiff  in  a  quare  impedit 
(brought  for  the  same  advowson  by  the  same  family  as  in  the 
present  case)  had  no  right  to  costs ;  and  the  case  of  T^e  King 
V.  Mtdlamj  3  Burr.  1720.  shews   the  right  to  be   reciprocal. 
Formedon  is,  in  tliis  respect,  in  the  same  situation  as  quare  im- 
pedit i  (no  damages  being  recoverable  in  it  at  common  law,  it 
does  not  fall  within  the  statute  of  Gloucester:)  and  in  Formedon 
costs  are  not  allowed.  Miller  v.  Seagravcy  Cook^s  Pract.  25* 
which  case,  being  subsequent  in  point  of  time  and  fully  con- 
sidered, is  sufficient  to  over-rule  the  short  anonymous  note  in 
Cooke* s  Pract.  4.  where  it  is  said  that  the  Defendant  in  quare  im- 
pedit  shall  have  costs  on  demurrer.     It  is  also  of  great  weight, 
that  no  instance  can  be  produced  in  the  course  of  modern  prac- 
tice where  costs  have  been  in  fact  allowed  in  this  action. 

Bond^  Serjt.,  contra.  The  Defendant  having  prevailed  in  the 
suit  and  had  a  writ  to  the  Bishop,  is  entitled  to  the  costs  of 
that  suit.  The  stat.  8  &  9  TF.  3.  c.  1 1 .  is  general  in  its  mean- 
ing and  expressions,  and  includes  quare  impedit  with  other 
actions :  by  mentioning  **  demandant  and  tenant^*  it  seems  evi- 
dently designed  to  extend  to  real  as  well  as  personal  actions. 
With  respect  to  Coolers  Pract.  4.  there  is  no  reason  why  the 
anonymous  case  of  quare  impedit  there  stated,  which  is  expressly 
in  favour  of  the  present  Defendant,  should  be  invalidated  by 
the  subsequent  determination  in  formedon. 

Cur.  advis.  vult. 

Lord  Loughborough. — After  having  taken  the  construc- 
tion of  the  stat.  8  &  9  W.  3.  c.  M.  and  the  cases  cited  into  full 
consideration,  we  are  of  opinion  that  the  Defendant  is  not  in- 
titled  to  costs  on  the  demurrer.  Soon  after  tlie  passing  that 
statute,  namely,  in  the  10th  year  of  King  WUliam^  the  case  of 
Thomas  v.  Uoyd  was  decided  in  the  King's  Bench^  which  is 

(a)  \z  Ed.\.  ttu  {b)  Last  edition. 

reported 
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copies  of  which  they  were  duly  served.  On  the  SSd  of  Juntf 
the  last  day  of  Trinihf  Term^  a  decUiration  was  filed  de  bene 
esse  until  an  appearance  should  be  entered,  and  notice  giYen  to 
plead  within  the  first  four  days  of  Michaelmas  Term.  No  ap- 
pearance being  entered  on  the  26th  of  October  following  oa 
that  day  the  Plaintiff  entered  appearances  according  to  the 
statute,  gave  rules  to  plead  on  the  first  day  of  Michaelmas  Term 
November  the  6th,  and  on  the  10th  of  November  signed  judg- 
ment for  want  of  a  plea. 

In  consequence  of  this  CockeU^  Serjt.,  obtained  a  rule  to 
shew  cause  why  all  the  proceedings  should  not  be  set  aside,  oa 
the  ground  that  no  declaration  could  be  filed  de  bene  esse  where 
the  writ  was  returnable  on  the  last  return  of  a  term,  the  rale 
8  Oeo.  S.  expressing  only  the  first,  second,  and  third  retoros. 
But  The  Courts  after  consulting  the  secondaries,  held  the  pro- 
ceedings to  be  regular,  due  notice  being  given  to  plead  io  the 

present  term. 

Rule  dischai^ged  («). 

(a)  Barnes,  542.  Fotherby  v.  Lloyd.  Impey  New  Instr.  Cler.  C.  B.  199. 801. 


T 


Hoop£R  against  Harcourt. 

HE  Defendant  in  this  action  (which  was  for  the  penalty  of 
the  statute  (a)  for  exposing  a  hare  to  sale)  having  gained  a 
verdict  at  the  last  assizes  at  Hereford^  on  the  motion  of  Mar' 
sJiall,  Seijt.,  a  rule  was  granted  to  shew  cause  why  the  Plain- 
tiff's attorney  should  not  inform  the  Defendant's  attorney  of 
the  place  of  abode  of  the  Plaintiff,  on  an  affidavit  of  the  De- 
fendant's attorney  stating  that  the  Plaintiff's  attorney  had  de- 
clared at  the  assizes  that  the  Plaintiff  was  in  very  indigent  cir- 
cumstances, and  that  be  (the  attorney)  was  employed  by  one 
Major  Roberts.  Watson^  Serjt.,  shewed  cause  by  producing  an 
affidavit  of  the  Plaintiff's  attorney,  denying  that  he  was  ac- 
quainted with  the  place  of  abode  of  the  Plaintiff. 

The  Court  were  of  opinion  that  the  application  ought  to  have 
been  made  in  a  more  early  stage  of  the  cause,  and  came  too  late 
after  verdict,  an  attorney  not  being  obliged  to  expose  his  client 
to  be  taken  in  execution. 

Rule  discharged  (i). 

(a)  5  Ann,  c.  14.  and  vide  S8  Geo,  2.  c.  12. 

(b)  1  Stra.  402.  Gynn  v.  Kirby.    Barnes,  126.  Shindler  v.  Roberts. 
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IH 


Hilary    Term, 

In  the  Thirty-first  Year  of  the  Reign  of  Geobge  III. 


T 


Dob,  on  the  several  Demises  of  Matthew  Roberts    Thunday, 
and   Mary  his   Wife,  and  of  the  said  Matthew 
Roberts,  against  Elizabeth  Polgrean. 

HIS  was  an  ejectment,  brought  to  recover  a  leasehold  tene-  A.  being 

ment  part  of  an  estate  called  Lower  Lariggan  in  the  parish  ^^  f^^  ^ 

of  Maddem  in  the  county  of  Coitiwall.     At  the  trial  of  the  *«™  ^^  ®^ 

•        n      t       yc*t  pro- 
cause  before  Mr.  Justice  Heathy  at  the  last  assizes  for  that  vious  to  hit 

county,  a  verdict  was  found  for  the  PlaintiflF,  subject  to  the  JJI^j^ 

opinion  of  the  Court  on  the  following  case.  granted  tiie 

John  Honeychurch  the  elder  oi  Higher  Lariggan  in  the  parish  andherhein 

of  Maddernj  being  possessed  of  the  premises  in  question  for  the  JTIJf*?f*^ 

residue  of  a  term  of  nine  hundred  and  ninety-nine  years  then  death  (f  A, 

unexpired,  by  his  will  bearing  date  the  20th  of  May  1720,  de-  ^e  to  Ae 

Tised  the  said  premises  to  trustees,  from  and  immediately  after  nid  p.  and 

her  ham  to 

bis  decease,  for  and  during  all  the  rest,  residue,  and  remainder  ^^  ^^^  ^^ 
to  come  and  unexpired  of  the  said  term,  in  trust  for  his  wife  "*^  ^^^ 

,  own  pro- 

Elizabeth  Honeychurch  for  her  life,  and  after  her  decease,  then  per  use  for 
in  trust  for  his  daughter  Mary  RawleSj  the  wife  of  William  ^^^L^® 
BawleSf  for  her  life,  and  after  her  decease,  then  in  trust  for  his  ^^^  ^^u 
grandson  William  Bawles^  son  of  the  said  William  and  Mary  b\,  and  died 

without 
issue,  intestate,  and  without  having  taken  out  administration  to  J9.  bis  wife.    The  term  upon  the  death 
of  A,  went  to  his  administrator,  and  not  to  the  administrator  of  B.     [The  Court  being  of  opinion  that 
the  deed  must  be  construed  as  a  present  gill  to  the  wife  in  case  she  surfired  her  husband,  totake  eflect 
in  possession  on  that  evcou] 

VOL.  I.  p  p  BatoleSf 
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1791*     RatvleSf  and  the  issue  of  his  body  law/uUy  begotten^  and  after  hu 

j3qjj        decease  without  issue,  then  in  trust  for  the  Sd,  Sd^  4th,  Sth,  and 

against      all  and  every  other  son  and  sons  by  the  said  William  BaaUs 

oLGRKAK.   ^^  ^j^^  body  of  the  said  Mary  Rawles  lawfully  to  be  begotten, 

severally,  successively  and  in  remainder  one  after  another,  as 

they  should  be  in  seniority  of  age  and  priority  of  birth,  &c.  and 

for  want  of  such  issue,  then  in  trust  in  like  manner  for  all  and 

every  the  daughter  and  daughters  by  the  said  WilUam  Rawla 

on  the  body  of  the  said  Mary  Rawles  lawfully  to  be  batten 

and  their  issue,  &c.  with  remainder  over. 

Afterwards  the  said  John  Honeychurch  on  the  11th  o(  August 
17^4,  by  indenture  of  that  date,  made  between  die  said  JUh 
Honeychurch  of  the  one  part,    and  Mary  Rawles  widow  and 
daughter  of  the  said  John  Honeychurch  of  the  other  part,  grant- 
ed and  assigned  unto  the  said  Mary  Rawles  immediately  after 
the  death  of  the  said  John  Honeychurch  and  Elizabeth  Hang- 
churchy  his  then  wife,  and  not  before,  all  the  beforementioned 
premises,  To  hold  the  same  unto  the  said  Mary  BaaJes^  during 
her  natural  life,  with  remainder  to  her  son  William  Ravoles  and 
his  issue  lawfully  begotten,  and  in  default  of  issue  in  the  said 
William  Rawles,  then  to  Elizabeth  Rawles  mno  Elizabeth  Pol- 
grean  (the  Defendant)  daughter  of  the  said  Mary  Rawles  dur- 
ing her  natural  life,  with  remainder  over.     John  Honeychurch 
afterwards  died,  whereupon  the  said  Mary  Rawles  his  daogbter 
possessed  herself  of  the  premises  in  question,  and  on  the  24th 
day  of  Ajn-il  1 74'9,  the  said  Majy  Raules  having  then  survived 
her  mother  Elizabeth  Honeychurch,  by  indenture  of  that  date 
assigned  and  set  over  to  her  son  William  Rawles,  his  executors 
and  administrators  the  said  premises  during  the  remainder  of 
the  said  term.     Afterwards,  on  the  29th  April  1749,  by  inden- 
ture of  that  date,  made  between  the  said  William  RcPwle»o(iht 
first  part,  Margety  Cole  widow  of  the  second  part,  and  J(An 
Highman  of  the  third  part,  reciting  that  a  marriage  had  been 
agreed  upon  between  the  said  William  Rawles  and  Margery  Cole, 
the  said  William  Rawles  for  and  in  consideration  of  natural  lore 
and  affection,  did  give,  grant,  assign,  and  make  over  <<  unto  the 
"  said  Margery  Cole  and  her  heirs  immediately  cifter  the  death 
"  of  him  the  said  William  Rawles,  all  the  premises  therein  before 
^<  maitioned,  to  hold  the  same  unto  the  said  Margery  Cole  aai 
"  her  heirs  to  and  for  her  and  their  own  proper  use  for  ever!* 
The  marrla|je  between  William  Rawles  and  Margery  Cole  Uxk 

effect, 
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effect,   William  Sawles  survived  his  mfe^  and  aflerwardi  died,      179K 
without  issue  living  at  the  time  of  his  death,  intestate,  and  ad-      ^^oT* 
ministration  of  *  his  rights  and  credits  was  in  due  form  of  law      againtt 
granted  to  the  Defendant  Elizabeth  Polgrean.     Maty  Roberts      ^         ' 
the  lessor  of  the  Plaintiff  the  wife  of  Matthew  Roberts^  the  other 
lessor  of  the  Plaintiff  was  the  daughter  of  Margery  Cole  (after- 
wards Margery  Rawles,)  by  a  former  husband,  and  administra- 
tion of  all  her  goods,  rights,  and  credits,  was  granted  to  the 
said  Mary  Roberts. 

Rooke^  Serjt,  for  the  lessors  of  the  Plaintiff.    This  question 
arises  between  the  sister  of  William  RawleSf  who  was  possessed 
of  the  term,  and  the  daughter  of  his  wife  by  a  former  husband. 
What  the  general  equity  of  the  case  is,  cannot  be  doubted. 
William  Rawles  being  about  to  marry  a  widow,  and  to  possess 
himself  of  all  her  personal  property,  agrees,  previous  to  the 
marriage,  to  settle  the  term  on  her  and  her  family,  as  a  provi- 
«ion  for  them  after  his  decease.    It  was  clearly  his  intention 
that  her  family  should  be  benefited  in  preference  to  his  own ; 
-which  was  a  fair  and  reasonable  intention,  he  having  by  the 
marriage  become  possessed  of  all  his  wife's  personal  property. 
The  intention  then  of  the  parties  is  in  favour  of  the  lessors  of 
the  Plaintiff.     It  is  also  clear  that  William  Rawles  had  a  right 
to  make  the  settlement.     A  term  for  years  given  generally,  is 
given  absolutely.     Here  the  term  was  given  to  William  Rawles 
and  his  issue ;  this  was  an  absolute  disposition  of  the  whole. 
Having  therefore  exerted  this  right,  and  given  the  term  to  his 
wife  after  his  death,  her  interest  in  contemplation  of  law  was  a 
mere  possibility.     A  legal  possibility  has  no  existence  till  a 
certain  event  takes  place.     It  differs  from  a  contingency,  inas- 
much as  in  the  latter  an  interest  exists,  though  it  depends  upon 
some  fliture  circumstance  whether  that  interest  shall  take  effect 
in  possession.     This  agrees  with  the  logical  distinction  be- 
tween a  possibility  and   a  contingency;    a  possibility  being 
defined  to  be  that  which  has  no  actual  existence  till  a  future 
event  shall  happen ;  a  contingency,   that  which  has  a  present 
existence,  but  which  may  or  may  not  happen  to  take  effect. 
Terms  for  years,  however  long,  were  in  their  origin  of  so  pre- 
carious a  nature  as  to  the  continuance  of  the  tenure,  that  in 
contemplation  of  law  if  they  are  granted  over  by  deed  after  an 
estate  for  life  in  them,   such  an  expectant  interest  is  not  a 
vested  riglit,  but  a  mere  possibility.  4  Co.  66  b.  FtdwooeTs  case, 

p  p  2  S  Co. 
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1791.     ^  ^^*  d^  ^*  ^^^^*  Mannings  case,  1  Gu.  in  Cane*  131. .  ^ood 

V.  Saundersy  Sir  William  Janes^  416.    Bery  v.  Burlace.    The 

o^ntv^  question  then  is  what  right  the  husband  has  over  a  mere  possi- 
PoLGRrAH.  biiity  settled  on  the  wife?  It  is  clearly  to  he  distinguished  ftom 
[  538  ]  a  vested  interest.  If  a  chattel  real  is  vested  in  the  husband  io 
right  of  his  wife,  he  may  dispose  of  it  during  the  coverture;  be 
shall  have  it  if  he  survive  her  without  taking  out  administrar 
tion,  because  it  has  once  vested  in  him.  Pknod,  \9^Co»  IM 
46  b.  1  Rol.  Abr.  S45.  H.  pi.  8.  So  if  the  husband  die  before 
the  wife,  she  shall  not  again  be  possessed  of  what  she  has  once 
disposed  of;  as  if  he  has  leased  the  whole  chattel  interest,  the 
rent  shall  go  to  his  executors,  and  not  to  the  wife.  He  may 
forfeit  it.  1  BoU.  Abr.  344.  G.  pi.  2.  It  may  be  extended  far 
his  debt,  ibid.  pi.  3.  So  outlawry  and  attainder  are  gifts  in  lav. 
Co.  Litt.  35 1  a.  But  if  he  grant  only  a  part  of  the  terms  and  dic^  ^ 
the  wife  shall  have  the  residue,  because  the  husband,  who  had 
it  in  her  right,  did  not  dispose  of  it.  Co.  Ldti.  46  A.  .  1  BdL 
Abr.  345.  G.  pi.  10.  Perk.  834.  If  she  survive^  and  the  hus- 
band has  not  disposed  of  it,  she  shall  have  it  again.  He  caunot 
charge  it,  Co.  Litt.  351  a.  nor  can  he  devise  it,  ibid» .  It  is  clear 
therefore  that  the  husband  shall  have  a  chattel  realif  he  is  once 
possessed  in  right  of  his  wife;  and  his  executors  shall  have  the 
rent  if  he  once  disposes  of  it.  But  it  is  equally  clear  that  if  ^ 
never  vests  in  him  (which  a  possibility  has  been  shewn  not  to  do) 
he  acquires  no  power  over  it,  nor  can  be  dispose  of  it.  He 
cannot  assign  it,  Lampet^s  case,  10  Co»  51  a.  nor  release  it, 
Salk,  326.  Gage  v.  Aciouy  in  which  case  the  words  of  Lord  Hdt 
are  exceedingly  strong.  ^^  Where  the  wife  hath  any  right  or 
^^  duty  which  by  possibility  may  happen  or  accrue  during  the 
^'  coverture,  the  husband  may  by  release  discharge  it,  but  where 
^^  the  wife  hath  a  right  or  duty,  which  by  no  possibility  can  or- 
"  crue  to  her  during  the  coverture^  the  husband  cannot  release  ft" 
If  he  does  not  dispose  of  it,  it  goes  to  the  executor  of  the  wife 
in  case  she  should  die  first,  and  does  not  survive  to  the  husband 
or  his  representatives.  The  words  of  Lord  Coke  are  decisive  of 
the  question.  '^  If  a  lease  be  made  to  a  baron  and  feme  for 
**  term  of  their  lives,  the  remainder  to  the  executors  of  the  sur- 
<«  vivor  of  them,  the  husband  grants  away  this  term,  and  dielh, 
"  this  shall  not  bar  the  wife,  for  that  the  wife  had  but  a  possi' 
"  biliiy,  and  no  interest."  Co.  Lift.  46  b.  and  **  if  a  feme  sole 
"  be  possessed  of  a  chattel  real,  and  be  thereof  dispossessed, 

"and 
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^  and  then  taketb  husband)  and  the  wife  dieth  and  the  husband  179i. 
•*  survive,  this  right  is  not  given  to  the  husband  by  the  inter-  "d^ 
**  marriage,  but  the  executors  or  administrators  of  the  wife  shall  a^ahut 
"  have  it ;  so  it  is  if  the  wife  have  but  a  possibility,  Co.  Litt.  °'^"^"* 
'^  851  a"  A  trust  for  the  wife  does  not  vest  in  the  husband: 
he  shall  not  have  it  as  husband  if  he  survive  the  wife.  1  RdL  t  ^^9  ] 
Abr.  345.  pi.  }$.  though  he  may  dispose  of  a  trust  in  equity. 
1  Eq.  Cos.  Abr,  58.  A  right  of  action  or  of  entry  in  right  of 
the  wife,  not  exercised  by  the  husband  in  her  life-time,  does 
not  survive  to  him.  A  possibility  cannot  vest  in  the  husband 
or  in  any  other  person,  till  the  event  takes  place  on  which  it 
depends ;  he  has  therefore  no  power  over  it,  prior  to  that  event. 
Co.  Lit.  351  a.  If  then  the  husband  has  no  power  over  it,  if  it 
does  not  vest  in  him,  he  cannot  have  it  in  his  marital  character 
if  he  survive,  but  ought  to  take  out  administration.  In  the 
present  case,  as  the  husband  did  not  take  out  administration^ 
the  interest  in  the  term  could  not  go  to  his  representatives,  but 
is  vested  in  the  administratrix  of  the  wife,  the  lessor  of  the 
Plaintiff.  But  it  may  be  objected  that  the  administratrix  is  a 
mere  trustee,  and  therefore  ought  not  to  bring  the  ejectment. 
But  an  administrator  has  a  legal  interest  while  the  administra- 
tion remains  unimpeached,  and  in  a  case  like  the  present  (of  a 
married  woman  who  dies  before  her  husband,  but  to  whom  he 
does  not  take  out  administration,)  is  liable  to  her  debts  con- 
tracted before  the  coverture,  from  which  the  husband  is  dis- 
charged unless  they  were  sued  for  during  the  life-time  of  the 
wife.  1  RoU.  Abr.  351.  G.pl.  2.  The  Court  will  not  presume 
that  there  are  no  debts,  nor  create  a  trust  by  implication  against 
the  intent  of  the  parties.  That  intent  obviously  was  that  the 
family  of  Margery  Cole  should  be  benefited  rather  than  that  of 
William  Rawles.  And  it  would  be  dangerous  to  say,  that  an 
administrator  could  not  maintain  an  ejectment  against  the  next 
of  kin  without  giving  an  account  of  debts  and  assets.  In  the 
case  of  a  clear  trust,  it  is  not  settled  that  a  trustee  may  not  sup- 
port an  ejectment  (a).  But  in  case  of  a  mere  constructive  trust 
(which  this  is)  depending  on  equitable  circumstances,  courts  of 
law  will  leave  the  law  to  take  its  course,  and  the  parties  to 
apply  to  equity,  if  necessary,  on  the  special  circumstances  of 
their  case. 

* 

(a)  See  Doe  v.  Pott,  2  Oougl.  721.  8T0.  and  the  cases  there  cited  in  a 
note.    [Vide  ante,  p.  461.] 

Lawreticef 
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1791.  Lawrence^  Seijt.,  for  the  Defendant  There  are  two  pdnts  in 
jj^^  this  case,  either  of  which  is  sufficient  to  entitle  the  Defendant: 
against  the  first,  that  she  may  take  in  her  own  right  under  the  former 
**^  *  deed,  the  limitation  to  her  not  being  too  remote;  the  second, 
that  she  may  take  as  administratrix  of  her  brother  WtUum 
BavAes.  With  respect  to  the  first  point,  the  limitation  is  ^to 
*<  William  Rcrwles  and  his  issue  lawfully  begotten,  and  in  defaalt 
<^  of  issue  in  the  said  William  Rawles^  then  to  Elizabeth  Rmia 
[  540  3  **  (the  now  Defendant)  during  her  natural  life**  Now  the  limit- 
ation of  a  term  is  governed  by  the  same  rules  as  an  executory 
devise.  If  it  be  on  a  general  indefinite  failure  of  issue,  it  is 
clearly  bad ;  but  if  the  failure  of  issue  be  confined  to  the 
compass  of  one  or  more  lives  in  being,  it  is  good.  Here  the 
term  is  given,  on  failure  of  issue  in  William  RimleSi  to  Elizabeth 
Rawles  during  her  natural  life ;  the  failure  therefore  of  issue  is 
restrained  to  the  period  of  her  life.  That  such  a  limitation  is 
valid,  appears  from  the  Duke  of  Norfolk's  Case,  3  Cos.  Chan,  1 
P.  Wms.  432.  Target  v.  Gaunt.  lb.  534.  Hughes  v.  Sayer.  lb. 
564.  Pinbury  v.  Elkin.  Prec,  Chanc.  528.  Nichols  v.  Skitmer. 
Salt.  225.  Lamb  y.  Archer.  As  therefore  William  Bowles  died 
without  issue  in  the  life-time  of  Elizabeth  Rawles  (now  Pdlgrean 
the  Defendant)  she  was  entitled  to  the  term  in  her  own  right 
But,  secondly,  she  is  entitled  as  administratrix  of  her  brother. 
It  is  argued,  that  this  interest  was  but  a  possibility,  which  did 
not  vest  in  the  husband,  and  of  which  he  could  not  dispose. 
But  in  truth  it  was  not  a  possibility,  unless  it  can  be  supposed 
that  he  would  survive  a  period  of  999  years.  That  such  sort  of 
remainders  are  considered  as  vested,  appears  from  Hutt.\\9» 
Napper  v.  Saunders^  and  Pollexf  24.  Weale  v.  Lower^  in  which 
last  Lord  Hale  held  that  ^'  if  a  feoffment  be  made  to  the  aseof 
"  A.  for  99  years,  if  he  shall  so  long  live,  and  after  his  death 
^*  to  the  use  of  B.  in  fee,  this  shall  not  be  contingent,  bat  it 
*'  shall  be  presumed  that  his  life  will  not  exceed  99  years;  but' 
*^  otherwise  it  would  have  been  if  it  had  been  made  but  for  21 
"  years;"  this  affords  an  answer  to  Lampefs  Case,  10  Co. 51  a. 
where  it  is  stated,  that  ^^  a  man  made  a  lease  to  husband  and 
"  wife  for  21  years,  the  remainder  to  the  survivor  of  them  for 
21  years,  and  the  husband  granted  over  this  term ;  and  it  was 
held  by  Wray^  Chief  Justice,  and  totam  curiam^  that  the  grant 
<<  was  void  for  the  uncertainty  of  the  person ;  for  although  all 
^'  chattels  real  which  belong  to  the  wife  the  husband  may  dis- 

**  pose 
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«  pose  of,  yet  in  this  case  neither  the  husband  nor  wife  has      179 1. 
"  any  thing  till  the  survivor."     In  whatever  light  this  subject       p^^ 
was  considered  in  the  older  cases,  the  law  of  executory  interests      agaivMi 
IS  now  more  clearly  settled,  it  being  holden  that  they  are  as- 
signable, transmissible  and  descendible  (a).  The  Court  were  of 
opinion  that  the  deed  in  question,  though  inaccurately  drawn, 
must  be  construed  to  be  a  present  gift  to  the  wife  in  case  she 
survived  her  husband,  to  take  effect  in  possession  on  that  event. 
The  right  to  the  term  therefore  was  in  the  husband,  and  passed 
to  his  representative. 

Judmnent  for  the  Defendant. 

(a)  Vide  ante,  SO.  Roe  v.  J<met,  affirmed  by  the  Court  of  B.  R.  in  error,  3 
Term  Rep.  B.  R.  88. 


♦Meyer  ^asainst  Ring.  Mtmdas, 

npHE  venue  was  laid  in  London^  and  the  Plaintiff  gained  a  Where a^ 
verdict  »l  Guildhall  at  the  Sittings  in  this  Term.     On  the  ouVbtoa 
first  of  Febt-mny  costs  were  taxed  on  the  posten,  and  the  next  ^i*^®^"* 

,  ,     county  from 

day  ajl.  fa.  taken  out  into  Middle$ex^  instead  ot  London^  as  it  that  in  which 
ought  to  have  been.  In  consequence  of  this,  a  rule  was  granted  {|ad^imd  ule 
on  the  4th  of  February^  to  shew  cause  why  the  execution  should  pa^y  suing 
not  be  set  aside,  and  the  goodi'levicd  in  Middlesex  restored  to  takes  out  a 
the  Defendant     On  notice  of  this  motion,  the  Plaintiff's  attor-  ^-Z"-  *"'° 

the  proper 

ney  on  the  same  day  sued  out  a  Ji.Ja,  into  London^  got  a  return  county,  and 
of  ntdla  bona  entered  on  the  roll,  and  on  the  5th  of  February  oSu^Hww 
obtained  a  rule  for  the  Defendant  to  shew  cause  why  the  Ji*fa*  *°  <»''**«'  *<* 

warrant  the 

which  had  first  issued  into  Middlesex  should  not  be  amended,  /./i.  which 
by  inserting  it  in  the  return  of  nulla  bona  and  the  testatum  fh^V"*!?* 

clause  (£).  will  permit 

Cockellj  Serjt,  now  shewed  for  cause  against  the  amendment,  tobcMiend! 
that  ihejinfa.  which  the  Plaintiff  had  sued  out  into  London  \n  «i  by  insert- 
order  to  do  away  the  irregularity,  was  returnable  in  fifteen  days  tamof nulla 
of  St.  Hilary,  January  27,  which  was  five  days  before  that  on  ^^J^***' 
which  judgment  was  signed,  viz.  February  1.  clause, 

But  the  Court  said,  that  us  judgments  relate  to  the  first  day  se^^writ 

be  return- 
able several  days  before  the  judgment  was  signed ;  because  judgments  relate  to  the  first  day  of  the 
tenn(a).  r-  #^^|   ^ 

[a){LtcoTiiXowp€rth waiter. Owcn^         (6)  Vide  Impey,  New  Instr.  Cler. 
5  T.  R.  657.  Shaw  v.  Maxwell,  6  T.  R.      C.  B.  3d  edit.  45J. 
450.  Tidd*s  Pr.  1037.  8th  edit.] 

of 
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1791.  of  the  term  (except  in  the  case  of  bondjide  porcbasers  for  s 

z: valuable  consideration  (a),)  it  was  proper  to  make  the 

againu  Rule  absolute  for  the  amendment 


Rma. 


(a)  Stat.  89  Car.  2.  c.  5.  #.  1 5. 


'^J^'  Longman  and  Another  against  Penn. 

Where  there  /ASSUMPSIT  on  a  promissory  note.  Plea,  a  former  jodg- 
bySSSton  ment  recovered  in  B.  R.     Replication,  ntd  tiel  record^  and 

apromiHory  \^^xxe  thereon.  Judgment  by  default  against  the  Defendant,  in 
Court  wOl     not  producing  the  record. 

J^TJIj^^  On  the  motion  of  Marshall^  Serjt,  a  rule  was  granted  to  shew 
QotuytoM-  cause,  why  it  should  not  be  referred  to  one  of  the  prothonota> 
damagetud  ^^^  *^  ascertain  the  principal,  interest  and  costs  due  to  the 
*"?■  ***-  .  Plaintiff,  without  a  writ  of  enquiry. 

enpAy.  Rooke^  Seijt.,  shewed  cause,  arguing  that  though  the  Ccwit 

[  *  542  ]  had  in  some  cases  a  right  to  make  the  reference  required,  yet 
that  right  ought  to  be  confined  to  actions  of  debt  where  a  spe- 
cific sum  was  demanded :  that  it  was  the  peculiar  province  of  a 
jury  to  determine  the  quantum  of  damages  arising  from  a  breadi 
of  contract,  and  the  fact  whether  any,  and  how  much,  inteieit 
were  due:  that  the  revenue  would  be  greatly  injured  if  the  nth 
tion  were  allowed,  inasmuch  as  it  tended  materially  to  the  dimi- 
nution of  the  stamp  acts :  that  if  this  practice  had  prevailed,  or 
if  the  legislature  had  supposed  it  would  prevail,  when  those 
acts  were  passed,  provisions  would  have  been  made  to  meet  it; 
but  that  it  was  never  conceived  that  the  taxation  of  costs  in 
actions  on  simple  contracts,  would  supersede  the  necesaily  of  i 
writ  of  enquiry. 

But  the  Court  said,  that  as  the  practice  was  clear  in  actions  of 
debt  (a),  there  seemed  to  be  no  good  reason  why  it  should  not 
also  prevail  in  those  actions  ot  assumpsii  where  the  demand  was 
precisely  ascertained.  In  3  Wils.  62.  on  a  judgment  by  debolt 
in  trespass,  Wilmot,  C.  J.,  bad  gone  so  far  as  to  hold,  that  the 
Court  might,  if  they  pleased,  themselves  assess  damages (i).  In 
the  present  case,  if  there  were  any  fact  which  it  was  necessary 

(a)  2SaundA36, Holdippy.Otway.      Goodwin  v.  Welthe.   i  BrownL  SK 

(b)  On  which  point  see  Year  Books,      S.  C.  and  2  Wils.  375.    ffewU  and 
14  Hen.  4.  9.  3  Hen.  6. 29.   18  Hen.      Othen  v.  Mantcii. 

6, 10,    1  Roll.  Abr.  573.  Yelv.  152. 

for 
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for  a  jury  to  determine,  it  ought  to  have  been  stated  by  affidavit. 
But  as  no  such  fact  appeared^  as  the  sum  was  defined  on  the  face 
of  the  notCi  and  as  the  interest  was  capable  of  exact  computa- 
tion by  the  prothonotary,  it  was  highly  reasonable  to  save  the 
parties  the  expense  of  a  writ  of  enquiry. 

ELeath,  J.,  mentioned  S  Leoiu  218.  where  the  Plainti£Fin  re- 
plevin was  nonsuited,  it  was  holden  that  the  Court  might  assess 
damages  without  a  writ  of  enquiry,  **  because  they  are  not  in 
*<  respect  of  any  local  matter,  but  accrued  to  the  avowant  for  the 
^<  delay  in  the  non-payment  of  the  rent:  contrary,  where  judg- 
*<  ment  is  given  for  the  Plaintiff,  there  the  Court  shall  not  assess 
*<  damages,  for  he  ought  to  recover  for  the  taking  of  his  cattle, 
<<  of  which  the  judges  cannot  take  notice,  and  the  damages  may 
^*  be  greater  or  less,  according  to  the  value  of  the  cattle,  and  the 
**  circumstances  of  taking  and  delaying  them.'' 

Rule  ab8olute(a). 


(a)  In  MaUoiy  v.  Jtmdngi^  Fitzgib. 
16S.  there  was  judgment  by  default 
in  atiumpiii  in  C.  £^  and  error  being 
broog^ty  it  was  insisted  upon,  that 
there  was  no  writ  of  inquiry,  and 
dierefore  that  damages  were  assessed 
by  persons  whom  the  sheriff  had  no 
autnoritv  to  convene.  But  the  Court 
of  B.  R.  neld  that  the  omission  of  the 
writ  of  inquiry  was  cured  bv  the  sti^ 
tate  for  the  amendment  of  the  law. 
4  Ann,  c,  16.  «•  2.  In  Thduuon  v. 
Fletcher y  Dougl.  315.  in  an  action  on 
a  policy  of  insurance  on  a  fordgn 
ship,  where  there  was  a  stipulation 
that  the  policy  should  be  sufficient 
proof  of  interest  in  case  of  a  loss,  and 
judgment  by  default,  it  was  holden 
that  on  the  writ  of  inquiry,  the  De- 
fendant's subscription  was  the  only 
thing  necessary  to  be  proved.  There 
Bu&Ty  J.,  observed  that  ^  writs  of  in- 
^  quiry  were  often  sued  out  where 
^  ikey  were  not  necessary^  as,  for  in- 
**  stance,  in  actions  of  covenant  for 
^  the  non-payment  of  a  ium  oeriam. 


"  It  does  not  follow,  because  a  writ 
*^  of  inquiry  has  been  awarded,  that 
**  the  amount  of  the  demand  is  uficer- 
^  tarn.  In  actions  upon  a  bill  of  ex- 
^  change  or  promissory  note,  nothing 
**  but  3te  instrumeni  it  to  be  proved 
"  before  the  jury,  the  sum  being  ther^ 
**  by  atcertmnedm    Though  even  in 

*  cases  where  there  is  no  necessity  for 
^  a  writ  of  inquiry,  that  proceraing 
**  is  of  use,  when  the  Plaintiff  goes 

*  for  interest,  which  the  jury  assesses 
**  in  the  nature  of  damages.**  By  a 
subsequent  determination.  Green  v. 
Hcame,  3  Term  Rep.  B.  R.  301.  it  is 
laid  down,  that  on  judgment  by  de- 
faolt  against  the  acceptor  of  a  bill  of 
exchange,  on  executing  a  writ  of  in- 
quiry, ute  bUl  need  not  beprovcdy  and 
tnat  the  only  reason  for  producine  it 
is  to  see  whether  any  part  of  it  haa 
been  paid;  which  agrees  with  S  Stra. 
1145.  Bevisv.lAndseU.8ee9lBoRask^ 
leigh  V.  Salmon^  ante,  252.  and  Andrews 
V.  Btakcy  ante,  S29.  [See  also  ante, 
S5S.n.(l>] 


1791. 

Longman 
apainst 
Fbmk. 


[MS] 
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Friday,  The  KiNG  Oil  thc  Prosecution  of  Bond,  Esquire,  against 
Baker  and  Newman,  Esquires,  late  Sheriff  of  Mid- 
dlesex. 

AjLfi.19'  PipHE  proceedings  in  this  case  were  as  follow: — On  the  14th 
sheriffttthe  of  May,  1790,  a  Jteri  facias  was  delivered  to  the  sheriff  of 

siut  of  ^.      Middlesex^  on  a  judgment  confessed  on  a  warrant  of  attorney 
on  the  next    by  one  PuTcell  to  one  Anne  Dempsey  for  200/.  and  upwardsi  hj 
^?ulSlrf  ^^^"®  of  which  the  whole  of  PurcelFs  elBfects  were  taken  in  ex- 
at  the  suit  of  ecution.     On  the  15th  of  the  same  month  another  j£^  was 
iJ^wu^  delivered  to  the  sheriff,  on  •a  judgment  confessed  on  a  wammt 
?*^^^*^   of  attorney  by  the  same  Purcett  to  Bond  the  prosecutor,  for 
but  notice      141/.  85.  and  upwards ;  which  last  warrant  was  given  for  aioni 
t^i!^  J^^  ^^^^  ^y  P^rcell  to  Bond,  and  long  before  that  which  Puredl 
Cnottopiy  gave  to  Anne  Dempsey,  though  judgment  on  the  latter  was  first 
ney  to  ^on  entered  up.     On  the  27th  of  May  notice  was  given  by  BoiU  to 
Stt^"°*    the  sheriff  not  to  pay  over  the  money  which  might  be  levied 
judgment      under  the  first  execution,  stating  that  the  judgment  obtained 
j|^^  ^    by  Dempsey  was  voluntary,  confessed  without  any  consideration, 
fraudulent,     and  merely  for  die  purpose  of  preventing  the  effect  of  tlie  judg- 
notwith-       ment  confessed  to  Bond.     Notwithstanding  this  notice,  the 
•||^^       sheriff's  officer  paid  over  the  money  to  Dempsey^  and  the  sberitf 
ney  over  to    being  rulcd  to  return  the  second  Ji.  fa,  the  officer  filed  it  with 
officer  filed    ^  Tctum  of  nulla  lona  in  the  King*s  Bench  Treasiiryy  instead  of 
the  second     (he  office  of  the  custos  brevium  of  this  court.     In  consequence 

writ  with  ft 

return  of  of  this,  an  attachment  of  contempt  issued  against  the  sheriSl 
•**«!" E^'s  Inimediately  on  notice  of  the  attachment,  the  officer  filed  the 
Bench  trem-   Writ  and  retum  in  the  office  of  the  custos  brevium^  and  offered 

of'ihe  offi^  ^  P^y  ^®  ^^^^  ^^  ^^®  attachment,  which  the  Plaintifi^s  attor- 
of  theciofM  ney  refused  to  accept.     Late  in  Trinity  Term  a  rule  was  ob- 

hrevium,  of 

this  court,  taiucd  on  the  part  of  the  sheriff  to  shew  cause  why  tlie  attach- 

SuSm  T  nient  should  not  be  set  aside  on  payment  of  costs,  upon  an  affi- 

issued  davit  Stating  that  the  writ  and  return  were  filed  in  the  wrong 

shMiff  for^  office  by  mere  mistake.  On  shewing  cause,  the  last  day  of  Trinity 

not  return- 
ing that  writ,  to  which  attachment  (afler  moving  the  court  to  discharge  it,  on  the  ground  that  the  writ  m 
question  was  filed  in  the  wrong  place  by  mere  mistake  of  the  officer,  and  that  the  mistake  was  corrected 
immediately  on  notice  of  the  attachment,  by  filing  it  in  the  proper  office,  but  with  which  motion  the  Court 
refused  to  comply  chiefly  on  account  of  strong  circumstaruxs  of  fraud,  respecting  the  execution  of  A^ 
the  sheriff*  jni/  m  ha\l,  and  was  afterwards  examined  on  interrogatories.  The  proUionotary,  to  whom  the 
examination  was  referred,  having  reported  that  neither  the  contempt  of  the  Court,  nor  the  imputation  of 
fraud  appeared  to  him  to  be  done  away,  the  Court  ordered  the  sherjf  immediately  to  pay  the  whole  debt  ami 
costs  due  to  C.  together  with  thc  costs  of  all  thc  a^rplications, 

C  ^544  ]  Term, 
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Term,  strong  circumstances  of  fraud  were  disclosed  relating  to     1791» 
the  first  execution  at  the  suit  of  Dempsey^  upon  which  the  rule       j^^^ 
was  discharged  with  costs.     In  the  ensuing  vacation  the  sheriff     against 
obtained  Lord  Loughborough* s  order  to  stay  the  execution  of  of  miom!*- 
the  attachment  until  the  second  day  of  Michaelmas  Term,  the        ''"* 
object  of  which  was  to  give  the  sheriff  an  opportunity  of  an- 
swering the  allegations  of  fraud.  On  the  first  day  of  Michaelmas 
Term  a  motion  was  again  made  to  set  aside  the  attachment,  on 
a£Bdavits  of  the  sheriff's  officer  denying  any  knowledge  of  fraud,  • 
and  stating,  as  before,  that  the  writ  and  return  were  filed  in  the 
wrong  office  by  mere  mistake;  but  to  this  motion  the  Court  again 
refused  to  consent,  the  affidavits  of  the  officer  not  being  satis- 
factory.    Upon  this  the  sheriff  obtained  a  rule  that  the  attach- 
ment should  remain  in  the  office  one  week  longer  unexecuted, 
and  on  the  10th  oi  January  put  in  bail  to  the  attachment,  who 
on  the  13th,  on  the  usual  affidavit  of  the  service  of  notice,  jus- 
tified themselves  in  court* 

In  the  following  vacation,  interrogatories  were  exhibited  to 
the  sheriff,  which,  together  with  the  answers,  were  referred  to 
the  prothonotary,  in  order  for  him  to  make  bis  report.  Accord-  [  545  ] 
ingly,  in  this  term,  on  the  10th  oi  February^  Mi\  Prothonotary 
Mainwaringi  reported  to  the  Court  that  the  High  Sheriff  had 
in  their  answers  (as  of  course)  denied  all  knowledge  of  the  cir- 
cumstances stated  in  the  interrogatories,  and  upon  due  examin- 
ation nothing  appeared  to  him  to  lessen  the  imputation  of  fraud, 
upon  the  execution  sued  out  by  Dempsey^  or  to  clear  the  con- 
tempt of  which  the  officer  had  been  guilty  in  not  making  a  pro* 
per  return  of  the  writ. 

Adairj  Seijt.,  then  moved,  that  the  sheriff  who  were  both- 
in  court,  should  be  committed  to  the  Fleet  Prison^  tillihe  debt 
and  costs  recovered  on  the  second  judgment  by  the  Plaintiff 
Bondy  together  with  the  costs  of  all  the  applications,  should  be 
paid  by  them.  In  answer  to  this,  Bond^  Serjt.,  contended,  that 
the  Court  had  no  power  to  imprison  the  sheriff  in  such  a  case 
as  this ;  that  the  regular  method  of  proceeding  was  to  amerce 
them  for  the  contempt,  that  the  amercement  should  be  estreated, 
into  the  Exchequer^  and  then  the  Plaintiff  ought  to  apply^  to 
the  crown  for  satisfaction  of  his  debt  out  of  the  ansercement ; 
to  establish  which  propositions  he  cited  LaycocJ^s  case^  Latch. 
187.   Dalton,  Office  of  Sheriff  M^^  and  Woodgate  v.  KnatchbuUj 

d  Term 
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1791.     2  Term  Rep.  B.  JR.  148.  (a)  and  to  shew  that  the  Court  d^bt 

'^        not  to  impose  a  fine  on  the  sheriff,  to  the  whole  amount  of  the 

againa     debt,  but  ascertain  by  the  intervention  of  a  juiy  what  were  the 

of  Middle-  Actual  damages  sustained,  he  mentioned  the  opinion  of  1}«/Zer,  J^ 

"^       thrown  out  in  Dougl.  464.  (i)  Rex  v*  Adderley. 

The  Court  said,  that  if  the  practice,  now  the  subject  of  com- 
plaint, were  to  prevail,  there  would  be  numberless  opportuni- 
ties afforded  to  fraud  and  collusion,  and  persons  trho  had  re- 
covered a  just  debt  would  be,  in  great  measure,  in  the  power  of 
sherifis'  officers.  It  would  be  absurd  to  drive  the  Plaintiff  to 
the  circuitous  mode  of  application  to  the  crown  for  relief,  after 
an  estreat  into  the  Exchequer^  when  they  were  themselves  fiillj 
competent  to  afford  him  satisfaction.  However,  they. would 
permit  the  matter  to  stand  over  to  the  next  day,  in  order  to  see 
if  any  thing  further  could  be  alleged  to  do  away  the  suspicion 
of  fraud  in  the  execution  at  the  suit  of  Demp$ey.  On  the  next 
day,  Februaty  lOth,  no  attempt  was  made  to  prove  the  validity 
of  the  judgment  and  execution  obtained  by  Dempsey^  hut  Bondf 
Serjt.,  proposed  that  the  Plaintiff  should  bring  an  action  fi>r  a 
false  return,  the  sheriff  pay  all  the  costs  of  the  applications, 
[  546  ]  and  in  the  mean  time  the  attachment  stand  as  a  security.  But 
the  Court  refused  to  consent  to  this,  and  ordered  that  the 
sheriff^  should  immediately^  wthcut  Jwrther  delay,  pay  tie  whole 
debt  and  costs  due  to  the  Plaintiff' Bondj  together  with  the  costs  of 
all  the  applications  {c\  there  was  no  hardship,  it  was  said,  on 
the  sheriff  themselves  in  this,  as  they  were  indenmified.  With 
respect  to  the  question  of  imprisonment,  the  Court  said  in  gene- 
ral, there  could  be  no  doubt  of  their  power  to  commit  for  a 
contempt. 

Upon  hearing  this,  the  sheriff  thought  proper  to  comply  with 
the  terms  prescribed,  and  accordingly  soon  after  paid  the  whole 
debt  and  costs,  and  the  costs  of  all  the  applications. 

(a)  See  also  Salk.  54.   Eyre$  v.  **  tifiP*8  costs  in  the  cause  and  in  this 

SmiUi.  **  prosecution^  to  be  taxed  by  the 

Sb)  5d  Edit.  1790.  Svo.  **  prothonotary,  or  in  defiudt  thereof 

c)  The  rule  for  this  purpose  was  **  a  fresh  attachment  to  issue  against 

drawn  up  on  the  same  day  in  the  foL-  **  the  late  sherifl^  and  th&r  reco^ 

lowing  words,  **  Let  the  sheriff  pay  ^  nizance  of  bail  to  be  estreated." 
^  this  day  the  debt  and  all  the  Plain-  By  the  Court 
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Balls,  qm  tam^  against  Atwood,  Clerk.  Frid^, 

A   DECLARATION  having  been  delivered  in  this  action  of  ^J  JV*^**" 

debt  on  the  statute  21  Hen.  8.  c.  lS,{b)  for  non-residence,  non-ren-^' 
Adairj  Serjt.,  obtained  a  rule  to  shew  cause  why  all  the  pro-  ^^g  °  *^ 
ceedings  should  not  be  set  aside,    on  the  ground  that  upon  I8.a]ic[^ 
searching  in  the  office  no  affidavit  appeared  to  be  filed  that  the  ^^  ofienc« 
offence  was  committed  in  the  county  where,  and  within  a  year  ^^?*". 
before  the  action  was  brought ;  which  he  contended  was  made  county 
necessary  in  actions  of  this  kind  by  stat.  21  Jac.  1.  c.  4.  5.  S.        ^S^b^re,* 
Le  Blanct  Scijt.,  shewed  cause,  arguing  that  the  stai.  21  the  action  it 
Jac.  1 .  c.  4.  could  not  possibly  be  applied  to  this  case,  because  ^^tneoe&- 

by  21  Hen.  8.  c.  13.  s.  26.  the  penalty  for  non-residence  was  to  *^»^V*1 

•^  .  •to'.  81  Joe. 

be  recovered  in  the  Kin^s,  f.  e.  the  superior  courts.     The  aii«  i.e. 4. 1.8. 

thority  of  Leigh,  jui  tam^  v.  Kenty  3  Tenn  Rep.  B.  B.  362,  wa9  ^JiS^ 

directly  in  point,  and  decisive  of  the  question ;  there  the  court  ^  such  ae- 

of  King's  Bench  over^ruled  a  former  case  of  Whiter  qui  tarn,  v.        ^ 

Boot  (c),  and  held  that  no  such  affidavit  was  necessary :  this  in- 

deed  was  after  verdict,  but  the  court  of  B.  R.  laid  it  down  as  a 

'   general  proposition,  that  the  stat.  21  Jac.  1.  c.  4.  was  not  ap- 

I'  plicable  to  those  statutes  on  which  penal  actions  were  to  be    [  547  ] 

^"^    brought  in  the  superior  courts. 

The  Court  were  clearly  of  this  opinion,  and 

Discharged  the  rule. 

(a)  [See   Shipman  y.  tttnbesi,   4         (b)  S.  S6. 
E    T.  R.  109.  1  Saund.  313  b.  (n>    5th         (c)  S  Term  Rep.  B.  R.  S74. 
.     Edit.   Tldd**  Prac.  566.  8th  Edit. 
-     Wille8,635(ii>] 


Rudder  against  Price,  One,  &c.  ?^^' 

*^  '  '  Feb,  IStb. 

npHIS  was  an  action  of  debt  on  a  promissory  note  payable  An  action  of 

by  instalments,   brought  in  a  former  term  by  the  payee  ueonapfo- 

against  an  attorney  the  maker,  by  bill  of  privilege.    The  first  ^Ij???^** 

cK>unt,  on  which  the  question  before  the  Court  arose,   after  iottaimeou, 

.     stating  the  debt  to  be  452/.  105.  which  the  Defendant  owed  to  ^^f  i^. 

and  unjustly  detained  from  the  Plaintiff,  went  on  ^<  For  that  ment  be 

^          ,  .  P«t(a). 
(a)  [Debt  lies  against  the  payee  of  drawer,  the  bill  being  drawn  pay* 
a  promissory  note,  expressed  to  be  for  able  to  his  own  order  for  value  re- 
value received.    Bishop  v.  Young,  S  ceived  in  goods.    Priddy  v.  Henbrey^ 
Bos.  &  Pul.  78.    So  against  the  ac-  1  B.  &  C.  674.] 
ceptor  of  a  bill  of  exchange  by  the 

"  whereas 
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1791.      "  whereas  the  said  Stephen  on  the  30th  day  of  March  miht 
~  "  year  of  our  Lord  1790,  to  wit,  at  Westminster  in  the  county 

•  against  <^  aforesaid,  made  his  certain  note  in  writing,  commonly  called 
"^^  **  a  promissory  note,  his  own  proper  hand  and  name  being 
**  thereto  subscribed,  bearing  date  the  day  and  year  aforesaid, 
*<  and  then  and  there  delivered  the  said  note  to  the  said  B^duai^ 
*^  by  which  said  note  the  said  Stephen  promised  to  pay  to  the 
*<  said  Richard  by  the  name  of  Mr.  Richard  Rudder  or  order, 
*<  fifty-two  pounds  ten  shillings  for  value  received  by  him  the 
^  said  Stephen^  the  same  to  be  paid  in  manner  following,  (that 
'^  is  to  say,)  twenty  pounds  on  the  first  day  of  Jtdy  then  next, 
*^  twenty  pounds  on  the  first  day  of  October  then  n^ct,  and 
«  twelve  pounds  ten  shillings  on  the  first  of  January  nesU  by  rca- 
^  son  whereof,  and  by  force  of  the  statute  in  such  case  made 
^^  and  provided,  the  said  Stephen  became  liable  to  pay  to  the 
**  said  Richard  the  said  sum  of  money  in  the  said  note  specified, 
^*  according  to  the  tenor  and  effect  of  the  said  note,  whereby 
**  an  action  hath  accrued  to  the  said  Richard  to  demand  and 
*<  have  of  and  from  the  said  Stephen  the  said  sum  of  money  in 
**  the  said  note  mentioned,  parcel  of  the  said  sum  of  four  han- 
'^  dred  and  fifty-two  pounds  ten  shillings  above  demanded,  Sec" 
There  were  also  the  common  money  counts  for  the  residue  of 
the  sum  of  452/.  YOs.  above  demanded. 

Special  demurrer  to  the  first  count,  the  causes  of  which  were, 
"  That  in  and  by  the  said  first  count  of  the  said  declaration  it 
<^  appears  that  the  said  sum  of  521.  105.  in  the  said  notes  men- 
"  tioned  is  not  yet  due  or  payable,  nor  can  the  same  be  sued 
"  for  by  the  said  Richard  Rudder  till  after  the  first  day  of 
[  548  ]  «  January  in  the  year  of  our  Lord  1791,  and  also  for  that  no 
"  cause  of  action  whatsoever  is  in  the  said  first  count  of  the 
"  said  declaration  stated  or  alleged  against  the  said  Stephen^  S^. 
To  the  other  counts  the  Defendant  pleaded  nil  debetj  on  which 
issue  was  joined. 

In  Michaelmas  Term,  in  support  of  the  demurrer,  Lawrence^ 
Serjt.,  contended  that  the  law  was  clearly  settled,  that  an  action 
of  debt  could  not  be  maintained  on  a  contract  to  pay  money  by 
instalments  on  different  days,  before  the  last  day  was  expired, 
whether  the  contract  were  simple  or  by  specialty.  For  which 
he  cited  tlie  following  authorities.  Fitz.  N.  B.  304  (a).  Co. 
Litt.  47  i.  4-  29'2  b.    4  Cd.  9*  b.    Slade's  case.    Cro.  Eliz.  807. 

(rt)  4to  Edition. 

O-o. 
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Cro.  Car.  241.  Own  42.  And  though  in  1  WiU.  80.  Coatez  ▼•  1791. 
HemiUy  an  action  of  debt  on  a  bond  conditioned  for  the  pay-  pj^^^ 
ment  of  money  by  instalments  was  holdcn  to  lie  before  the  last  against 
day,  yet  the  Court  in  that  case  said,  *<  there  was  a  difference  ^^' 
between  debt  on  such  a  deed  and  an  action  on  a  contract  for 
paying  several  sums  at  several  times.^' 

Marshall,  Seijt.,  contrd.  The  objection  made  to  this  declara- 
tion may  be  divided  into  three  parts:  1st.  That  no  action  will 
lie  on  the  note  before  the  last  day  be  past.  2d.  That  if  any 
Bction  will  lie  before  that  day,  it  must  be  assumpsit  and  not  debt. 
Sd..  Supposing  debt  will  lie,  the  Plaintiff  ought  to  have  de- 
clared only  for  the  instalments  actually  due.  With  respect  to 
the  first  objection,  it  is  said  in  Co.  Lilt.  292  6.  **  If  a  man  be 
**  bound  in  a  bond  or  contract  to  another,  to  pay  100/.  at  five 
^<  several  days,  he  shall  not  have  an  action  before  the  last  day 
^*  be  past."  This  is  only  applicable  to  deeds  under  seal,  and 
those  single  bonds,  for  where  there  is  a  penalty,  the  condition 
in  broken  by  failure  of  payment  on  either  of  the  days,  and  debt 
will  lie  before  the  last  day  be  past:  Butter  N.  P.  168.  <<  But" 
{says  Lord  Coke)  <*  if  a  man  be  bound  in  a  recognizance  to  pay 
*^  100/.  at  five  several  days,  presently  after  the  first  day  of  pay- 
"^^  ment  he  shall  have  execution  for  that  sum,  and  shall  not 
*'  tarry  till  the  last  day  be  past,  for  it  is  in  the  nature  of  several 
^*  judgments."  **  So  it  is  of  a  covenant  or  promise ;  after  the 
**  first  default,  an  action  of  covenant,  or  an  action  on  the  GAse^ 
**  doth  lie,  for  they  are  several  in  their  nature."  In  Coates  v. 
Hewitt^  the  obligee  sued  on  a  bond  payable  by  instalments 
before  the  last  day  was  past,  and  recovered :  and  this  was  long 
since  the  stat.  4  &  5  Armeia),  which  relieves  the  Defendant 
from  the  penalty  on  bringing  the  principal,  interest,  and  costs  [  549  3 
into  court,  yet  the  Defendant  was  obliged  to  pay  the  whole  debt. 
In  Beckwith  v.  Nott,  Cro.  Jac.  504,  Assumpsit  on  a  promise  to 
pay  a  debt  by  instalments  was  holden  well  to  lie  before  the  last 
day,  and  for  the  whole  debt.  In  Ashford  v.  Handf  Andr.  370, 
Assumpsit  was  brought  by  the  indorsee  for  a  note  of  hand  pay- 
able by  instalments,  and  the  Plaintifi*  counted  only  for  such 
sums  as  were  due :  it  was  objected,  1st.  That  the  action  could 
not  be  maintained  till  all  the  days  were  past,  the  contract  being 
for  an  entire  sum^  though  to  be  paid  at  different  times;  2dly. 
That  the  Plaintiff  ought  to  have  declared  for  the  whole  sum. 

(a)  C  16.  #,  15. 

But 
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1791.     But  the  Court  held  that  the  Plaintiff  might  bring  an  action  to 
r  recover  damages  for  every  defaultf  and  that  he  was  not  otUgei 

against     to  declare  for  the  whole  sum. 

With  respect  to  the  second  objection,  that  if  any  acdon  will 
lie,  it  must  be  assumpsit  and  not  debt;  it  is  indeed  laid  down 
in  Cro.  Eliz.  807.  Taylor  v.  Foster^  Cro.  Car.  431.  MiUesi. 
Millesj  that  though  assumpsit  will  lie  before  the  last  day,  yet 
debt  will  not,  because  the  contract  is  entire,  yet  this  reason 
(which  is  also  stated,  Oa>en  42.  HunfB  case)  is  founded  on  the 
supposition  that  in  debt  the  Plaintiff  must  recover  the  precise 
sum  demanded,  and  no  more  or  less.  But  as  it  is  now  clearly 
settled  that  in  debt  the  Plaintiff  may  recover  the  sum  justly  doe^ 
though  it  be  less  than  the  sum  demanded,  the  reason  of  the 
distinction  between  debt  and  assumpsit  has  ceased.  As  to  the 
third  objection,  that,  supposing  debt  will  lie,  the  Plaintiff  ought 
only  to  have  declared  for  the  instalments  really  due;  the  de- 
claration sets  forth  the  note,  and  states  that  the  Defendant  b^ 
came  liable  to  pay  him  the  sum  specified  according  to  the  tenor 
and  effect  of  the  said  note,  and  concludes  that  the  Defendant 
has  not  paid  the  sum  demanded  or  any  part  thereof.  It  appears 
therefore  that  the  Plaintiff  declares  for  no  more  than  he  is  by 
law  intitled  to  recover  according  to  the  tenor  and  effect  qf  the 
note.  If  he  be  intitled  to  the  whole,  it  is  demanded ;  if  only  to 
the  instalments  due,  no  more  can  be  recovered.  But  sup* 
posing  the  declaration  not  to  be  correctly  right,  and  that  it 
ought  to  have  shewn  that  two  instalments  were  due,  and  de- 
manded them ;  yet  as  this  is  a  mere  defect  of  form,  it  cannot 
be  taken  advantage  of  but  upon  special  demurrer.  The  De- 
fendant ought  to  have  shewn  that  the  Plaintiff  had  demanded 
the  whole  debt,  whereas  he  had  only  a  right  to  demand  the 
amount  of  the  two  instalments  due  at  the  commencement  of 
[  550  ]  the  action.  Now  though  the  first  cause  of  demurrer  is  special, 
yet  it  states  no  more  than  this  *^  that  the  sum  of  52L  lOs.  is 
not  yet  due  or  payable,  nor  can  be  sued  for  till  after  the  1st  of 
January  1791*"  As  to  the  second  cause  of  demurrer,  it  amounts 
to  a  general  demurrer. 

Cur,  advis.  vult. 
On  this  day  the  opinion  of  the  Court  was  thus  delivered  by 
Lord  Loughborough.     I  take  it,  that  at  the  time  when 
Slade*8  case  was  decided,  an  action  of  debt  coqld  not  be  brought 
on  a  debt  due  by  instalments,    till  all  the  days  of  payment 

were 
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were  past.  But  this  was  certainly  not  on  the  ground  that  the  179t. 
PfaintiiF  could  not  recover  less  than  the  amount  of  the  sum  de-  rJJ^^ 
manded :  for  though  long:  before  that  time  the  demand  in  an  anahui 
action  of  debt  must  have  been  for  a  thing  certain  in  its  na- 
ture (a),  yet  it  was  by  no  means  necessary  that  the  amount 
should  be  set  out  so  precisely  that  less  could  not  be  recovered. 
In  ancient  ti^es  it  was  the  common  action  for  goods  sold  and 
delivered,  and  for  work  and  labour  done,  in  which  cases,  though 
the  sum  to  be  recovered  is  to  be  ascertained  by  a  jury,  and  is 
given  in  the  form  of  damages,  still  the  demand  is  for  a  thing 
of  a  certain  nature.  The  opinion  indeed,  which  was  errone- 
ously entertained,  that  in  an  action  of  debt  on  a  simple  con- 
tract the  whole  sum  must  be  proved,  has  been  some  time  since 
corrected.  The  idea  that  an  action  of  debt  could  not  be  brought 
till  all  the  days  of  payment  were  past,  was  founded  on  a  good 
ground  of  law,  that  for  one  contract  there  should  be  but  one 
action ;  and  as  a  contract  to  pay  a  certain  sum  on  several  days 
of  payment  was  considered  as  one  contract, -it  followed  that  no 
action  could  be  brought  till  all  the  days  of  payment  were 
elapsed.  The  constmction  perhaps  has  been  too  literal,  for 
between  a  contract  to  pay  five  sums  of  20/.  on  five  different 
days,  and  a  contract  to  pay  1002.  by  five  sums  of  20/.  on  dif- 
ferent days,  the  distinction  is  merely 'verbal,  and  consists  in 
farm :  the  substantial  meaning  is  the  same  in  each.  This  con- 
struction however  has  long  prevailed.  The  objection  indeed,  Is 
only  to  the  construction,  not  to  the  rule  of  law  which  is  evi- 
dently a  just  one  if  the  contract  be  really  entire,  as  to  do  a 
series  of  acts  under  a  certain  penalty.  The  history  of  the  ac- 
tion of  assumpsit  given  by  Lord  Coke  in  the  second  resolution 
in  |S/a/f^s  case  is  incorrect :  the  cases  which  he  there  cites  shew 
that  the  manner  in  which  that  action  was  brought  prior  to  [  55 1  ] 
Slade^s  Case,  was  by  stating,  not  a  general  indebitatus  assumpsit^ 
for  it  was  not  brought  merely  on  a  promise,  but  special  damage 
for  a  non'feasancej  by  which  a  special  action  on  the  case  arose 
to  the  Plaintifi^(5).  Thus  in  the  case  of  Norwood  v.  Reedy  Plcrmd. 

180. 

{a\  Id  Walker  v.  Witter,  Dougl.  6.  b,  the  action  was  brought  for  the  spe- 

Lora  Mawfield  says  ^  Debt  may  be  cial  damage  on  account  of  the  noof 

^  brought  for  a  sum  capaiUe  <^  Seing  performance  of  the  contract  to  deii- 

*  atcertmned^  though  not  ascertain^  ver  com  to  the  Plainti£^  by  which  he 

*  at  the  time  of  the  action  brought.*'  was  obliged  to  buy  other  corn  at  a 
(5)  Accordingly  in  the  case  20  Hen*  hmher  price.    So  2Vtfaw'#  Case,  S7 

7. 9.  at  cited  by  FU9^ames,  Dyer  82.     I&n,  S.  84  &  85.  was  on  a  collateral 
VOL.  r;  QQ  tindertalung 
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1 80.  particularly  referred  to  in  Sade's  Case,  which  was  on  a 
contract  to  deliver  corn  at  several  times,  and  at  a  stated  price^ 
the  Plaintiff  declared  that  by  the  non-performance  of  that  en- 
gagement at  a  particular  time  he  had  sustained  this  speoal 
damage,  namely,  that  relying  on  the  engagement  of  the  D^ 
fendant  to  deliver  him  the  corn  he  had  contracted  with  A»  sod 
B.  to  deliver  to  them  particular  quantities  out  of  the  quantitj  of 
corn  which  he  was  to  receive^  and  was  great^  injured  in  lus 
credit  by  not  being  able  to  make  good  tha;  contract  with  iha^ 
Slad^s  case  appears  to  me  to  be  the  first  where  general  damago 
for  the  non-performance  of  a  contract  were  laid  as  the  came  of 
action.     But  not  long  after,  the  action  of  assumpsU  w«b  biooght 
following  the  course  in  which  the  Court  had  supported  die  ac- 
tion in  Slade's  case,  and  declaring  generally  without  stating  any 
special  damage.     The  Plaintiff  was  permitted  to  recover  in  oi- 
sumpsitf  yet  he  was  obliged  to  demand  the  whole  daaaages  kit 
the  whole  contract :  and  it  seems  to  have  been  clearly  uoder- 
sjtood  by  Lord  Coke  when  be  was  reporting  Slad^s .  caae^  that 
this  was  the  law  with  respect  to  the  action  of  flfgtaw|Mafy  far  he 
states  in  the  fourth  resolution  in  that  case  that  a  leoovery  in 
assumpsU  would  be  a  bar  to  an  action,  of  ddbt  on  tlw.  same  con- 
tract; the  necessary  result  of  which  is,  that  in  an  acUon  of  os- 
sumpsit  brought  after  the  first  de&ult  the  Pliuntiff  was  oUiged 
to  go  for  damages  for  non-performance  of  the  whole  oontract 
Accordingly  in  Beckwith  v.  Nott^  Cro,  Jac.  504.  the  action  was 
brought  on  a  promise  to  pay  four  pounds  by  five  shillings  a 
month,  and   after  a  default  of  four  months,  the  whole  foor 
pounds  were  given  to  the  Plaintiff  in  damages.    In  reading  the 
report  of  that  case,  the  singularity  of  permitting  the  Plaintiff 
to  recover  the  whole  sum,  when  only  four  months  were  in  ar- 


undcrtaking  to  pay  the  debt  of  an- 
other, if  the  Plaintiff  in  the  original 
action  would  discharge  him  from  ex- 
ecution; it  was  there  holden  that  debt 
would  not  lie,  for  the  Defendant  had 
not  quxd  pro  quo,  but  case  or  cove- 
nant, if  there  had  been  a  specialty. 
In  20  Hen.  7,  8.  the  action  was  case 
on  a  conversion  by  the  vendee  against 
the  vendor  who  had  not  delivered  a 
quantity  of  malt,  and  three  justices 
held  against  the  opinion  of  Fromcke, 
that  case  would  not  lie,  but  that  it 
should  have  been  debt.  The  case  21 
Hen,  6.  55.  was  trespass  on  the  case 


for  not  delivering  two  pipes  of  wine 
sold  by  the  Defendant  to  the  Pt^ 
tiff;  there  a  discourse  was  holden  in 
what  cases  trespass  on  the  case  woakl 
lie,  but  no  decision  took  place,  tbe 
parties  having  compromised  tbeirnit. 
Thus  too,  12  Ed.  4.  13.  was  an  action 
on  the  case  against  a  bailee  for  using 
and  spoiling  goods ;  and  in  the  saine 
page  there  is  a  similar  action  fox  so 
negligently  keeping  a  horse,  kc{»t  for 
a  certain  reMrard,  that  it  died*  So 
likewise  13  Hen.  7.  26.  was  an  actba 
on  the  case  for  stopping  a  vBte^ 
course. 

xear, 
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rear,  is  very  striking;  but  the  Court  held  that  the  jury  had  a     1791. 
right  to  give,  if  they  thought  fit,  the  whole  damages  for  the     J^ij^ 
Aon- performance  of  the  contract:  and  the  reporter  adds,  as  a      afrahut 
note  of  his  own,  *<  that  where  a  man  brings  such  an  action  for 
^  breach  of  an  assumpsit  upon  the  Jlrst  day^  it  is  best  to  count 
^  of  damages  for  the  entire  debtj  for  he  cannot  have  a  new  ac^ 
^  tionJ*     So  in  a  case  in  9  Car.  1.  Peck  v.  Ambler^  in  the  margin 
of  Dyer^  113,  Berkley  held,  that  if  an  action  of  assumpsit  be 
brought  on  the  first  default,  the  Plaintiff  should  recover  da- 
mages for  the  whole  time,  and  should  never  have  another  ac- 
rion  for  another  default ;   for  the  contract  "was  determined,  et 
transit  in  remjudicatam  by  the  first  action.  This  seems  to  have 
been  understood  to  be  the  law  till  the  case  of  Cooke  v.  Whor^ 
uboody  9  Sound.  387.  where  the  Court  determined,  that  in  as- 
sumpsit  to  perform  an  award,  whereby  the   Defendant  was 
awarded  to  pay  the  Plaintiff  several  sums  of  money  at  several 
tinies,  the  action  might  be  brought  for  such  sum  only  as  was 
doe  at  the  time  when  the  action  was  brought,  and  that  the 
Plaintiff  should  recover  damages  accordingly,  and  have  a  new 
action  as  the  other  sums  became  due,  toties  quoties.  Antecedent 
Co  that  time,  the  distinction  between  an  action  of  assumpsit  and 
an  action  of  debt,  with  regard  to  money  payable  by  instalments, 
r^ted  on  this,  that  the  action  of  debt  would  not  lie  at  all,  till 
after  the  expiration  of  all  the  times  of  payment,  but  the  action 
of  assumpsit  might  be  brought  on  the  first  default ;  but  then 
that  one  action  exhausted  the  whole  contract,  and  the  Plaintiff 
was  to  recover  damages  for  the  whole,  as  he  could  not  have  a 
fresh  action.     It  seems  from  the  fifth  resolution  in  Slade^s  case, 
that  the  action  of  assumpsit  was  considered  as  being  more  ad- 
vantageous than  the  action  of  debt,  because  it  might  be  brought    [  553  ] 
after  the  first  default,  and  there  is  something  in  Lord  Cokeys 
reasoning  in  that  part  of  the  case  which  would  lead  one  to  sup- 
pose, what  he  certainly  could  not  mean,  that  he  thought  the 
action  might  be  repeated.     The  two  authorities  which  he  there 
dtes,  viz.  Dyer  J 113.  Peck  v.  Redman^  and  Bro.  Abr.  tit.  Action 
an  the  Case^pl.  108.  by  no  means  confirm  the  position  that  as-' 
sumpsit  would  lie  after  the  first  default  of  payment,  for  that  de- 
fkillt :  the  note  in  Broke  is,  *<  that  in  Trinity  Term  in  the  fifth 
^  of  Queen  Mary  it  was  agreed  in  the  Common  Pleas,  that  if 
^  a  man  undertake  to  pay  20/.  annually  for  the  marriage  of 
<*  his  daughter  for  four  years,  and  fail  in  the  payment  of  two 

2  2  2  "  years. 
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1791*     *'  years,  the  Plaintiff  might  have  an  action  of  assumpsit  for  the 
JJ^^^^     **  non-payment  of  the  annuity  for  two  years,  although  the  other 
agnifist      «  two  years  were  not  come."     But  this  note  is  evidently  an  in* 
terpolation,  for  it  appears  from  Dt/er^  163.  b,  that  Broke  died 
upon  the  circuit  in  the  vacation  between  Easter  and  Trinitj/ 
Terms,  in  the  4th  and  5th  of  Philip  &  Marys  and  besides  this» 
the  determination  was  directly  the  contrary ;  for  the  case  to 
which  the  note  refers,  was  Joscelin  v.  Shelton^  reported  S  Lecm, 
pL  11.  Moore^  13.  Bendloe  in  Keilway^  209*  and  was  this,  ^'os- 
sumpsit  was  brought  on  an  agreement  by  the  Defendant  to  pay 
to  the  Plaintiff  400  marks  in  seven  years  by  annual  portioo% 
in  consideration  of  the  marriage  of  the  Plaintiff's  son  with  the 
Defendant's  daughter,  and  after  verdict  the  judgment  was  ar- 
rested because  the  whole  seven  years  were  not  expired,  one  of 
them  being  to  come  when  the  action  was  brought."     The  other 
case^  cited  by  Lord  Coke,  of  Peck  v*  Redman^  Dyer^  113.  was  of 
an  agreement  by  the  Defendant  to  deliver  to  the  Plaintiff  twenty 
quarters  of  barley  every  year  during  their  lives,  for  which  the 
Plaintiff  was  to  pay  four  shillings  for  each  quarter^  and  the 
breach  of  the  agreement  was  that  the  Defendant  had  fiuled  in 
the  delivering  of  eleven  quarters  for  three  years,  by  which  the 
Plaintiff  (the  special  damage  being  similar  to  that  stated  in  the 
case  which  I  mentioned  from  Plawden)  was  injured  in  his  credit, 
and  the  profit  he  would  otherwise  have  made,  to  the  value  of 
30/.;  but  it  would  have  been  a  very  singular  thing  if  the  rule 
of  construction,  which  was  laid  down  in  actions  of  debt,  had 
been  applied  to  such  a  contract  as  this,  the  proof  of  which,  is 
all  the  terms  of  it,  was  not  complete  as  long  as  both  the  parties 
were  alive.     The  jury  gave  damages  for  three  years,  and  the 
question  was  whether  these  damages  were  for  the  whole  coo- 
[  554f  ]    tract  or  not:  Dyer  states  that  three  judges  were  of  opinion  that 
this  recovery  was  a  discharge  of  the  whole  contract,  but  that 
the  other  three  held  (which  seems  much  more  reasonable)  tliat 
it  was  not :  however,  as  the  Court  was  divided,  no  determin- 
ation was  given,  and  the  case  ends  with  ideo  qmere.     In  the 
older  cases  it  is  admitted  that  an  action  of  debt  could  not  be 
brought  for  the  payment  of  money  due  by  instalments  till  all 
the  days  were  past:    the  meaning  of  this  was  that  no  actum 
would  lie.  The  inconvenience  of  this  rule  puts  the  judgesr  upon 
a  method  of  getting  rid  of  the  supposed  difficulty,  by  having 
recourse  to  the  action  of  assumpsit^  which,  where  the  cusumpsit 

proceeds 
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proceeds  in  demand  of  money,  is  in  truth  and  substance^  and      1791. 

so  taken  to  be  in  some  of  the  cases,  a  more  special  action  of     

debt ;  for  where  the  demand  is  for  the  payment  of  a  snm  of     (mainst 
money,  it  is  a  technical  fiction  to  call  the  sum  recovered  da^      Pkicx. 
mages:  it  is  the  specific  debt,  and  the  jury  give  the  specific  thing 
demanded.     In  Owen  42.  (a)  the  inconvenience  of  the  rule 
which  the  Chief  Justice,  Anderson^  was  about  to  proceed  upon, 
though  the  determination  was  contrary  to  his  opinion,  is  so 
very  obvious,  that  I  mention  it  as  a  striking  instance  of  the 
mischief  which  would  have  arisen,  if  a  method  had  not  been 
found  out  to  remedy  it.     It  was  an  action  on  the  case  on  an 
agreement  in  consideration  that  the  Plaintiff  would  permit  the 
Defendant  to  occupy  certain  lands  for  five  years,  to  pay  202.  a 
year:  by  equal  half-yearly  pay  men  tsof  1 0/. :  after  a  year  and  a  half 
were  expired  the  action  was  brought  for  the  rent  then  in  arrear, 
and  Anderson  was  of  opinion  that  the  Plaintiff  could  recover  no 
rent  till  the  five  years  were  elapsed,  but  the  other  judges  were 
of  a  different  opinion.     In  the  cases  in  Cro.  Eliz.  807-  Cro.  Jaa 
504.  and  Cro.  Car.  241.  assumpsit  was  brought  for  money  due 
by  instalments,  and  so  attentive  were  the  Court  to  the  rule  at 
that  time,  that  the  Plaintiff  in  the  two  latter  cases  recovered  in 
damages  the  whole  sum,  including  a  payment  not  due,  and  the 
Court  supported  the  recovery,  and  gave  judgment  for  him,  say- 
ing in  one  of  the  cases  (&),  (where  the  sum  to  be  paid  was  20/., 
viz.  \Ql.  in  one  year,  and  10/.  in  another,  and  the  whole  20/* 
given  as  damages  for  the  non-payment  of  the  first  10/.)  that 
they  would  intend  that  the  damages  of  20/.  were  given  only  for 
the  first  10/.   There  is  so  little  reason  in  this  that  there  is  some 
difiiculty  to  follow  it;  but  the  foundation  of  the  opinion  fails, 
when  it  is  admitted  that  the  sum  really  due  may  be  recovered, 
notwithstanding  more  is  demanded  than  can  be  made  good  in 
evidence.     I  cannot  indeed  devise  a  substantial  reason  why  a    [  555  ] 
promise  to  pay  money  not  performed,  docs  not  become  a  debt, 
and  why  it  should  not  be  recoverable,  eo  nomine^  as  a  debt.  But 
the  authorities  are  too  strong  to  be  resisted.     Though  the  law 
has  been  altered  with  respect  to  actions  of  assumpsit  {c)j  no  al- 
teration has  taken  place  as  to  actions  of  debt.     The  note  in 
question  is  for  the  payment  of  a  sum  certain  at  different  times, 
must  be  considered  as  a  debt  for  the  amount  of  that  sum,  and 

(«)  ffuni*s  Case  (c)  [See  Gray  v.  Piiular,  S  Bos.& 

(6)  MiUts  v.  Miliei,  Cro.  Car.  841 .      Pul.  429.] 

being 
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1791.  being  so  considered,  no  action  of  debt  can  be  maintaioed  upoQ 
it  till  all  the  days  of  payment  be  past. 

RlTDDEE  "^  ■•'  ^  i-t-r^^J 

agahist  Judgment  for  the  Defencuuit 

^'''^'''  Afterwards  the  Plaintiff  badi  leave  to  aoMod. 


jiSTtuh.  Taylor  against  Cole  and  Another  in  Error. 

(In  the  Exchequer  Chamber.     See  S  Term  Sep.  B.  JB,  292.) 
In  irespats    t jf  ^j^jg  action  of  trespass,  the  first  count  of  the  declaration 

for  breaking     ■  * 

and  entering        Stated  that  the  Defendants,  with  force  of  arms,  broke  and  m- 
tir.^^    ^^^d  a  certain  house  of  the  Plaintiff  called  the  King^g  Thcatie 
andexpdimg  Qf  Opera  House,  and  expeUedy  put  out  and  amooed  him  fimn  tbe 
ajuttifica-     occupation,  possession  and  enjoyment  of  the  same^  and  kept 
tionastothe  ^^^  continued  bim  so  expelled,  &c.  by  means  of  which  the 
entering  wiu  Plaintiff  was  prevented  from  performing  operas,  &c.  andwai 
whSc  ^      deprived  of  the  service  of  the  several  t>erform^rs,  &c  with  odicr 
ciaration;      ciTCumstances  of  special  damage.    The  second  count  wa%  that 
pulsion  is  to  the  Defendants,  with  force  and  arms,  expelled^  pud  tmt  and 
ed  u  n^'  amoved  the  Plaintiff  from  the  possessibn  and  occnpatioD  of  a 
matterofag-  certain  other  house  of  the  said  Plaintiff,  called  die  Kio^s 
ud^oTas     Theatre  or  Opera  House,  &c  stating  special  damage,  but  not 
making  the    gQ  particularly  as  in  the  first  count.     The  Defendant  pleaded. 

Defendant       ,rr»i  t-  -i  ^«a..a.i»i 

a  trespasser  Ist.  ihe  general  issue,  not  guilty.  2d.  A  justification  of  Mf 
?css"^e'  ^"  ^^^^i^  ^^^  entering  in  the  first  count,  as  sheriff  of  MiddUm^ 
Plaintiff  in-  under  aJi.  fa.  at  the  suit  of  one  Joseph  Hayling.  Sd.  A  jasti- 
asasSan-  fication  of  the  expulsion  in  the  second  count  under  B^fa.2X 
tive  trespass  the  suit  of  i2.  jB.  Sheridan^  Esq.;  that  the  Plaintiff  at  the  time 

by  a  rqHiceu  .  «     ,  . 

tionornew  of  the  execution  of  the  writ,  was  possessed  of  a  certain  io- 
tM^nrMtu    i^rest  in  the  residue  of  a  certain  term  of  years  then  to  cooc 

(a)  [Accord.  Monprivatt  v.  SmUh^  that  the  jury  might  give  damages  for 
2Campb.N. P.C.I 76.  AndBeeFTor-  the  trespass  as  aggrmvated  by  thoie 
rail  V.  Clare y  ibid.  629.    Lambert  v.  accompanying  drcumstances.  Brmot- 
Hodgton,  1  Bingh.  3 1 7.  i  Saund.  300.  girdU  v.  Orford,  2  M.  &  S.  77.  Ai  to 
d.  (n.)  5th  edit    Where  the  declara-  what  is  to  be  esteemed  matter  of  ag* 
tion  was  for  breaking  and  entering  gravation,  see  also  Ben^eU  v.  MeoUf 
the  Plaintiff's  house,    and  without  2  T.  R.  166.  Where  the  Pldntiffde- 
probable  cause,  and  under  a  false  and  dares  for  a  trespass  in  catering  tii 
unfounded  charge,  that  the  Plaintiff  dwelling  house,  and  also  for  ao  as- 
had  stolen  property  in  her  house,  sault  and  battery  in  the  same  count, 
searching  and  ransacking  the  same,  a  justification  under  process  whidk 
and  making  disturbance,  &c.  it  was  covers  the  entry  only  is  no  afovmf 
held  that  the  trespass  was  the  sub-  to. the  assault  and  battery,  and  the 
stantivc  allegation,  and  that  the  rest  Plaintiff  need  not  new-assign.    Flat' 
was  laid  as  matter  of  aggravation,  and  lips-v.  Howgatc,  5  B^  &  A.  230.J 

and 


(«). 
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Tatlo* 

a»ainH 

Cole  in 

Error. 


and  unexpired  in  the  said  bouse^&c.  that  by  virtue  of  the  said      1791* 

writ  the  Defendant  seized  the  said  interest  of  the  PiaintifF  in 

the  term,  and  sold  and  assigned  it  to  T.  Harris^  who  afterwards 

entered  into  the  said  house,  the  door  of  the  said  house  being 

then  open,  and  peaceably  and  quietly  expelled  the  PiaintifF. 

Issue  was  joined  on  the  plea  of  not  guilty,  and  there  was  a  de-    [  S56  ] 

murrer  to  each  of  the  justifications. 

The  entry  of  the  verdict  on  the  issue  was  that  the  Defendant  (a) 
was  *^  guilty  of  the  premises  in  the  first  count  of  the  said  declar- 
<*  ation  laid  to  his  charge^  except  the  coming  with  force  and 
<*  arms  therein  mentioned,  in  manner  and  form  as  the  within 
^  named  Plaintiff  within  complains  against  him,  and  the  jurors 
^  aforesaid  assess  the  damages  of  the  said  Plaintiff  by  him  sus- 
<<  tained  on  occasion  thereof,  in  case  judgment  should  be  there- 
^*  in  given  for  the  said  Plaintiff,  besides  his  costs  and  charges  by 
*'  him  laid  out  about  his  suit  in  this  behalf,  to  SOOL  «nd  for  his 
*^  said  costs  and  charges  to  forty  shillings:  and  as  to  the  coming 
^  with  force  and  arms  in  the  first  count  of  the  said  declaration 
'*  mentioned,  and  as  to  the  premises  in  the  last  count  of  the  said 
^*  declaration  mentioned,  the  jurors  aforesaid,  upon  their  oaths 
**  aforesaid,  say  that  the  said  Defendant  is  not  guilty  thereof, 
^  in  manner  and  form  as  he  hath  in  pleading  alleged.^  The 
judgment  was,  ^  that  it  appears  to  the  said  Court,  that  the  said 
'<  plea  of  the  $aid  Defendant  by  him  secondly  above  pleaded,  as 
*^  to  the  brecking  and  entering  the  said  house  of  the  said  Plaintiff 
**  in  the  said  first  count  of  the  said  declaration  mentioned,  and 
**  the  matters  therein  contained,  are  strfficient  in  latv  for  the  said 
^  Defendant  to  bar  the  said  Plaintiff  from  having  and  maintain- 
*^  inghis  aforesaid  action  thereof  against  him  the  said  Defendant 
^*  in  manner  and  form  as  the  said  Defendant  hath  above  in 
**  pleading  alleged.  Therefore  it  is  considered  that  the  said  Plain" 
'*  tiff  take  nothing  by  his  said  biUy  but  that  he  and  his  pledges  of 
^  prosecutingy  to  wiV,  John  Doe  and  Richard  Roe,  be  in  mercy^ 
^  and  that  the  said  Defendant  go  thereof  without  day^  8fc.  And 
^*  it  is  further  considered  by  the  court  of  our  said  lord  the  king 
^  now  here,  that  the  said  Defendant  recover  against  the  said 
^<  Plaintiff  78/.  105.  for  his  costs  and  charges,  &c.''    « 

The  assignment  of  errors  was,  ^<  that  judgment  is  given  for 
^*  the  s»d  Defendant  against  the  said  Plaintiff  on  the  first  count 
^^  of  the  said  declaration  generally,  whereas  by  the  law  of  the 

{a)  There  was  a  saggestlbn  of  the  death  of  on€  of  the  Defendantt . 

**  land 
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1 79  i.      ^*  land  judgment  ought  to  have  been  given  for  the  8ftid  Plaintiff^ 
j^^,^^     "  to  recover  against  the  said  Defendant  the  damages,  costs  and 
agahta      «  charges  assessed  by  the  jury  on  that  count,  together  with  hb 
Error.      ^'  costs  and  chargcs  of  increase,  inasmuch  as  the  plea  of  the 
^  said  Defendants  by  them  severally  pleaded  in  bar  to  part  of 
**  that  county  and  the  matters  therein  contained  are  not  sufficient 
<*  in  law  to  bar  the  said  Plaintiff  from  having  and  maintaining 
[  557  ]    <<  his  said  action  against  the  said  Defendant.   Therefore  in  this 
**  there  is  manifest   error.     There  is  error  also  in  this,  thai 
<<  judgment  is  given  for  the  said  Defendant  against  the  said 
<^  Plaintiff  on  the  first  count  of  the  said  declaration  generally! 
<<  whereas  by  the  law  of  the  land  judgment  ought  to  have  been 
<<  given  for  the  said  Plaintifi^  to  recover  against  the  said  De- 
*^  fendant  the  damages  and  charges  assessed  by  the  jury  on  that 
^  account,  together  with  bis  costs  and  charges  of  increase^  inah 
'<  muck  as  the  subsequent  espellingy  putting  out  and  amomng  lii 
**  said  Plaintiff  Jrom  the  occupatioHy  possession  and  et^oj/mei^  cf 
*^  the  said  house^  in  the  Jirst  count  of  the  said  dedatfUion  wien^ 
*^  tionedf  and  keeping  and  continuing  the  said  Plaintiff  so  expelled^ 
**  ptU  out  and  amooed  from  tke  said  possession^  occupatiom  ami  ef§» 
^^Joyment  tkereqfy  wkereqf  tke  said  Defendant  is  fimni  guil^ 
**  and  wkick  is  not  attempted  to  be  Justified^  after  entering  titfa 
*^  tke  said  kouse  under  colour  of  tke  said  writ  qffarijiicias,  Ig 
**  tke  law  of  tke  land  make  tke  said  entry  tortious^  and  the  said 
*^  Defendant  a  trespasser  from  kis  said  entry  into  tke  said  kouse^ 
<<  beif^  one  continued  act  of  trespass.     In  this  therefore  there  ii 
<^  manifest  error.     There  is  also  error  in  this,  that  judgment  if 
<<  given  generally  tkat  tke  said  Plaintiff  take  nothing  by  kis  said 
"  billy  xpkereas  judgment  ougkt  at  least  to  have  been  given  tkat  he 
"  should  recover  his  damages  by  reason  of  the  expelling f  putting 
"  out  and  amoving  the  said  Plaintiff  from  the  occupation^  posses 
"  sion  and  enjoyment  of  the  said  house  in  the  first  count  of  tke 
^'  said  declaration  mentionedy  and  keeping  and  continuing  tke  saU 
"  Plaintiff  so  expelledy  put  out  and  amoved  from  tke  possession^ 
<^  occupation  and  enjoyment  tkereof  and  tke  consequential  damages 
"  thereony  the  said  Defendajit  having  beenfomhd  guilty  tkeretfy 
**  and  the  same  not  being  justifiedy  and  a  new  writ  of  venire  ought 
"  to  have  been  awarded  to  assess  such  damages:  therefore  in  this 
"  there  is  manifest  error,  &c." 

This  was  twice  argued  in  the  Exchequer  Chamber ;  on  the 
first  argument,  by  Wood  for  the  Plaintiff  in  error,  and  Gibbs 

for 
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for  the  Defendant;  on  the  second,  by  Lowes  for  the  Plaintiff^      179U 

and  Chambre  for  the  Defendant     The  following  was  the  sub-     Z 

stance  of  the  arguments  on  the  part  of  the  Plaintiff.  agfdnm 

As  the  expulsion  in  the  first  count  is  not  covered  by  the  first     in  s!^. 
justification,  but  denied  only  by  the  plea  of  not  gnilty,  and  as 
the  jury  have  found  the   Defendant  guilty  of  the  trespasses 
charged  in  that  count,  the  Plaintiff  must  be  intitled  either  to 
the  whole  damages  given  on  the  first  count,  or  at  least  to  a 
venire  de  novo  to  sever  and  assess  them.     Though  the  entry  of 
the  sheriff  was  lawful,  yet  he  had  no  right  to  expel  and  keep    [  558  3 
the  Plaintiff  out  of  possession  of  his  house :   having  done  this^ 
he  was  guilty  of  a  trespass,  and  that  trespass  commenced  from 
hia   entry,   it  being  clear  law  that  a  person  abusing  a  legal 
authority  becomes  a  trespasser  ab  initio.    8   Co.  146  a.  Six 
Carpenteri  case.      In  Beed  v.  Harrison^  2  Black.  1218.  it  wai 
holden  that  an  officer  who  continued  an  unreasonable  time  la 
poasession  had  so  abused  his  authority  as  to  become  a  trespasser 
ab  imiio.    It  is  plainly  to  be  collected  that  the  entry  and  exput 
sion  as  stated  in  the  first  count,  were  done  at  one  and  the  same 
time;  the  C!ourt  therefore  will  presume  that  they  were  one  con- 
tinued act,  though  the  words  ^<  then  and  there ''  be  omitted. 
Cro.  Joe.  41.     But  if  the  expulsion  should  be  considered  as  a 
distinct  and  substantive  trespass,  then  the  Plaintiff  ought  to 
have  a  venire  de  novo  to  sever  and  assess  the  damages.     It  has 
been  said  that  as  part  of  the  trespass  was  justified,  the  other 
part,  WB.  the  expulsion  was  mere  matter  of  aggravation ;  and 
that,  if  the  Plaintiff  had  designed  to  insist  upon  that  as  a  dis^ 
.linct  injury,  he  ought  to  have  pointed  out  his  design  by  a  new 
jwsignment.    But  a  new  assignment  would  have  been  unneces- 
'sary  and  improper  in  this  case.    The  object  of  a  new  assign- 
xnent  is  to  explain  that  more  fully  which  was  before  apparently 
answered.    Here  the  justification  is  totally  silent  as  to  the  ex- 
pulsion, which  is  denied  only  by  the  general  issue.     A  new  as- 
aigmnent  therefore  of  the  expulsion  could  not  be  applied  to  any 
tbingdttdosed  in  the  pleaof  justification,  but  merely  to  the  plea  of 
not  guilty,  and  dierefore  could  only  be  a  repetition  of  the  chaige. 
-Where  the  plea  covers  the  whole  trespass  but  mistakes  it,  there 
the  Plaintiff  must  new  assign  to  explain ;  but  not  where  part  i$ 
justified  and  part  denied.    Where  indeed  the  whole  trespass  is 
justified,  and  the  justification  may  be  avoided  by  a  new  circuni- 
jitanoe^  the  Plaintiff  may  introduce  that  circumstance  in .  bis 

replication; 
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1791  •     replication;  as  in  trespass  for  taking  cattle  and  detaining  ifcem, 
j^^j^j^     if  the  Defendant  pleads  a  distress  the  Plaintiff  may  njAy  as 
9gainH      abose  of  the  distress :  this  avoids  the  plea,  but  would  be  fer^ 
b  £rror.    improperly  called  a  new  assignment     A  new  assignment  is  ss 
a  new  declaration,  but  that  is  only  necessary  where  the  first  de* 
claration  is  denied.     This  has  been  compared  to  »a  action  of 
trespass  and  conversion,  in  which,  if  the  trespass  be  justifidl^ 
there  is  no  necessity  to  answer  the  conversion :  bat  the  reason 
is  that  the  conversion  is  not  a  trespass,  and  would  not  of  itself 
be  a  ground  <^  an  action  of  trespass.    A  count  in  trespais  ii 
divisible,  the  whole  need  not  be  proved;  as   if  it  be  for  an 
[  559  ]    assault  and  taking  the  PlaintiflPs  goods^  there,  though  the  as- 
sault be  not  proved,  yet  the  Plaintiff  may  recover  on  the  if* 
portauL     So  in  trespass  quare  dausumfregU  and  imprisdliiDenl 
of  the  person ;  so  in  Assault  and  imprisonment.     The  true  cri* 
terion  by  which  mere  matter  of  aggravation  ia  diatingaisbed  ii 
this,  that  if  the  preceding  charge  be  taken  away  the  aggravating 
circumstances  will  not,  by  themselves,  be  sufficient  to  svpport 
an  action  of  trespass.    Now  here  the  contrary  ia  cvideotiy  tbe 
case :  expulsion  is  a  trespass  of  itself,  and  might  be 'alone  thi 
subject  of  an  action  of  trespass.    It  i«  in  its  nature  a  distinct 
act  from  the  entry.    There  may  be  an  entry  withoat  a»  expol- 
sion,  though  there  cannot  be  an  expulsion  withont  an  entiy. 
The  Plaintiff  might  in  the  first  count  have  entered  a  uoUeff^ 
sequi  as  to  the  entry,  and  proceeded  on  the  expulsion  alone 
The  second  count  indeed  states  the  expulsion  without  the  entiy. 
If  tbe  subsequent  acts  accompanying  a  trespass  were  merely 
matters  of  aggravation,  they  would  not  have  been  stated  in  tbe 
writ ;  but  the  writ  comprehends  many  distinct  causes  of  actioa 
according  to  the  ancient  forms.     Begistr.  Breo.  98.     Neither 
would  the  entries  and  precedents  in  pleading  justify  all  the  cir- 
oumstances  of  trespass,  as  in  the  common  case  of  liberum  Une^ 
mentum  pleaded  as  well  to  an  expulsion  as  to  a  breaking  sad 
entering :  nor  would  judgment  ever  be  arrested  on  aecouot  of 
additional  matter  of  trespass  being  improperly  charged,  as  in 
6  Co.  S4t  b*  ¥laytei$  case  (&  P.  Stra.  637*)  where  ia  trespass 
for  breaking  the  Plaintiff's  close  and  taking  his  fish,  the  De- 
fendant pleaded  not  guilty,  and  was  found  guilty  and  dami^ 
given  generally, 'judgment   was  arrested  because  it  was  not 
staled  of  what  kind  the  fish  were,  and  how  many  were  \Am ; 
in  which  case  tbe  Court  also  said  that  as  tlie  jury  bad  found  ^ 

Defendant 
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Defendant  guilty  generally,  that  without  question  extended  to     1791. 

the  whole  declaration,  and  they  could  not  intend  that  the  jurors     -; 

found  him  guilty  only  for  breaking  the  close,  for  which  the     agahut 
declaration  was  good ;  but  if  the  PlaintiflTs  counsel  had  done    {^^^^^ 
wisely,    they    would    have  caused  the  damages  to  be  severed. 
Neither  would  the  doctrine  of  discontinuance  have  ever  pre- 
vailed where  the  Plaintiff  in  a  subsequent  part  of  the  plead* 
ings  abandons  the  circumstances  attending  the  first  act  of 
trespass ;  nor  would  a  plea  be  bad  on  account  of  its  not  an- 
swering the  whole  declaration,  if  the  charge,  not  pursued  in 
the  one  case  and  not  answered  in  the  other,  could  be  deemed 
mere  matter  of  aggravation.     In  Cro,  Eliz.  fi68.  a  justification 
to  a  charge  of  assault,  battery,  and  wounding,  washolden  to  be    [  560  ] 
bad,  because  it  only  covered  the  assault  and  battery,  and  not 
the  wounding.     So  in  trespass  for  breaking  the  Plaintiff's  close 
and  destroying  his  hop-poles,  the  Defendant  pleaded  liberum 
ienemeniUMj  and   that  he  took  the  hop-poles  damage  ^oiaif^ 
which  was  decided  to  be  bad,  because  the  destruction  of  the 
hop-poles  was  not  answered.     The  judgment  therefore  of  the 
King's  Bench  is  erroneous  on  one  of  these  two  grounds,  either 
that  the  Plaintiff  was  intitled  to  the  whole  damages,  or  to  a  ve- 
nire  de  now  to  sever  them. 

On  the  part  of  the  Defendant  in  error,  the  material  argu- 
ments were  these.  The  expulsion  was  merely  a  matter  of  ag^ 
gravation,  and  the  consequence  of  the  entry.  The  justification 
goes  to  the  whole  charge  except  the  matter  of  aggravation, 
and  if  the  Plaintiff  had  designed  to  rely  on  that  which  is  stated 
as  a  mere  aggravation,  he  ought  to  have  given  the  Defendant 
notice  of  it  by  a  replication  or  new  assignment.  1  Ventr.  dll. 
and  £17.  Sir  E.  Booe^s  case.  ^  Vfils.  313.  Gates  y.  BaUmfi 
S  WUs.  fiO.  Dye  v.  Leaiherdale^  and  Fiskerwood  v.  Cannon^ 
dted  3  Term  Sep.  B.IL<197.  by  BuUer^  X,  in  this  case.  There 
cannot  be  an  expulsion  without  an  entry.  But  an  expulsion  is 
not  ex  «t  termini  a  trespass;  there  are  many  instances  where  am 
expulsion  alone  is  not  a  trespass.  It  is  like  a  conversion  to 
which  no  answer  need  be  given  in  the  plea,  and  is  not  so  con* 
nected  with  the  entry  that  they  cannot  be  separated.  The  com.- 
mon  words  ^  tkem  and  there**  areomitted.  An  exclusion  ia  an 
expuUon,  but  may  or  may  not  be  a  tre^wss,  acooiding  to  doh 
cnrostances.  No  caie  has  been  cited  to  shew  that  trespass  cottld 
be  brongfat  for  an  expnbion  alone.  It  is  admitted  that  the  entry 

and 
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17^.     and  expulsion  are  divisible  acts.     Under  this  count,  evidenct 
Y^^j^^     might  have  been  given  of  an  expulsion  at  a  different  day:  the 
aftaintt     finding  therefore  of  the  jury  does  not  necessarily  imply  that 
ia  Brror.     ^^^  Defendant  was  a  trespasser  ab  initio.    The  Conrt  cannot 
say  that  it  appears  on  the  record  that  he  was  such  a*  trespasser. 
No  instance  can  be  produced  where  it  was  inferred  from  tny 
thing  stated  in  the  declaration,  that  the  Defendant  was  a  tres^ 
passer  ab  initio.     In  Cro.  Jac.  147*  it  was  allied  in  the  repli- 
cation.    So  in  the  Year  Book  1 1  Hen.  4.  75  b.  where  in  la 
action  of  trespass  for  breaking  and  entering  the  Plaintiff's  close 
and  house,  the  Defendant  pleaded  that  he  had  leased  the  pre* 
mises  to  the  Plaintiff  for  a  term  of  years,  and  being  inferaieil 
that  waste  had  been  committed,  entered  to  see  if  it  were  so^ 
[  561  ]    and  the  Plaintiff  replied  that  the  Defendant  atafd  a  day  and  s 
night  in  the  house  against  the  will  of  the  PlaintiS     As  there- 
fore it  does  not  appear  on  the  record  that  the  expulsion  was  not 
a  matter  of  aggravation,  and  as  the  Plaintiff  has  not  stated  any 
thing  by  way  of  replication  to  shew  that  the  Defendant  was  a 
trespasser  aih  initio^  the  court  below  were  well  warranted  in  the 
judgment  which  they  have  given. 

On  this  day  the  judgment  of  the  court  was  thus  given  by 
Lord  X^uoHBOROUOH.     The  Plaintiff  in  this  case  dedares 
in  the  first  count,  that  the  Defendants  broke  and  entered  bis 
houses  and  expelled  him  from  the  possession  of  it,  whereby  s 
special  damage  accrued  to  him ;  in  the  second  count,  that  tbey 
expelled,  put  out,  and  amoved  hini  from  his  house,  whereby  he 
also  sustained  special  damage.     The  Defendants  after  pleading 
not  guilty,  justify  the  breaking  and  entering  in  the  first  cooat 
under  a  writ  oi  fieri  facias  directed  to  them  as  sheriff  of  Miir 
dlesex^  to  levy  for  the  debt  of  Joseph  Hayling  ,*  they  justify  the 
expulsion  in  the  second  count  under  another  jG^rij^das  bf 
which  they  sold  the  Plaintiff's  term  in  the  house  to  Harris^ 
who  entered  and  expelled  him.     Issue  is  joined  on  the  plea  of 
not  guilty)  and  there  is  a  demurrer  to  the  two  justificatiooft 
The  issue  is  found  for  the  Plaintiff  as  to  the  first  count  with 
contingent  damages,  and  for  the  Defendant  as  to  the  second, 
and  judgment  is  given  for  the  Defendant  on  the  demurrers. 

On  the  argument  of  the  writ  of  error  the  Plaintiff  insistSy  k 
That  the  verdict  on  the  general  issue  intitles  him  to  judgroeotf 
for  the  expulsion  as  a  trespass  not  covered  by  the  justification, 
and  that  he  is  untitled  to  all  the  damages,  the  Defendants  be- 
coming 
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^x>ining  by  the  expulsion  trespassers  ab  initio.     Or  2dly,  That     1791*' 
be  is  intided  to  damages  for  the  expulsion,  and  to  have  a  oe>-     XATxoii 
rure  de  notjo  to  assess  those  damages.     The  first  point  was  not     axamtt 
much  laboured,  for  the  damages  assessed  by  the  jury  on  a  sup-    in  ^bxtou 
position  that  the  Defendant  had  broke  and  entered  tUe  house, 
and  expelled  the  Plaintiff,  can  never  be  the  just  measure  of 
damages  when  the  principal  part  of  the  acts  imputed  to  the 
Defendants  are  found  to  be  legal.     On  the  second  point,  it  it 
evident  that  the  Plaintiff  would  be  intitled  only  to  nominal 
damages  if  a  new  venire  were  awarded ;  for  where  the  expul- 
sion was  stated  as  a  substantive  trespass,  the  jury  found  the 
Defendant  not  guilty,  and  one  must  suppose  that  they  would 
have  done  the  same  on  the  first  count,  had  the  expulsion  been 
stated  as  an  actual  independent  trespass.     It  is  not  necessary 
to  consider  in  what  cases  expulsion  may  be  a  substantive  tres- 
pass.    Undoubtedly  to  enter  into  a  house  and  to  expel  the   C  ^^^  3 
possessor  may  be  distinct  acts,  and  they  may  be  also  connected. 
But  when  the  Plaintiff  charges  them  as  parts  of  one  trespass,  as 
k  the  case  in  this  declaration,  and  the  Defendant  sets  forth  a 
justification  to  the  principal  act,  the  entry,  it  is  just  that  the 
Plaintiff  should  either  by  replication  or  new  assignment  state 
that  he  insists  on  the  expulsion  as  a  substantive  trespass,  sup- 
posing the  entry  should  be  lawful.     If  he  does  not,  it  is  just  to 
consider  it  only  as  matter  of  aggravation.    The  Plaintiff  com- 
plains that  the  Defendant  broke  and  entered  his  house  and  ex- 
pelled him :  the  Defendant  shews  a  justification  of  the  entry : 
if  the  expulsion  makes  him  a  trespasser  ab  initio  it  takes  away, 
his  justification,  and  therefore  should  be  replied.     If  it  be  not 
replied,  the  Plaintiff  can  take  no  advantage  of  it,  for  by  demur- 
xiDg  he  admits  that  the  whole  trespass  is  met  by  the  plea.     So 
in  the  Six  Carpenters^  case  it  is  plain,  that  if  the  Plaintiff  would 
make  the  Defendant  a  trespasser  ab  initio^  he  must  shew  in 
reply  that  which  makes  him  so.     On  these  grounds  therefore 
we  diink  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Russell 
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ll9i. 

rud^     RufisELi.  against  Stokes,  in  Error,  in  the  Exchequer 
^-  "*•  Chamber. 

(For  the  Pleadings  and  Judgment  in  this  Case,  See  S  Tern 
Rep.  B.  K  678.  and  also  the  Case  of  Webb  y.  And; 
Ibid.  393.) 

A.  bebg  rilHE  assignment  of  errors  was,  '<  That  by  the  dedaratioa 
J^J^for  aforesaid    it  appears  that  the  several   covenants  therda 

7c*".<^'  mentioned  and  thereby  alleged  to  have  been  made  by  the  siid 
wayofmort-  George  (the  Plaintiff  in  error)  with  the  said  William  (the  D^ 
S!mjdnt  f^"<)<^nt  in  error)  were  so  made  by  him  the  said  George  with  the 
with  the  fiiiid  William  in  respect  of  the  estate  and  interest  of  the  said 
iiTaietwr  William  in  the  said  demised  premises  with  the  appurtenaoGOi 
^mI^!!^  and  it  does  not  appear  thereby  that  the  said  covenants  were 
mgiotkdr  made  with  the  said  William^  or  that  the  action  was  brought  bf 
]]^^^^  him  in  trust  for  any  other  person  or  persons  whatsoever:  aod 
iiuerttu,  although  it  is  stated  and  appears  in  and  by  the  several  pleas  of 
•ee  covenT  the  Said  *  Geofge  by  him  secondly,  thirdly,  fourthly,  and  lastlj 
■ntt  with  the  qI^qvc  pleaded  in  bar,  that  the  estate  and  interest  of  the  said 
midkisat  William  in  the  siud  demised  premises,  with  the  apportenances 
raTand^^  in  respect  of  which  the  said  covenants  were  so  made  as  afore- 
keq>  the  suid,  became  and  was  wholly  ended  and  determined  before  the 
r^rTur-  supposcd  breaches  of  covenant  in  the  said  declaration  meotion- 
th^te^^^**^'  ed)  yet  by  the  record  aforesaid  it  is  adjudged  that  those  pleas 
with  aU  the  and  the  matters  therein  contained  in  manner  and  form  as  ibe 
rntere8t"of  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to 
mortgagor  bar  the  said  William  from  having  and  maintaining  his  aforesaid 
gee  becomes  actiou  against  him  the  said  George:  therefore  in  this  there  is 
vested  in  the  manifest  error,  &c. 

assignee  of  '  .      .       .  *  j 

the  rever-  This  was  argucd  by  Maryatt  for  the  Plaintiff  in  error,  and 

mo"rlg^o?*  Shepherd  for  the  Defendant  (see  3  Term  Rep.  B.  R.  393.  S 
may  after-     gyg  above  referred  to);  and  on  this  day,  after  consideration, 

wards  main-     i«i  f    t       r^  n-r-ii  ^^i         i  • 

tain  an  ac-  the  judgment  of  the  Court  of  Exchequer  Chamber  was  giveOt 
tionofco-     as  follows,  by 

venant  '     -^ 

against  the        Lord  LouGHBOROUGH.     The  Plaintiff  in  this  case  declares 

covenanu      ^^  ^  demise  to  the  Defendant  for  eleven  years  of  a  messuage) 

^«ing  in        &c.  made  by  the  Plaintiff  and  Richmond  Webb^  by  which  the 

Plaintiff  and  Richmond  Webb,  accordins  to  their  respectix?e  esUdts 
[♦563]  ^  ^ 

(a)  [See  MUnet  t.  JSranek^  S  M.  &  &  411.] 

end 
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ond  interests^  did  demise  lease  and  confirm  to  the  Defendant     1701  • 
AcssdU  the  premises  for  the  term  of  eleven  years^  yielding  and     ^ 
paying  to  the  Plaintiff  Stokes^  his  executors,  administrntorsy 


and  assigns,  a  rent  of  dOO/«  per  annum^  and  Eussell  covenants  with    y^  £„^, 
JSioies  to  pay  the  rent  to  SiakeSf  and  to  keep  the  prenuses  in 
repaic*    The  breach  assigned  is  the  non-payment  of  rent  for 
two  years  and  a  half,  and  not  repairing. 

The  Defendant  afler  pleading  the  general  issue,  turn  estjito* 
4w^  by  hb  special  plea  in  bar  says,*  that  Webb  at  the  time  of 
the  demise  was  possessed  of  the  premises  for  a  terra  of  99  years 
subject  to  an  equity  of  redemption  in  Stokes^  on  payment  of  a 
certain  sum  of  money;  that  the  covenants  were  made  by  him 
with  Stokes  in  respect  of  the  several  estates  and  interests  of 
Siokes  and  Webb^  or  one  of  them  in  the  demised  premises,  and 
not  otlierwise.     The  plea  then  introduces  a  recital  of  a  oonvejF- 
ance  of  the  inheritance  of  the  premises  from  one  George  Med^ 
ley  to  Siokes  and  one  Morgan  Tkonuus  in  tmst  for  Siokes  ^  a 
conveyance  by  Thomas  and  Siokes  to  one  Makepeace  TTkackerajf^ 
in  trust  for  Webb  and  his  heirs,  subject  to  redemption  by  Siokes 
on  payment  of  a  certain  sum-  to  Webb,  his  executors,  admini- 
strators or  assigns.     It  then  states  that  RusseU  being  posa^essed 
of  tlie  term  for  eleven  years,  the  reversion  of  the  term  for  nine* 
ty-nine  years,  and  also  the  reversion  in  fee,  belonging  respec- 
tively as  aforesaid,  subject  to  such  equity  of  redemption,  (that    [  564  ] 
is,  the  reversion  of  the  term  and  also  the  reversion  of  the  in- 
heritance as  cesiui  que  irusi  being  in  Webb  as  mortgagee)  JVebb 
died,  by  will  having  bequeathed  all  his  worldly  estate  to  Sarah 
his  wife,  and  appointed  her  executrix ;  that  she  proved  the  will 
and  assented  to  the  bequest,  by  virtue  whereof  she  became  pos- 
sessed of  the  residue  of  the  rent  for  99  years,  the  reversion  of 
the  inheritance  being  in  Tkackeray  subject  to  such  trust  lui 
aforesaid  (that  is  for  fVebb  as  cesiui  que  irusi  in  fee,  subject  tO 
an  equity  of  redemption  in  Siokes);  that  Thackeray  and  Siokes 
afterwards  ^conveyed  to  Sarah  Webb  the  reversion  discharged  of 
the  equity  of  redemption ;  and  tlie  plea  concludes^  that  by  vir- 
tue thereof  the  respective  estates  and  interests  of  JVeM  and'. 
Siokes  in  the  said  demised  premises,  in  respect  whereof  the' 
covenants  were  made  by  BusseU  with  Siokes  became  merged^  esH 
tinguished,  and  deiermined.    The  second  and  third  {rfieas  cook 
tain  an  abridgment  of  this  state  of  the  titles  with'  the  same  am- 
elusion.    To  the  plea  there  is  a  special  d^urren 

If 
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1791*  If  it  were  material  to  enter  into  discussion  of  the  deFectsof 
£^^^j^  the  plea,  it  seems  liable  to  every  objection  of  uncertainty  and 
againM  Contradiction.  The  first  and  capital  averment,  viz.  "  that  the 
ID  £n^.  ^^  covenants  by  Russell  and  Siokes  were  made  in  respect  of  the 
'^  estates  and  interests  of  Slakes  and  Webb  or  one  of  them,**  is  s 
proposition  merely  vague,  on  which  qo  one  issue  can  be  jdinedt- 
nor  one  traverse  taken.  The  same  defect  occurs  in  the  oondo* 
sion  drawn  by  the  plea  from  the  statement  of  the  title.  He 
plea  itself  is  an  inconclusive,  imperfect,  and  vague  argument 
The  merger,  the  extinguishment,  and  the  determination  of  s 
term  are  separate  and  distinct  propositions.  A  term  may  be 
merged  in  the  inheritance;  it  is  determined  by  the  effluxion  of 
time  or  by  the  act  of  the  parties ;  it  is  extinguished  by  the  re* 
entry  of  the  lessor  on  an  act  of  the  lessee  forfeiting  his  terok 
But  it  cannot  be  both  merged  and  determined :  nor  would  it 
be  quite  accurate  to  say  that  it  was  extinguished  and  decen* 
mined;  but  it  is  certainly  absurd  to  say  that  it  was  extinguished 
and  merged.  To  state  it  then  to  have  be^i  merged,  exthi- 
guished,  and  determined  is  manifestly  incongruous.  And  these 
various  conclusions  are  not  warranted  by  the  premises.  The 
term  of  99  years  could  not  merge  in  fVebb  by  the  conveyance 
to  Thackercof  under  which  Webb  became  cestui  que  irusi  of  the 
inheritance  in  fee,  the  legal  estate  being  in  Thackeray.  As  little 
could  it  merge  by  the  conveyance  from  Thackeray  to  Mrs.  Webbf 
for  it  does  not  appear  by  any  thing  stated  in  the  plea  tliat  the 
[  565  3  equitable  estate  in  fee  passed  to  her  by  the  will  of  Webb.  A 
bequest  of  all  his  worldly  estate  to  his  executrix,  which  is  all 
that  is  stated,  would  not  vest  the  estate  in  fee  of  which  he  was 
seised  in  equity  by  the  conveyance  to  Thackeray^  and  Mis. 
Webb,  if  she  took  no  more  than  the  plea  discloses  under  her 
husband's  will,  was  as  much  a  trustee  of  a  legal  reversion  at 
Thackeray.  That  the  term  was  not  determined^  the  possession 
of  the  Defendant  shews. 

The  opinion  of  the  Court  however  has  not  been  formed  on 
objections  to  the  form  of  the  plea.  We  are  for  affirming  the 
judgment  on  reasons  which  apply  directly  to  the  merits  of  the 
c^e.  The  Defendant,  a  lessee  in  possession,  objects  to  the  pay- 
ment of  rent  sued  for  under  an  express  covenant  in  the  leasee 
that  the  person  to  whom  he  had  bound  himself  to  pay  the  rent 
was  the  mortgagor  in  possession  of  the  estate  demised,  that  he 
covenanted  to  pay  the  rent  in  respect  of  the  interest  or  estate 

whidi 
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Which  at  the  date  of  the  demise  the  Plaintiff  had  in  the  land,  1791* 
«nd  that  the  Plaintiff  has  since  assigned  over  that  in^^erest  to  r^^^J^ 
the  mortgagee.  In  this  lease  the  mortgagee  is  also  a  pafty  against 
joining  in  the  demise.  Now  it  is  obvious  on  this  state  of  the  jq  £rroi; 
defence^  that  the  Defendant  would  likewise  object  to  the  mort- 
gagee, that  he  had  not  covenanted  to  him  to  pay  the  rent,  and 
that  his  interest  or  estate  was  not  the  same  (though  better)  as 
it  was  at  the  time  of  the  demise.  The  Defendant  has  in  fact 
done  this  with  the  mortgagor  (a).  It  would  be  a  strange  re- 
proach to  the  law,  if  it  were  to  allow  such  a  defence  as  this, 
'<  I  have  contracted  with  both  of  you  in  respect  of  your  estates, 
''  you  have  each  of  yon  performed  your  part,  and  I  hold  the 
**  possession ;  but  I  will  pay  neither,  because  between  your- 
•*  selves  you  have  transferred  your  estates  without  any  preju- 
<*  dice  to  m^ :"  but  no  such  absurd  injustice  is  to  be  imputed 
to  the  law  of  England,  The  present  case  is  the  demand  of  that 
lessor  to  whom  the  Defendant  is  bound  to  pay  for  the  occupa- 
tion of  the  land,  I  will  add,  in  respect  of  his  interest  in  the  land. 
Can  there  be  any  discharge  of  that  obligation,  but  that  he  has 
been  evicted,  or  that  tlie  obligation  has  been  transferred  to  an- 
other? The  first  is  not  pretended ;  the  second  is  the  aim  of  the 
plea,  but  is  totally  groundless,  because  on  the  Defendant's  own 
shewing,  that  other  person  is  the  representative  of  the  party  to 
the  demise  who  has  assented  to  the  payment  to  the  Plaintiff. 
The  defence  now  made  is  ns  absurd  as  if  the  Defendant  had 
set  up  a  right  in  Webb  pgainst  the  first  payment  of  rent  to 
Stokes.  There  would  then  be  little  difficulty  in  deciding  this 
plain  question,  whether  Russell  holding  under  this  demise 
could  set  up  the  right  of  JVebb  against  the  action  of  Stokes*  [  566  ] 
But  shutting  out  every 'consideration  of  justice,  and  taking  law 
for  a  moment  to  be  an  abstract  system  of  positive  rules,  the 
defence  set  up  is  as  unscientific  as  it  is  unjust.  Webb  and  Stokes 
demise  according  to  their  respective  estates  and  interests: 
BusseU  covenants  with  Stokes  to  pay  the  rent  to  him.  What 
was  the  estate  and  interest  of  Stokes  F  The  argument  does  not  , 
require  me  to  state  that  in  a  court  of  law  Stokes  had  no  estate, 
that  his  interest  was  only  a  possession  as  tenant  at  will  to  Webb^ 
and  that  the  covenant  in  respect  of  such  an  interest  must  con- 
tinae  as  long  as  the  possession,  which  was  ceded  by  him,  con- 
tinued; otherwise  it  would  cease  the  moment  it  could  begin  to 
(a)  [Mortgagee?  See  Webb  v.  Rmsett,  9  T.  R.  999.] 
•TOL.  I.  R  B  operate. 


IN  TUB  Thirty-first  Ybah  of  GEORGE  IIL 


5&I 


tern  v.  Wynne,  Rep.  temp.  Hardwicke,  307.  S.  C.  4r  Stat.  16  4*     1791. 
17  Car.  £.  c.  8.  s.  2.  Williaim 

Le  BtanCf  Serjt.,  opposed  the  motion  in  the  first  instance,  a/iamsi 
^oontending  that  where  executors  and  administrators  were  h'able  in  Error. 
to  costs  in  the  original  action,  they  were  also  liable  if  error 
were  broaght  on  the  judgment;  that  as  they  were  Defendants 
in  the  original  action,  in  the  present  instance  they  were  liable 
to  costs  in  that  action,  and  that  liability  continued  in  error. 
The  judgment  here  as  to  the  costs  is  de  bonis  testatoris  si,  et  si 
noHj  de  bonis  propriis ;  with  respect  to  costs  therefore  the  exe- 
cutors stand  in  the  same  situation  as  any  other  person.  The 
statutes  on  the  subject  make  no  exception  as  to  executors  and 
administrators.  3  Hen.  7.  c.  10.  the  first  statute  which  gave* 
costs  in  error  contains  no  such  exception,  nor  3  Joe.  1.  r.  8. 
nor  13  Car.  2.  st,  2.  c.  2,  s.  9  &  10.  The  16  &  17  Car,  2.  c.  8. 
5.  5.  means  only  that  executors  and  administrators  shall  not  be 
obliged  to  find  bail  in  error.  The  case  cited  of  Goldsmith  v. 
Piatt  decides  only  that  they  need  not  put  in  bail,  which  is 
totally  difierent  from  the  question  of  costs,  bail  being  to  answer 
the  debt,  to  which  executors  and  administrators  are  clearly  not 
liable  on  such  a  judgment  as  this,  though  they  are  to  costs. 
The  distinction,  that  where  executors  and  administrators  would 
be  liable  to  pay  costs  in  the  original  action  they  are  also  liable 
in  error,  but  that  where  they  are  not  liable  in  the  original  ac- 
tion they  are  not  liable  in  error,  is  clearly  to  be  collected  from 
3  Lev.  875.  Gale  v.  Titt,  4  Mod.  244.  Comberb.  228.  S.  C.  (in 
which  case  the  administrator  was  Plaintiff^  in  the  original  ac- 
tion), and  also  from  CagwaU  v.  Nomumj  2  Bamardist.  450,  (im- 
perfectly reported,  2  Stra.  977)  (a)  where  the  Chief  Justice  ex- 
pressly takes  the  distinction. 

Cur.  advis.  vidt. 

On 


(a)  I  have  been  favoured  with  the 
(bUowing  authentic  note  of  that  case. 
Catwell  V.  Norman^  East.  2  Geo,  S. 
B.  R.  The  Defendant  was  sued  as 
executor,  and  judgment  was  given 
i^aiiist  him  de  bofdtpropruif  and  on 
error  brought,  the  Court  thought  fit 
to  affirm  the  judgment,  but  now  the 
quettion  was,  whether  it  should  be 
with  costs  or  not?  Yates  cited  the 
fisllowing  cases,  to  shew  that  exe- 
cutors brinn^  writs  of  error  should 
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not  pay  costs,  because  what  they  do 
is  in  aider  droit,  3  Lev.  375.  1  Mod. 
76.  4  Mod.  244.  But  in  those  cases 
the  executors  were  Plaintifls  in  the 
original  actions.  The  Court  called 
on  him  to  shew  any  cases  where  an 
executor  had  been  Defendant  in  the 
ori^nal  action,  and  judgment  given 
acamst  him  de  boms  propriis,  and 
after  judgment  on  error  affirmed  had 
not  been  obliged  to  pay  costs:  but 
he  could  shew  none.    Parker  cited  1 . 

Sid.' 
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tlieir  certain  bill  of  exchange  in  writing,  the  hand  of  one  of  the     179U 

said   copartners  on  their  joint  account,   and  in  their  copart-      

ncrship  name  and  firm,  to  wit,  Livesey^  Hargreave  and  Co.     Johnion 
being  thereunto  subscribed,  bearing  date  the  same  day  andyear   ||/****!!L| 
aforesaid,  and  directed  the  same  bill  of  exchange  to  the  said     Fictok 
TTtomas  Gibson  and  Josepk  Johnson^  by  the  names  and  descrip-    "*     "^^ 
tion  of  Messrs.  Gibson  and  John$on^   bankers,  London^  and 
tibereby  required  the  said  Thomas  Gibson  and  Joseph  Johnson^ 
three  months  after  date,  to  pay  to  Mr.  John  fVhitej  or  order, 
72l£i  55.  value  received,  with  or  without  advice;  they  the  said 
Livesey,  Hargreave  and  Co.  then  and  there  well  knowing  that  no 
such  person  as  John  White  in  the  said  bitt  of  exchange  mentionedi 

1  existed.  Upon  which  said  bill  of  exchange,  afterwards,  to  wit^ 
on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  a  certain  indorsement  inwriting  was 
made  J  purporting  to  be  the  indorsement  of  John  White  named  in 
the  said  biltj  and  to  be  subscribed  with  his  hand  and  namCy  and 
which  said  indorsement' purported  to  require  the  said  sum  qf  money 

9    in  the  said  bill  of  exchange  contained^  to' be  paid  to  the  said  Live- 

^;    sey,  Hargreave  and  Co.  or  their  order.     And  the  said  bill  of 

exchange  being  so  indorsed  as  aforesaid,  they  the  said  persons    C  ^70  ] 
using  trade  and  commerce  in  the  name  and  firm  of  Livesey^ 

*'  Hargreave  and  Co.  as  aforesaid,  afterwards,  to  wity  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  by  a  certain  indorsement  in  writing  made  upon 
the  said  bill  of  exchange,  and  subscribed  with  the  hand  and 
name  of  one  Absalom  Goodrich,  by  procuration  of  the  said  Live* 
seyy  Hargreave  and  Co.  according  to  the  usage  and  custom  of 
merchants,  appointed  the  said  sum  of  money  in  the  said  bill  of 
exchange  contained,  to  be  paid  to  the  saki  Hughes  and  James 
Peter,  and  then  and  there  delivered  the  said  bill  of  exchange 
so  indorsed  as  aforesaid,  as  well  with  the  name  of  the  said  John 
White,  as  with  the  name  of  the  said  Absalom,  to  the  said  Hughes 
and  James  Peter :  which-  said  bill  of  exchange,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid^  at  London  tSoremA,  in 
the  parish  and  ward  aforesaid,  according  to  (he  usage  and  cus- 
tom of  merchants,  was  shewn  and  presented  to  the  said  Thomas 
Gibson  ^TiA  Joseph  Johnson  for  their  acceptance  thereof;  and  the 
said  Thomas  Gibson  and  Joseph  Johnson  then  and  there,  accord- 
ing to  the  usage  and  custom  of  merchants,  accepted  the  same, 
"^they  the  said  Thomas  Gibson  and  Joseph  Johnson^  then  and  there 


^.^n 
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1791.     well  knaming  that  no  such  person  as  John  White  m  the  said  W 

CiBOK  and  ^  exchange  namedf  existed;    and  that  the  name  of  John  White 
jouNsoK     so  indorsed  on  the  said  bill  f^exckange^  was  not  the  hand'Writsng 

M^mttad  of  any  person  of  that  name  s  by  reason  whereof,  and  bj  ibroe  of 
.^^™*  the  usage  and  custom  of  merchants,  the  said  Thomas  Gibmm  and 
Joseph  Johnson  became  liable  to  pay  the  said  Hugier  and  Jamts 
Peter  the  said  sum  of  money  in  the  said  bill  of  exchange  con- 
tained, according  to  the  tenor  and  effect  of  th^  said  bUl  of  ex- 
change, and  their  acceptance  thereof  as  aforesnd.  And  bong 
so  liable,  they  the  said  77u>mas  Gibson  and  Joseph  Johnson  s^ 
terwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Lon^n 
aforesaid,  at  the  parish  and  ward  aforesaid,  nodertook  and  to.  tbe 
said  Hughes  and  James  Peter  then  and  there  &ithfull j  promiMd 
to  pay  them  the  said  sum  of  money  in  the  said  bill  of  excbaoige 
contained,  according  to  the  tenor  and  effect  of  the  sai<|  biU  of 

«d  Count  exchange,  and  their  acceptance  thereof^  as  aforesaid.  AxmI 
whereas  also,  the  said  persons  using  trade  and  commerce  as  co- 
partners in  the  copartnership  name  and  firm  of  Uvesey,  £br- 
greave  and  Ck>.  on  the  said  18th  day  of  February^  in  the  said 
year  of  our  Lord  1788,  at  Manchester^  to  wi^  at  Lanion.  Bhre^ 
said,  in  the  parish  and  ward  aforesaid,  according  to  the  usage 
and  custom  of  merchants,  made  their  certain  other  bUl  oE  ex- 

[  571  ]  change  in  writing,  the  hand  of  one  of  the  said  copartners  oo 
their  joint  account,  and  in  their  said  copartnership  name  aad 
firm,  to  witf  Ldvesey^  Hargreave  and  Co.  beii^  thereunto  sub- 
scribed, bearing  date  the  same  day  and  year  aforesaid*  and  then 
and  there  directed  the  said  last  mentioned  bill  of  exchange  to 
the  said  Thomas  Gibson  and  Joseph  Johnson^  by  the  names  sod 
description  of  Messrs.  Gibson  and  Johnson^  bankers.  ZiOndaii 
and  thereby  required  the  said  Thomas  Gibson  and  Joseph  Jobh 
son  three  months  after  date  to  pay  to  Mr.  John  White^  or  order, 
721/.  55.  value  received,  with  or  without  advice;  they  the  said 
hiveseyy  Hargreave  and  Co.  then  and  there  well  knowing  that  Ike 
said  last  named  John  White  was  not  a  person  dealing  with  or 
knorwn  to  the  said  Livesey,  Hargreave  and  Co.  and  using  the 
name  of  the  said  John  White  in  the  same  bill  as  a  nominal per^ 
son  only^  and  intending  not  to  deliver  the  same  to  him  or  to  pro- 
cure  the  same  to  be  actually  indorsed  by  him;  upon  which  said  last 
mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  a  certain  indorsement  in  writing  was  madcy  purporting 

to 
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Id  be  the  indorsement  of  John  White  named  in  the  said  bill,  and  1791 . 
to  be  subscribed  with  his  hand  and  name  s  and  which  said  last  men-  q,b^^  ^n^ 
Honed  indorsement  purported  to  require  the  said  sum  of  money  in  Johnsok 
the  said  bill  of  exchange  contained,  to  be  paid  to  the  said  Livesey,  MJNErwid 
Hargreave  and  Co,  or  their  order:  And  the  said  last  mentioned  .^"S™* 
bill  of  exchange  being  so  indorsed  as  aforesaid,  they  the  said 
persons  using  trade  and  commerce  in  the  name  and  firm  of 
Livesey,  Hargreave  and  Co.  as  aforesaid,  afterwards,  to  wit,  at 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  pa- 
rish and  ward  aforesaid,  by  a  certain  itidorsement  in  writing  made 
upon  the  said  last  mentioned  bill  of  exchange,  and  subscribed 
with  the  hand  and  name  of  one  Absalom  Goodrich,  by  procura- 
tion of  the  said  Livesey,  Hargreave  and  Co.  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  containedj 
to  be  paid  to  the  said  Hughes  and  James  Peter,  and  then  apd 
there  delivered  the  said  last  mentioned  bill  of  exchange  so  in- 
dorsed as  aforesaid,  to  the  said  Hughes  and  James  Peter,  with* 
out  having  delivered  the  same  bill  to  the  said  John  White,  and 
'without  any  actual  indorsement  or  assignment  of  the  same  bill  by 
the  said  John  White ;  which  said  last  mentioned  bill  of  ex- 
change, so  indorsed  as  aforesaid,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  mer-  [  572  ] 
chants,  was  shewn  and  presented  to  the  said  Thomas  Gibson  and 
Joseph  Johnsoft  for  their  acceptance  thereof:  and  the  said 
^Thomas  Gibson  and  Joseph  Johnson  then  and  there  well  knowing 
that  the  said  Livesey,  Hargreave  and  Co;  had  made  and  delivered 
the  same  bill  in  manner  aforesaid,  and  with  such  intention  as 
aforesaid,  and  that  the  name  (f  John  White  indorsed  upon  the 
said  last  mentioned  bill  of  exchange  was  not  the  proper  hand- 
writing  of  John  White  in  the  same  bill  mentioned,  then  and 
there  accepted  the  same :  By  reason  whereof,  and  by  force  of 
the  usage  and  custom  of  merchants,  the  said  Thomas  Gibson 
and  Joseph  Johnson  became  liable  to  pay  to  the  said  Hughes 
and  James  Peter  the  said  sum  of  money  in  the  said  last  men- 
tioned bill  of  exchange  contained,  according  to  the  tenor  and 
effect  of  the  said  last  mentioned  bill  of  exchange,  and  their  ac- 
ceptance thereof,  as  aforesaid.  And  being  so  liable,  they  the 
said  Thomas  Gibson  and  Joseph  Johnson,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the 

parish 
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1791.     parish  and  ward  aforesaid,  undertook,  and  to  the  said  Hu^ef 

.  and  James  Peter  then  and  there  faithfully  promised  to  pay  to 

Johnson     them  the  said  sum  of  money  in  the  said  last  mentioned  bill  of 

M^NKTand   ©xchangc  contained,  according  to  the  tenor  and  eflFect  of  the 

FxcTOR      same  bill,  and  their  acceptance  thereof  as  last  aforesaid.    And 

sd  Co   L    ^'h^''^^  ^^^^>  ^^^  ^^^^  persons  using  trade  and  commerce  as  co- 
partners in  the  copartnership  name  and  firm*  of  Uvesey^  Har- 
greave  and  Co.  on  the  said  18th  day  of  'February^  in  the  year  of 
our  Lord  1788,  at  Manchester^  to  wit,  at  London  aforesaid,  at 
the  parish  and  ward  aforesaid,  according  to  the  usage  and  cni- 
tom  of  merchants,  made  their  certain  other  bill  of  exchange  in 
writing,  the  hand  of  one  of  the  said  copartners  on  their  joint 
account,  and  in  their  said  copartnership  name  and  firm,  to  wit| 
Liveset/j  Hargreave  and  Co.  being  thereunto  subscribed,  he2> 
ing  date  the  same  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said 
Thomas  Gibson  and  Joseph  Johnson^  by  the  names  and  descrip* 
tion  of  Messrs.  Gibson  and    Johnson^  bankers,  London  i  and 
thereby  required   the  ^id  Thomas  Gibson  and  Joseph  JiAx^ 
son  three  months  after  date,  to  pay  to  them  the  said  Liteset/^ 
Hargreave  and  Co.  by  the  name  and  description  of  Mr.  JtJin 
White^  or  order,  721/.  5&  value  received,  with  or  without  ad- 
vice.    And  the  said  persons  so  using  trade  and  commerce  in 
the  name  and  firm  of  Livesey^  Hargreave  and  Co.  as  aforesaid, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Lan/' 
don  aforesaid,  in  the  parish  and  ward  aforesaid,  by  a  certain  in* 
C  573  ]    dorsement  in  writing  made  upon  the  said  last  metUioned  bill  of  «c- 
changCj  subscnbed  with  the  hand  and  name  of  one  Absalom  Good- 
rich, by  procuration  of  the  said  Livesey^  Hargreave  and  Co.  ac- 
cording to  the  usage  and  custom  of  merchants,  appointed  the 
said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
contained,  to  be  paid  to  the  said  Hughes  and  James  Peter^  and 
then  and  there  delivered  the  said  last  mentioned  bill  of  ex- 
change so  indorsed  as  aforesaid,  and  also  havi?ig  the  name  of 
John  White  indorsed  upon  the  same  to  the  said  Hughes  and 
James  Peter ;  which  said  last  mentioned  bill  of  exchange  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  according  to  the 
usage  and  custom  of  merchants,  was  shewn  and  presented  to 
the  said  Thomas  Gibson  and  Joseph  Johnson  for  th^ir  acceptance 
thereof:  and  the  said  Thomas  Gibson  and  Joseph  Johnson  then 

aod 
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And  there  according  to  the  usage  and  custom  of  merchantSi  ac-     I791* 
cepted  the  same :  By  reason  whereof,  and  by  force  of  the  usage  GiMOH^ni 
and  custom  of  merchants^  the  said  Thomas  Gibson  and  Joseph     Johnbok 
Johnson  became  liable  to  pay  to  the  said  Hughes  and  James  Peter  Muyet  emI 
the  said  sum  of  money  in  the  said  last  mentioned  bill  of  esc-    .^^^^^ 

in  j]irror» 

change  contained,  according  to  the  tenor  and  effect  of  the  said 
last  mentioned  bill  of  exchange,  and  their  acceptance  thereof, 
as  aforesaid.     And  being  so  liable,  they  the  said  Thomas  Gibson 
and  Joseph  Johnson^  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  undertook,  and  to  the  said  Hughes  and  James  Peter 
then  and  there  faithfully  promised  to  pay  to  them  the  said  sum 
of  money  in  the  said  last  mentioned  bill  of  exchange  contained, 
according  to  the  tenor  and  effect  of  the  same  bill  and  their  ac- 
ceptance thereof,  as  last  aforesaid.     And  whereas  also,  the  said   ith  Count, 
persons  using  trade  and  commerce  as  copartners,  in  the  copart- 
nership name  and  firm  of  lAvesey^  Hargreave  and  Co.  on  the 
said  18th  day  of  Pehruary^  in  the  said  year  of  our  I^rd  1788, 
at  Manchester^  to  wit,  at  London^  aforesaid,  at  the  parish  and 
ward  aforesaid,  according  to  the  usage  and  custom  of  merchants, 
made  their  certain  other  bill  of  exchange  in  writing,  the  hand 
of  one  of  the  said  copartners  on  their  joint  account,  and  in 
their  said  copartnership  name  and  firm,  to  wit,  Livesey,  Har^ 
greave  and  Co*  being  thereunto  subscribed,  bearing  date  the 
same  day  and  year  aforesaid ;  and  then  and  there  directed  the 
said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson 
and  Joseph  Johnson^  by  the  names  and  description  of  Messrs. 
Gibson  and  Johnsotiy  bankers,  London  /  and  thereby  requested    [  574  ] 
them  the  said  Thomas  Gibson  and  Joseph  Johnson  three  months 
after  date,  to  pay  to  Mr«,  John  White^  or  order,  721/.  6s.  value 
received,  with  or  without  advice ;  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  John  White;  and  the  said 
John  White  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  ac- 
cording to  the  usage  and  custom  of  merchants,  indorsed  the  said 
hill  of  exchange  ;  and  by  that  indorsement  appointed  the  said  sum 
of  money  in  the  said  last  mentioned  bill  of  exchange  contained,  to 
be  paid  to  the  said  Hughes  and  James  Peter,  and  then  and  there 
delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed  to 
the  said  Hughes  and  James  Peter;  which  said  bill  of  exchange 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Zkm- 

don 
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dan  aforesaid,  in  the  parish  andjward  aforesaid,  according  ta 
the  usage  and  custom  of  merchants,  was  shewn  and  presented 
to  the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  accq)t- 
ance  thereof;  and  the  said  TTiamas  Gibson  and  Joseph  Johh 
son  then   and  there,   according  to  the  usage   and    custom  of 
merchants,  accepted  the  same :   By  reason  whereof,   and  bj 
force  of  the  usage  and  custom  of  merchants,  the  said  Thomas 
Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said 
Hughes  and  James  Peter  the  said  sum  of  money  in  the  sud  last 
mentioned  bill  of  exchange  contained,  according  to  tlie  teiuir 
and  efiect  of  the  said  last  mentioned  bill  of  exchange^  and 
the'r  acceptance   thereof,  as  last  aforesaid.      And   being  so 
liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  afier- 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Londm 
aforesaid,  in  the  parish  and  ward  aforesaid,  undertook,  and  totbe 
said  Hughes  and  James  Peter  then  and  there  faithfully  promised 
to  pay  them  the  said  sum  of  money  in  the  said  last  mentioned 
bill  of  exchange  contained,  according  to  the  tenor  and  efiect  of 
the  said  last  mentioned  bill  of  exchange,  and  their  acceptance 
thereof,  as  last  aforesaid.    And  whereas  also,  the  said  persons 
using  trade  and  commerce  as  copartners,  in  the  copartnership 
name  and  firm  of  Livesey,  Hargreave  and  Co.  on  the  said  IBth 
day  of  February f  in  the  said  year  of  our  Lord  1788,  at  Mandin- 
teTf  to  wit,  at  London  aforesaid,  at  the  parish  and  ward  aSorcuidf 
according  to  the  usage  and  custom  of  merchants,  made  their  ce^ 
tain  other  bill  of  exchange  in  writing,  the  hand  of  one  of  tbe 
said  copartners  on  their  joint  account,  and  in  their  said  copait* 
nership  name  and  firm,  to  wit,  Livesey,  Hargreave  and  Col 
being  thereunto  subscribed,  bearing  date  the  sadie  day  andjnr 
aforesaid,  and  then  and  there  directed  the  said  last  mentioDed 
bill  of  exchonge  to  the  said  Thomas  Gibson  and  Joseph  J6hm»f 
by  the  names  and  description  of  Messrs.  Gibson  and  JMnm 
bankers,  London ;  and  thereby  required  them  the  said  Tksmoi 
Gibson  and  Joseph  Johnson,  three  months  after  date,  to  p^^ 
the  bearer  of  the  said  last  mentioned  bill,  7^1/.  5s.  value  re- 
ceived, with  or  without  advice:   And  the  said   Hughes  and 
James  Peter  in  fact  say,  that  afterwards,  and  before  any  paj- 
ment  of  the  said  last  mentioned  bill  of  exchange,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  pamk 
and  ward  aforesaid,  they  the  said  Hughes  and  James  Peter  ^^ 
came  and  tioere  the  bearers  and  owners  of  the  said  last  mentioiud 

bill 
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iill  of  e^tchange^  of  which  last  mentioned  premises  the  s«d  iTgi. 

Thomas  and  Joseph  then  and  there  had  notice.    And  the  said 

Hughes  and  James  Peter  further  say,  that  afterwards  to  wit,  on  Johniok 

the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  j^^^^^^ 

parish  and  ward  aforesaid,  the  said  last  mentioned  bill  of  ex-  Fkctok 

-In  Brra^ 

change  was  presented  and  shewn  to  the  said  Thomas  and  Joseph^ 
who  thereupon  then  and  there  duly  accepted  the  same,  accord- 
ing to  the  usage  and  custom  of  merchants  aforesaid :  By  rea* 
Bon  whereof,  and,  according  to  the  usage  and  custom  of  mer- 
chants, the  said  Thomas  and  Joseph  became  liable  to  pay  to  the 
^aid  Hughes  and  James  Peter  the  said  sum  of  money  in  the  said 
last  mentioned  bill  of  exchange  specified,  according  to  the 
lenor  and  effect  of  the  same  bill.  And  being  so  liable,  they 
the  said  Thomas  and  Joseph^  in  consideration  thereof,  after^ 
wards,  to  wit,  on  the  same  day  and  year  aforesiud,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  nndertook,  and  to 
the  said  Hughes  and  James  Peter  then  and  there  faithfully  pro- 
mised to  pay  to  them  the  said  sum  df  money  in  the  said  last 
mentioned  bill  of  exchange  specified^  according  to  the  tenor 
and  effect  of  the  said  last  mentioned  bill  of  exchanges  And  6th  Count. 
whereas  also,  the  said  persons  using  trade  and  commerce  as  co- 
partners in  the  copartnership  name  and  firm  of  Ldvesey^  Har^ 
ffreave  and  Co.  on  the  said  18th  day  of  Pehvary^  in  the  said 
year  of  our  Lord  1788,  at  Manchester^  to  wit,  at  London  afore- 
Mid,  at  the  parish  and  ward  aforesaid,  according  to  the  said 
usage  and  custom  of  merchants,  made  their  certain  other  bill 
i>f  exchange,  in  writing  the  hand  of  one  of  them  on  their  joint 
account,  and  in  their  said  copartnership  name  and  firm  of 
JLiiveseyj  Hargreave  and  Co.  being  thereunto  subscribed,  beax^ 
ing  date  the  same  day  and  year  aforesaid ;  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said 
Thomas  Gibson  and  Joseph  Johnson^  by  the  names  and  descrip*-  [  576  ] 
tion  of  Messrs.  Gibson  and  Johnson  bankers,  London ;  and 
thereby  requested  the  said  Thomas  Gibson  and  Joseph  Johnson^ 
ihree  months  after  date,  to  pay  to  Mr.  John  Whiie^  or  order, 
7^U.  5s.  value  received,  with  or  without  advice*  And  the  sftid 
Hughes  and  James  Peter  aver,  that  when  the  said  last  mentioned 
bill  of  exchange  was  so  made  as  aforesaid^  or  at  any  time  afii 
wardSf  there  was  not  am/  such  person  as  John  White  the 
jH)sed  payecf  named  in  the  same  bill  of  exchangef  but  that  ike 

same 
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tiers  oa  their  joint  aocoont  and  in  their  copartnership  nante  1791. 
and  firm  of  Uvesey^  Hargreave  and  Co.  being  thereanto  suIh  q  7. 
scribed,  bearing  date  the  same  day  and  year  aforesaid;  and  Jouxaoii 
then  and  there  directed  the  said  last  mentioned  bill  of  exchange  iJibxinMiLl 
to  the  said  Thomas  Gibson  and  Joseph  Johnson  by  the  names  .^'^^ 
and  description  of  Messrs.  Gibson  and  Johnson  bankers,  Lcm- 
^onj  and  thereby  required  the  said  TThomas  Gibson  and  Joseph 
Johnson  three  months  after  date,  to  pay  to  them^  the  said  last 
metUioned  copartners  by  the  name  qfMr.  John  White,  or  order^ 
721/.  5s.  value  received,  with  or  without  advice.  And  the  said 
last  mentioned  copartners,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  by  a  certain  indorsement  in  writing,  by  them  made 
upon  the  said  last  mentioned  bill  of  exchange  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  contained  to 
be  paid  to  the  said  Hughes  and  James  Peter^  and  then  and  there 
delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed 
as  aforesaid  to  the  said  Hughes  and  James  Peter:  which  said 
last  mentioned  bill  of  exchange  aftem'ards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  according  to  the  usage  and  custom  of  mer- 
chants, was  shewn  and  presented  to  the  said  Thomas  Gibson 
and  Joseph  Johnson^  for  their  acceptance  thereof:  And  the  said 
Thomas  Gibson  and  Joseph  Johnson  then  and  there,  according 
^to  the  usage  and  custom  of  merchants,  accepted  the  same :  By 
reason  whereof,  and  by  force  of  the  usage  and  custom  of  mer- 
<:hants,  the  said  Thomas  Gibson  and  Joseph  Johnson  become  liar 
'fole  to  pay  to  the  said  Hughes  and  James  Peter,  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  contained,  ac- 
cording to  the  tenor  and  effect  of  the  said  last  mentioned  bill  of 
exchange  and  their  acceptance  thereof  as  aforesaid*  And  being 
so  liable^  they  the  said  Thomas  Gibson  and  Joseph  Johnson^  after-* 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to  the 
mid  Hughes  and  James  Peter  then  and  there  &ithfully  promised 
to  pay  to  them  the  said  sum  of  money  in  the  said  last  mentioned  [  578  ] 
bill  of  exchange  contained,  according  to  the  tenor  and  effect  of 
the  same  bill  and  their  acceptance  thereoj^  as  last  afdresaid. 
The  eighth  count  was  for  money  had  and  received*    The 
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^     hand  and  name :   And  thai  the  said  indorsement  purported  to  rin     179U 

yuire  the  said  sum  of  money  in  the  said  instrument  contained  to  q,,^^  ,^ 

t*   ie  paid  to  the  said  Livesevy  Hargreave  and  Co.  or  their  order.     Jokviov 

\}    And  the  jurors  aforesaid  upon  their  said  oaths  fiirtber  sayi   yj^^m 

lb   that  the  said  instrument  being  so  indorsed  as  aforesaid,  theyi 

tk   the  said  Liveseyy  Hargreave  and  Co.  afterwards,  at  the  day  and 

f^  pkce  within-named,  by  a  certain  indorsement  in  xmiting  made 

m  upon  the  said  instrument^  and  subscribed  with  the  hand  and  name 

\)n  <ff  one  Absalom  Goodrich,  by  procuration  of  the  said  Liveseyt 

Hargreave  and  Co.  appointed  the  said  sum  of  money  in  the  said 

i§  instrument  contained^  to  be  paid  to  the  said  Hughes  Minet  and 

hi;  James  Peter  Fector ;  and  then  and  there  delivered  the  same  so 

^>  indorsed,  as  well  with  the  name  of  the  said  John  White^  as 

ic  with  the  name  of  the  said  Absalom  Goodrich^  to  the  said  Hughes 

mi  Minet  and  James  Peter  Fector^  for  a  fiill  and  valuable  con« 

0.  sideration  in  money  therefore  then  and  there  paid  by  the  said 

gji  Hughes  Minet  and  James  Peter  Fector  to  the  said  lAvesey^  Har^ 

^;  greave  and  Co.     And.  the  said  Hughes  Minet  and  James  Peter 

^j^  Fector  then  nnd  there  became,  and  were,   and  still  are,    the 

.     holders  of  the  said  instrument.   And  the  jurors  aforesaid,  upon 

their  oaths  aforesaid,  further  say,  that  the  said  instrument  wa9 

^  ^  cfterwardSf  at  the  day  and  place  within-mentionedj  presented  to 

the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance 

.  ^  thereof,  and  that  the  said  Thomas  Gibson  and  Joseph  Johnson^ 

.    then  and  there  accepted  the  same ;  they  the  said  Thomas  Gib^ 

•  son  and  Joseph  Johnson  then  and  there  well  knowing  that  no  such 

person  as  John  White,  in  the  said  instrument  named,  existed: 

and  that  the  name  of  John  White,  so  indorsed  thereon,  was  not 

the  hand-writing  of  any  person  of  that  name.     And  the  jurors^ 

aforesaid,  upon  their  oaths  aforesaid,  further  say,  that  the  said 

Thomas  Gibson  and  Joseph  Johnson,  at  the  time  of  making  and 

accepting  of  the  said  instrument  as  aforesaid,  had  not,  nor  had 

they  at  any  time  since,  any  money,  goods  or  effects  whatsoever^ 

o^  or  belonging  to  the  said  Livesey,  Hargreave  and  Co.  or  of 

the  said  Hughes  Minet  and  James.  Peter  Fector  in  their  hands^ 

'     And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 

'    say,  that  the  said  Thoi^s  Gibson  and  Joseph  Johnson,  although 

^    often  requested,  have  not  paid  the  said  sum  of  money  contained 

in  the  said  instrument,  or  any  part  thereof,  to  the  said  Hug/k^ 

Minet  and  James  Peter  Fector^  or  either  of  them,  and  that  the 

same  still  remains  unpaid;  but  whether  upon  the  whole  matter    [  580  ] 

aforesaid. 
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1791^     aforesaid^  Found  by  the  said  jnrors  in  manner  aforesaid,  the 

'  ^  said  TThomas  Gibson  and  Joseph  Johnson  are  liable  to  the  pay* 

joHNBOH     ment  of  the  said  sum  of  money  in  the  said  instrument  roen- 

M^^^ud   tioned,  or  not,  the  said  jurors  are  altogether  ignorant,  and  pray 

Jf  K^*     the  advice  of  the  Court  here  in  the  premises.    And  if  upon  the 

whole  matter  aforesaid,  found  by  the  said  jurors  in  manner 

aforesaid,  it  shall  appear  to  the  Court  here  that  the  said  Tluh 

mas  Gibson  and  Joseph  Johnson  are  liable  to  the  payment  of  the 

said  sum  of  money  in  the  said  instrument  mentioned,  thai  the 

said  jurors  upon  their  oaths  say,  that  the  said  Thomas  G&son 

and  Joseph  Johnson  did  undertake  and  promise  in  manner  and 

form  as  the  said  Hughes  Minet  and  James  Peter  Fector  by  tfa"^ 

declaration  have  declared  against  them.    And  they  assess  the 

damages  of  the  said  Hughes  Minet  and  James  Peter  Fecttxr^  on 

occasion  of  their  not  performing  the  promises  and  undertakings 

within  specified,  over  and  above  their  cost  and  charges,  by  them 

about  their  suit  in  that  behalf  expended,  to  721/.  5s.     And  for 

those  costs  and  charges  to  405.     But  if  from  the  whole  matter 

found  by  the  jurors,  in  manner  aforesaid,  it  shall  appear  to  the 

Court  here,  that  the  said  Thomas  Gibson  and  Joseph  Joknson 

are  not  liable  to  the  payment  of  the  said  sum  of  money  id  the 

said  instrument  mentioned,  then  the  said  jurors  upon  their  oaths 

say,  that  the  said  Thomas  Gibson  and  Joseph  Johnson  did  not 

promise  and  undertake  in  manner  and  form  as  they  have  within 

by  their  plea  alleged. 

Stating  the        In  Michaelmas  Term,  Nov.  24,  1789>  the  Court  of  King's 

payable  to      Bcnch  gavc  judgment  on  this  special  verdict  for  the  Plaintiffi 

***«*'•         upon  the  fifth  count  of  the  declaration,  and  for  the  Defendants 

on  the  other  counts  (a). 

Upon  this  judgment  a  writ  of  error  was  brought,  returnable 
in  Parliament;  and  the  Plaintiffs  in  error  having  assigned  general 
errors,  and  the  Defendants  in  error  having  pleaded  that  there 
was  no  error  in  the  record  of  the  proceedings,  the  Plaintifis  in 
error  hoped  that  the  said  judgment  would  be  reversed,  for  the 
following  (among  other)  Reasons. 
Reasons  of  Firsts  Because  by  the  law  and  custom  of  merchants  there  are 
*Jj*^^°'*®  two  species  of  negotiable  instruments  or  bills  of  exchange, 
essentially  different  in  their  natures,  the  one  payable  to  order, 
and  the  other  to  bearer ;  the  former  being  only  negotiable  by 

(a)  3  Term  Rep.  B.  R.  481. 

indorsoEneot, 


in  error. 
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Indorsement,  and  the  property  in  the  latter  being  transferable     1791  • 
by  mere  delivery.  oilii^TLd 

^Second.  Because  instruments  of  this  description  are  in  the    Johnsov 
nature  of  specialties,  and  are  by  law  permitted  to  be  declared   MiNs^ni 
upon  as  such ;  and  the  count  upon  "which  the  Court  have  given    ^^^ 
judgment,  setting  forth  and  stating  a  bill  payable  to  bearer,  r  •^g|  ] 
when  the  bill  or  instrument  produced  in  evidence  purports  to 
be  a  bill  payable  to  order,  is  not  supported  by  the  evidence. 

Third.  Because  the  legal  effect  of  every  instrument  must  arise 
out  of,  and  be  collected  from  the  words  of  it,  and  no  parol  evi- 
dence or  extrinsic  circumstances  can  give  to  it  a  meaning  or 
operation  contrary  to,  or  different  from  that  which  appears  on 
the  face  of  the  instrument  itself. 

Fourth.  Because  in  the  case  of  instruments  the  property  of 
which  passes  by  indorsement,  it  .is  peculiarly  necessary  that 
there  should  be  persons  in  exisTtence  answering  to  the  names 
indorsed  upon  such  instruments,  inasmuch  as  additional  credit 
is  derived  to  them  from  the  number  of  indorsements  made  upon 
them,  the  consequent  appearance  of  thdr  having  passed  through 
ma  extensive  circulation,  and  the  apparent  liability  therefore  of 
a  greater  number  of  persons  to  the  paym^it  of  the  money  con« 
tained  in  them. 

Fifth.  Because  the  facts  foand  by  the  jury,  amount  to  the 
statement  of  a  fraud  and  forgery,  which  can  never  give  legal 
effect  to  an  instrument,  nor  be  the  foundation  of  a  contract 
within  the  custom  of  merchants;  which  custom  must  be  founds* 
ed  in  convenience,  be  consistent  with  reason,  and  sanctioned  by 
usage-;  and  consequently,  as  the  count  on  which  the  judgment 
for  the  Defendants  in  error  is  given,  dedares  on  a  bi)(  drawn 
according  to  the  usage  and  custom  of  merchants,  the  evidence 
does  not  support  such  declaration. 

Sixth.  Because  judgment  being  given  for  the  Plaintifis  in 
error,  on  those  counts  which  specially  state  the  circumstances 
that  have  been  found  by  the  jury,  it  follows,  that  they  are  en* 
titled  to  it  on  that  count,  to  the  support  of  which  the  facts  so 
found  are  the  only  evidence;  otherwise  it  must  be  decided,  that 
a  transaction,  which  stated  upon  the  record  in  an  action  upon 
the  case,  is  not  sufficient  to  found  a  contract,  or  to  make  the 
party  charged  liable,  will,  when  found  specially  by  a  jury,  and 
put  upon  the  record  in  the  shape  of  a  special  verdict,  be  snffi« 

wou  u  8  8  cient 
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17gK     cient  to  fouBd  a  contract,  and  to  8Ui^>ort  a  count  stating  a  cow 
^ .  tract  of  a  different  nature. 

GiBsoM  and  rp   r*-— 12-* 

Johnson  -•  •  -«S»r5«lir» 

««««^  ,  F.  Bower. 

Minis  and 

FscTOE         «The  Defendants  in  error  hoped  that  the  judgmcat  of  tbe 
r  *5M'y  ^"^  ^^  King's  Bench  would  be  affirmed,  with  cost^  bx  the 

following  (among  other)  Reasons  :— 
Reasons  of  First.  It  appears  by  the  special  verdict  that  the  DefisodanH 
uts^^^t  ^  ^^^^^  ^^  ^^  bondjlde  holders  of  the  bill  in  qaestioii,  for  i 
valuable  consideration;  and  Uvesey^  Hargrewoe  and  Ca  tbt 
drawers,  at  the  time  when  they  drew  the  bill,  as  well  as  tk 
Plaintiffs  in  error,  Messrs.  Gibson  and  Johnsonp  when  tbejf  a&i 
cepted  it,  are  found  to  have  been  perfecdy  informed  of  the  aoih 
existence  of  White^  to  whom,  or  to  whose  order,  the  Cmcb  of 
the  bill  makes  the  contents  of  it  payable.  The  Defiendaoti  in 
error  therefore^  are  in  a  situation  which  entitles  them  to  sU 
the  aid  which,  consistently  with  established  legal  princ^k^ 
can  be  given  by  a  court  of  justice*  And  the  Plaintifi  in  mor 
having  acted  under  no  mistake  or  mlsrepresentatiQii,  and  not 
being  in  any  respect  interested  in  the  existence  or  non-ezisteDce 
of  White,  have  no  equitable  claim  to  be  released  from  the  efiect 
of  their  engagement,  or  to  prevent  the  application  of  any  fin 
vourable  rule  of  construction  to  support  the  demand  of  the  De- 
fendants in  error. 

Second.  It  is  not  necessary  to  the  validity  of  deeds  or  con- 
tracts, that  they  can  in  all  cases  operate  according  to  the  words 
in  which  they  are  expressed:  when  the  rnles  of  law  prevent  inch 
operation,  the  instrument  may  legally  operate  in  a  differeot 
manner,  to  give  effect  to  the  legal  intent  of  contracting  parties 
Thus  words  of  demise  may  operate  by  way  of  confirmatioD, 
and  vice  v€rsd{a):  words  of  grant  by  way  of  covenant;  and  so 
in  many  similar  instances.  The  intent  of  the  drawers  and  sc- 
ceptors  of  the  bill  in  question,  was  to  make  a  negotiable  instro- 
ment,  and  if  for  want  of  an  actually  existing  payee,  nominstcd 
in  the  bill,  it  could  not  be  so  indorsed  as  to  be  put  into  a  stale 
of  negotiability  by  indorsement,  it  is  hmnbly  conceived  thst 
there  is  no  rule  of  law  to  prevent  its  being  transferred  by  deli* 
very,  and  having  the  effect  of  a  bill  expressed  to  be  made  pa]^ 
able  to  bearer,  that  being  the  only  other  method  of  negotiating 

(9)  Co.  Lit*  45  a.  Viner,  tit.  Grants  (s). 

biUs 
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bills  of  exchange:  and  it  is  also  conceived  that  the  fifth  count      1791* 
oT  the  declaration,  which  states  the  bill  according  to  its  legal  Gii»»  and 
eflect  and  operation,  is  properly  adapted  to  the  case^  and  that    Jobviok 
llie  judgment  thereon  is  warranted  by  the  verdict     By  thus    M»nrad 
giving  eJBTect  to  the  bill,  justice  is  done  betwixt  the  parties,  and     .^^^ 
the  rule  affords  protection  to  tlie  fair  holder  of  bills  of  exchange 
against  frauds,  by  which  they  might  otherwise  be  injured;  with- 
out which  protection  the  currency  of  biljs  of  exchange  would    [  583  3 
be  greatly  obstructed,  and  great  inconveniences  would  arise  in 
commercial  transactions. 

Tkird.  It  is  objected,  that  the  Defendants  in  error  make  title 
to  the  bill  through  the  medium  of  a  felony;  but  supposing  the 
indorsement  of  the  name  of  White  to  have  been  a  felonious  acCy 
the  present  action  is  not  brought  against  the  person  who  com<> 
mitted  the  felony,  or  for  the  felonious  act;  and  it  has  been  de- 
cided [a)  that  the  bond  Jide  holder  of  a  stolen  bill  of  exchange 
might  maintain  an  action  upon  the  bill,  though  it  had  been  ne* 
gotialed  to  him  through  the  hands  of  the  person  who  stole  it 
In  the  present  case  however  the  question  does  not  arise;  for  the 
▼erdict  finds  no  intent  to  defraud,  and  consequently  no  felony 
is  found,  nor  can  be  intended. 

£.  Bear  croft. 
J.  Mingajfn 
A.  Chambre. 
This  case  was  argued  at  the  bar  of  the  House  by  Erskine  and 
BaweTf  for  the  Plaintifis  in  error,  and  by  Bearcrt^^  Mingayand 
Chambre^  on  behalf  of  the  Defendants  in  error. 

After  which,  on  the  26tb  ot  April  1790,  the  following  ques^ 
tions  were  put  to  the  Judges : — 

I.  Whether  the  making  of  the  instrument  declared  upon  ap- 
pears upon  the  special  verdict  to  be  so  criminal  that  the  policy 
of  the  law  will  not  suffer  an  action  to  be  founded  on  such  an  in^* 
strument?  * 

II.  Whether  upon  the  matter  found  in  the  special  verdict, 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  k 
biU  payable  to  bearer? 

III.  Whether  the  matter  of  the  special  verdict  will  sustain 
any  other  count  in  the  declaration  ? 

On  the  Sd  of  February  1791,  the  Judges  thus  delivered  their 
respective  opinions. 

{a)  Peacock  v.  Rkode»  aod  Another.  Doogl.  658.  Sro. 

S  S  2  HOTHAM^ 
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1791.  HoTHAM,  Baron. — In  answer  to  the  first  question  proposed 

G     iTand  ^  ^^*  "  Whether  the  making  the  instrument  declared  upon  ap- 

Johnson    pears  to  be  SO  criminal  that  the  policy  of  the  law  will  not  safe 
M^cTand  ^^  action  to  be  founded  upon  such  instrument?'*  I  am  of  opi* 

.^■^^  nion  that  no  such  4sriminality  can  be  dbtinctly  inferred  from 
this  verdict 

To  constitute  that  degree  of  orimiaality,  the  facts  found  mutt 
aaaount  to  this,  that  the  parties  have  uttered  the  bill  or  iiafe 

[  584  ]  forged  it  with  intent  to  defraud  some  person  in  ptarticoltf. 
Now  in  the  first  place,  acceptance  doe^  not  import,  ex  ot  iemh 
Iff,  an  utterance.  Acceptance  may  be  by  writing  or  by  pard.  If 
it  be  by  parol,  it  would  be  difficult  to  maintain  thai  to  be  sock 
an  utterance  as  would  amount  to  the  crime  supposed ;  and  if 
Jt  would  not,  it  seems  extremely  questionable,  whether  on  toy 
principle  the  mode  of  acceptance  can  change  the  colour  of  the 
act.  It  is  true  that  the  refusal  to  pay  may  afibrd  a  strong  pre- 
sumption of  the  original  intent;  and  yet  that  fact  standing  skme 
can  hardly  be  decisive.  It  may  admit  of  different  interpret- 
ations ;  and  if  by  any  fair  reasoning  it  can  receive  an  innocent 
construction,  that  will  always  be  presumed,  unless  it  be  ex- 
cluded by  the  finding  of  the  jury.  As  to  the  bare  writing  of 
the  name  of  a  non-existing  person,  that  will  not  amount  to  a 
forgery  unless  some  representation  be  made  to  give  the  instru- 
ment effect  and  operation ;  whereas  it  is  not  found  by  this  ver- 
dict that  any  such  representation  was  made.  It  is  necesiary 
therefore  for  the  jury  to  do  more  than  merely  to  find  the  in- 
sertion of  a  false  name  in  the  instrument :  of  itself  that  is  no 
crime;  but  it  becomes  one  by  being  done  with  a  design  of  de- 
frauding some  person  in  particular.  But  in  this  special  verdict 
so  far  from  that  being  found,  it  is  neither  found  nor  alleged 
that  there  was  an  intention  to  defraud  any  person.  That  I  take 
to  be  a  radical  and  insurmountable  defect  in  the  special  verdict; 
and  therefore  that  enough  does  not  appear  upon  it  Ux  warrant 
the  House  in  saying,  that  the  facts  found  amount  necessarily  to 
a  felony;  without  which  the  making  of  the  instrument  declared 
upon  is  not  so  criminal,  as  that  the  policy  of  the  law  will  not  suf- 
fer an  action  to  be  founded  upon  it 

With,  regard  to  the  second  question,  "  Whether  upon  the 
matter  found  in  the  special  verdict,  the  bill  mentioned  in  the 
fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer?^  it  is 
impossible  to  lay  out  of  the  case  any  of  the  facts  stated  in  the 

dedaratioDi 


IK  TU£  ThIRTY^FIBST  YfiAB  OF  GEORGE  III.  585 

declaration,  and  found  by  the  special  verdict;  the  answer  to  this      179K 
question  must  embrace  them  all.  It  is  equally  impossible  not  to  ^ ^ 

■  T        tf        c  OiBsoK  and 

feel  that  the  Plaintiffs  in  error  avow  themselves  to  be  in  this  Johnson 
situation,  namely,  of  palpably  endeavouring  to  avail  themselves  ^^^^^^ 
of  their  own  fraud ;  an  attempt,  which  the  law  will  in  no  case  Fsctok 
endure,  much  less  assist.  Unless  therefore  some  stubborn  rule 
of  law  stand  in  the  way  of  the  present  judgment  of  the  Court 
of  Kin^s  Benckj  it  ought  to  be  supported  ;  and  I  am  of  opinion 
that  no  such  rule  does  impeach  it.  It  is  admitted  that  many 
cases  may  be  put,  such  as  are  mentioned  in  Co.  Lit.  45 -a.  and.  in.  [  585  ] 
many  other  books,  in  which  deeds  and  solemn  instruments  are< 
not  always  to  be  construed  or  to  have  effect  according  to  their 
technical  or  literal  import,  but  that  they  shall  have  such  an 
operation  as  will  carry  the  intent  of  the  parties  into  execution^, 
though  contrary  to  the  strict  letter  of  the  instruments  them- 
selves. That  principle  will  in  my  apprehension  apply  directly, 
to  the  present  case.  The  bill  in  question,  on  the  face  of  it,  im^- 
ports  to  be  a  bill  of  exchange  payable  to  John  White  or  his 
order;  but  in  truth,  and  in  fact,  it  is  not  so,  it  never  was,  nor 
ever  can  be  so,  because  there  is  no  such  person  existing  as  John 
White,  which  is  found  to  be  a  fact  known  to  the  acceptors  as 
well  as  to  the  drawers.  Is  then  the  bill  so  vitiated  as  (contrary. 
to  the  principle  which  operates  on  deeds  and  other  instrumients): 
to  lose  all  its  efficacy  and  become  mere  waste  paper?  To  an« 
swer  that  question  we  must  resort  to  what  the  law  never  over- 
looks, the  intention  of  the  parties,  which  in  the  present  case 
was  clearly  otherwise.  The  Plaintiffs  in  error,  as  well  as  Lixfe^ 
sey  and  Co.,  meant  to  give  the  bill  a  credit  by  the  acceptance, 
and  to  put  it  into  circulation ;  and  they  all  thought  the  most 
convenient  way  of  doing  it  was  by  inserting  in  it  this  fictitious 
name.  It  having  been  found  then,  that  the  Plaintiflb  in  error 
knew  at  the  time  of  their  acceptance  that  the  name  of  Join. 
White  was  a  mere  fiction,  they  must  be  presumed  to  have  known 
more,  namely,  that  no  regular  or  formal  title  could  ever  be 
traced  through  him  by  any  holder  of  the  bilL  If  therefore 
they  have  accepted  a  bill  which  they  knew  was  so  framed  as  to 
be  incapable  of  being  proved  in  the  shape  it  bore,  they  shall 
nevertheless  be  held  to  their  undertaking  to  pay  it,  though  it 
be  presented  to  them  in  another,  because  they  themselves  have 
induced  such  necessity;  for  it  is  a  known  rule  of  law,  that  no 
man  shall  take  advantage  of  his  own  wrong ; 
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joHvaoN  It  is  impossible  not  to  consider  the  drawers  and  acceptors  liere 
VmtuA  ^  ^^^  A°^  ^^  same,  linked  together  for  the  purpose  of  giring 
.^^^  colour  and  effect  to  this  fraudulent  transaction.  The  difficoi^ 
on  the  form  of  the  bill  arises  from  no  mistake  or  accident,  bat 
from  the  deliberate  and  concerted  act  of  the  acceptors  as  wdl  as 
the  drawers.  But  it  is  still  in  their  power  to  give  effect  to  the 
bill ;  shall  they  not  then  be  obliged  to  do  so?  Perhaps  il  nsy 
not  be  too  much  to  say,  that  on  this  finding  a  presamption  vill 
arise  that  the  intention  of  the  acceptors  was,  that  it  shoaU  be 
payable  to  the  bearer;  for  they  knew  that  the  bill,  Tirtoally,  had 
[  586  ]  no  indorsement  upon  it  by  John  White;  they  knew  that  it  tmt 
into  the  hands  of  Minet  and  Fector  by  the  delirery  of  JJmq 
and  Co.,  and  that  in  truth,  whatever  semblance  it  bore^  it  wis 
nothing  but  a  bill  payable  to  bearer*  I  contend  that  it  is  not 
competent  to  these  partners  in  the  fraud  to  say,  '*  It  is  tree  «e 
**  did  accept  the  bill,  but  we  meant  nothings  by  that  aoceptanoe^ 
^  but  to  dieat  all  mankind,  let  the  bill  get  into  what  hands  it 
^  might.''  As  little  shall  they  be  permitted  to  aay,  after  haviog 
fidiricated  this  paper,  that  it  is  not  according  to  the  kw  and 
custom  of  merchants,  which  I  conceive  will  attach  on  die  biU, 
notwithstanding  the  fraud  used  in  its  original  formation.  The 
great  priddple  that  I  go  upon  is,  that  parties  to  a  bill  shall 
not,  any  more  than  parties  to  any  deed  or  instrument,  take  ad- 
vantage of  their  own  fraud.  In  truth  what  is  the  end  and  ef- 
fect of  acceptance  but  a  liability  to  pay?  The  acceptors  having 
given  this  bill  a  currency  when  they  knew  that  it  never  cook! 
be  paid  to  the  order  of  While^  the  law  will  presume  that  they 
intended  that  formality  should  be  waived.  If  it  be  waifed, 
what  does  it  remain  but  a  bill  payable  to  bearer?  Knowing 
that  it  was  impossible  to  pay  it  in  the  shape  it  bore,  they  accepted 
it,  but  knowing  at  the  same  time  that  it  was  possible  to  pay  it 
in  another.  The  law  will  conclude  then  that  such  was  their  in- 
tent; and  I  conceive  that  such  a  construction  will  be  roost  con- 
formable to  the  policy  which  affects,  and  the  principles  which 
operate  on  all  commercial  transactions.  That  policy  and  those 
principles  are  bottomed  in  liberality.  Bargains  shall  be  en- 
forced, undertakings  shall  be  executed,  and  promises  to  piy 
shall  be  performed.  The  rule  of  law,  that  a  man's  own  acts 
shaU  be  taken  most  strongly  against  himself,  obtains  not  only 

in 
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iDgrants,  but  extends  Id  principle  to  all  other  engagements  and     i79U 
under takinirs.     I  conceiye  therefore  that  the  acceptors  of  this  ^  , 

1    11  .  .  GiBsoM  and 

i     bill  shall  not  be  heard  to  say  in  a  court  of  justice,  that  as  they    Johnson 
E     neyer  intended  to  pay  it,  so  because  they  have  inserted  Whii^s  m^^^a 
1     ttame  in  it  they  nerer  shall  be  compelled  to  pay  it.     On  the    .F!^* 
ft.    contrary,  the  law  will  hold  them  more  strictly  to  a  compliance 
e    with  their  engagement,  on  the  single  gronnd  of  their  own  fraud, 
\t*    and  will  therefore  still  consider  the  bill  as  capable  of  transfer 
r     by  delivery.    A  bill  of  exchange,  in  its  own  nature,  amounts  to 
{11   nothing  more  than  an  authority,  on  one  hand,  to  pay  to  the 
m  order  of  the  person  to  whom  it  is  made  payable,  and,  on  the 
^i  tfther,  to  an  undertaking  on  the  part  of  the  acceptor  that  he 
^1  ^ill  pay  it.-    By  his  acceptance  he  puts  himself  into  a  situation 
gjg  that  makes  it  obh'gatory  on  him  to  pay  the  bill,,  either  in  the 
^  very  terms  of  it,  or  as  nearly  as  possible  to  its  literal  import;    [  587  ] 
^  imd  as  soon  as<  he  has  made  himself  the  principal  debtor  for 
^^  the  sum  contained  in  it,  the  law  raises  a  presumption  against 
L.  him.    But  the  presumption:  here  cannot  be  that  the  acceptors 
^  will  pay  it  to  the  order  of  White,  because  the  fhct  found  makes 
^    that  to  be  impossible^  and  impossible  in  their  own  knowledge. 
_,   The  name  of  JbAn  WhUe  then  must  be  considered  as  if  it  were 
.    Bot  on  the  bill  at  all,  as.  n&  name^  as  a  mere  ndn-entity.    To 
^  whom  then  must  the  presumption  arise  that  it  was  intended  to 
be.  pay  able,  but  to  the  only  person  it  could,  namely,  to  the 
. "  bearer?    And  I  am  of  opinion  that  die  great  ends  of  circu- 
lation, the  support  of  credit,  and  the  extension  of  commerce^ 
would  be  in  constant  danger  of  iatai:  checks,  if  bills  were  per- 
mitted to  be  so  made  as  to  enable  confederate  acceptors  to  set 
«p  their  own  fraud,  as  a  justification  for  refusing  payment  to  a 
Ifafr  and  honest  hdider  of  them  for  a  bondjtde  valuable  consi- 
deration, which  these  Defendants  are  found  to  have  given.  On 
(bis  question  therefore  I  am  of  opinion,  that  upon  the  matter 
limnd^  in  the  special  verdict,  the  bill  mentioned  in  the  5th  count 
wlkBj  be  deemed  in  law  a  bill  payable  to  bearer.     But  if  the  bill 
cannot  be  sustained  as  a  bill  payable  to  bearer,  then  on  the 
tbird  question,  ' 

^  Whether  the  matter  of  the  special  verdict  will  sustain  any 
other  count  in  the  declaration  ?'  I  am  of  opinion  that  it  will 
also  sustain  the,/Ers/,  by  considering  the  bill  as  a  new  bill  from 
the  time  of  the  subsequent  indorsement  oS  Livesey  and  Co..  For 
every  indorser  charges  himself  in  the  skme  manner  as  if  he  had 
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1791.  originally  drawn  the  bill.  From  the  moment  therefore  of  iht 
GnsoiTiiBd  ^'^^^^^  indorsement  by  their  procuration,  they  gave  the  Hun- 
JoBNtoii  tiffib  a  new  title  to  the  billy  and  they  gave  a  fresh  authority  to 
M»iETuid  Gibson  and  Johnson^  namely,  to  pay  it  to  their  own  oi^der ;  and 
iJ^^^  to  that  authority  Gibson  and  Johnson  must  be  taken  to  have  ac- 
ceded, because  it  is  expressly  found  that  their  acceptance  was 
subsequent  to  such  indorsement;  which  acceptance  then  made 
must  be  coupled  with  the  knowledge^  which  they  are  found  to 
have  had,  of  the  antecedent  fiction.  I  conceive  therefore  that 
having  accepted  it  after  Lii^5^and  Co.  had  so  indorsed  it,  aod 
knowing  at  the  same  time  that  although  there  was  on  the  bill  s 
fictitious  indorsement,  there  was  also  a  real  one,  the  law  wiU 
presume  them  to  have  given  credit  to  Ihaif  and  thereby  to  bafe 
accepted  a  good  and  a  valid  bill.  In  this  view  of  it,  I  consider 
them  as  liable  to  pay  the  bill  under  the  fiirst  count  in  the  dedap 
ration,  which  I  am  of  opinion  may  also  be  sustained  by  the 
special  verdict. 
[  588  3  PsaaTN,  Baron.  With  respect  to  the  first  question,  Bamdy, 
<<  Whether  the  making  of  the  instrument  declared  upon  appears 
npon  the  special  verdict  to  be  so  criminal  that  the  policy  of  die 
law  will  not  suffer  an  action  to  be  founded  on  such  instrameDt?* 
the  law  where  a  felony  has  been  committed,  will  not  pernut 
the  party  injured  to  proceed  against  the  offender  in  a  cavil  soi^ 
but  for  the  sake  of  the  public  he  must  seek  bis  remedy  by  a 
criminal  prosecution,  and  the  civil  action  shall  merge  in  the 
felony.  This  is  certainly  so  against  the  person  who  commits 
the  felony.  The  main  ingredient  to  constitute  the  crime  of 
forgery,  is  an  intention  to  defraud ;  it  must  be  so  laid  in  the  in- 
dictment and  proved.  In  the  cases  of  Wilkes  at  LauncesUm  (a), 
TufVs  case  (i),  and  Bolland's  case  (c)  cited  at  the  bar,  there  was 
a  false  representation  made,  a  &lse  name  put  upon  the  several 
bills  in  each  case,  and  in  all  an  intention  to  defraud  particular 
persons  was  charged  expressly  and  found.  Putting  a  fictitious 
person's  name  on  a  bill  of  exchange,  will  not,  I  conceive^ 
amount  to  felony,  unless  done  with  intent  to  defraud ;  and  I 


(a)  In  this  case  one  WiOeet  drew  a 
bill  in  a  fictitious  name  upon  a  fictiti- 
ous drawee,  in  favour  of  a  real  payee 
in  payment  for  goods  sold.  He  was 
first  indicted  for  the  cheat  at  Laun" 
ceston,  and  acquitted.  The  case  being 
stated  to  the  judges,  they  were  all  of 
opinion  that  the  tranfaction  was  a 


forgery  within  iiai.  5t  Geo.  S.  c.  9S. 
He  was  afterwards  indicted  i^ainfor 
forgery,  having  drawn  another  l^ 
under  the  same  circumstances,  and 
tried  before  Mr.  Justice  Yates  at  Boi^ 
min,  August  1767,  but  again  acquitteiL 
(b)  Leach's  Ch>wn  Law,  189. 


(c)  Ibid.  8  J. 
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bdieve  it  has  not  been  an  unusual  practice  amongst  merchants:     179K 

to  draw  bills  in  favour  of  fictitious  payees  without  any  inten*^ 

tion  to  defraud*     But  however  that  may  be^  it  does  not  appear,     Jmnmn 
nor  is  it  found  by  the  special  verdict,  that  there  was  in  this  case  i/S^^ 
an  intention  to  4efraud :  that,  as  I  think,  ought  to  have  been     ¥wnom, 
found  as  a  fact  by  the  verdict  to  merge  the  civil  action ;  and 
therefore  I  am  of  opinion  that  the  making  of  the  instrument 
declared  upon,  does  not  appear  upon  the  special  verdict  to  be. 
so  criminal  that  the  policy  of  the  law  will  not  su£fer  an  action 
to  be  brought  on  such  instrument. 

•   As  to  the  second  question,  xiz.  **  Whether  upon  the  matter 
found  in  the  special  verdict,  the  bill  mentioned  in  the  5tb  count- 
can  be  deemed  in  law  a  bill  payable  to  bearer  P**  these  factS: 
appear  in  the  special  verdict ;  that  the  name  of  Join  WhUe^ 
indorsed  on  the  bill  was  done  by  the  drawers  previous  to  the: 
receiving  the  full  value  from  the  Defendants  in  error;   tbal^ 
Gibson  and  Johnson  afterwards,  with  full  knowledge  that  John. 
WhUe  was  a  non-entity,  and  that  no  person  with  that  name, 
bad  indorsed  the  bill,  accepted  it*    This  circumstance  being 
known  to  the  acceptors,,  there  was  no  imposition  upon  tbem^    [  539  ] 
they  have,  with  their  eyes  open,  ratified  and  confirmed  the  actSi      •  ^     ' 
of  the  drawers,  guaranteed  the  payment  of  the  bill,  and  under* 
taken  to  discharge  it.    In  the  case  of  drawing  bills  of  exchange 
to  the  order  of  a  fictitious  payee,  the  drawer  and  acceptor,: 
knowing  the  fact,  have  no  reason  to  complain  of  any  injury  toi 
tb^n.    The  acceptor,  either  upon  the  credit,  or  for  the  honour 
of  the  drawer,  engages  to  pay  the  bill  when  due,  and  can  never, 
be  discharged  firom  that  engagement  except  by  satisfying  the^ 
billf  which  if  he  once  does  to  the  bondjide  holder,  he  can  run^ 
no  risk  of  any  claim  from  a  fictitious  payee.    Every  person^ 
whose  real  name  and  signature  appears  on  a  bill  of  exchange^ 
is  responsible  to  the  extent  of  the  credit  he  gives  to  it  in  the; 
negotiation  of  it    It  is  contrary  to  justice,  and  not  to  be  en«^ 
dared,  that  fraudulent  drawers  and  acceptors  should  receive.  • 
benefit  by  their  own  acts,  and  their  estates  be  exonerated  from, 
the  demands  of  their  just  creditors.    The  claim  of  the  Defens 
dants  in  error  certainly  in  justice  and  equity  ought  to  be  sup-; 
ported,  and  I  think  it  may  in  law  be  maintained  upon  the  5th, 
covnty  as  on  a  hiM  payable  to  bearer.  The  intent  of  the  drawers, 
and  acceptors  of  the  bill  seems  to  be,  to  have  made  a  negoti- 
able instrument ;  and  if  for  any  defect,  it  cannot  be  made  so  by 

indorsement^ 
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1791.  indonement,  it  t»  reasonable  it  should  be  made  valid  in  nf 
Qj^^^  ^^  way  in  which  that  effect  can  be  produced  :*  and  there  does  not 
Jonriow  occur  to  me  any  rule  of  law  to  prevent  its  being  made  good  Ay 
Urmtod  ^iivety*  IF  a  bill  be  made  payable  to  a  person  not  exiatii^,  it 
^^B^  operates  as  a  bill  payable  to  bearer.  Where  the  bill  is  in  the 
hands  of  a  purchaser  for  a  full  and  valuable  consideraticm  Soul 
JUe^  and  the  acceptor,  befere  his  acceptance!  is  privy  to  llie 
non-existence  of  the  payee,  and  who  cannot  give  an  oidov-  it 
is  in  effect  and  in  point  of  law  the  same  thing  as  if  made  ptf* 
able  to  the  holder^  namely,  the  bearer.  Many  inatraments  mtjr 
be  enforced  contrary  to  the  words,  Co.  Ldii.  43  a.  S04  fc; 
words  of  demise  may  operate  as  a  grant,  covenant  to  sImmL 
seised,  confirmation,  and  in  other  ways :  at  one  time  they  mtf 
operate  as  a  lease,  at  another  time  as  a  confirmation,  in  order 
to  preserve  right  and  do  justice,  the  taw  being  anxious  sad 
astute  to  obtain  those  purposes.  In  the  case  of  Sitme  v.  Rte^ 
hmdi  cited  3  Term  Rep.  B.R.  176(a),  Lord  Mamfdd  said^ 
in  bilb  of  exchange  names  of  payees  were  often  nsed  of  persons 
not  having  existence,  and  sudi  bills  indorsed  by  die  dnnrer; 
and  if  with  knowledge  of  that  fact  a  bill  is  accepted  and  pot  in 
[  590  ]  circulation,  it  shall  not  lie  in  the  acceptors  moutli  to  9Hj  die 
biU  is  a  bad  one.  And  in  that  cose  Lord  Man^Beld  held  thst 
the  acceptor  was  liable^  though  there  was  a  fictitious  payees  and 
that  such  acceptor  should  not  be  at  liberty  to  deny  the  validity 
of  the  bill,  which  by  lending  his  acceptance  he  had  put  in  cir- 
culation. In  Peacock  v.  Rhodes^  Dough  632,  Lord  Mamfdi 
in  giving  the  opinion  of  the  Court,  said,  *<  the  law  was  settled, 
<<  that  the  holder  of  a  bill  coming  fairly  by  it,  has  nothing  to 
*<  do  with  the  transaction  between  the  original  parties,  excqit 
^<  in  the  single  case  of  a  note  for  money  won  at  play.''  Ptke 
v%  Nealey  8  Bwr.  1354.  was  the  case  of  a  forged  Ull,  whicb 
had  been  accepted  and  paid  to  the  Defendant  in  the  course  of 
trade ;  there  Lord  Mansfield  held^  that  the  acceptor  having  given 
credit  to  it  by  his  acceptance,  should  not  recover  back  what  be 
had  paid  to  a  bondjfide  holder.  In  Collis  v.  Emmeit^  Term  Sep. 
C.  P.  313  (i),  where  a  bill  was  made  payable  to  a  fictitioBi 
payee  or  order,  it  was  holden  that  the  indorsee  might  main* 
tain  an  action  against  the  drawer,  as  on  a  bill  payable  to  bearer.. 
Under  the  circumstances  stated  in  this  special  verdict,  I  see  no 

(a)  Vide  antc>  p.  zie^  a  note  of  that  case;  (h)  Ante»  515. 

distinction 
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dutinction  that  can  be  made  between  the  drawer  and  acceptor      1791. 
of  such  bill.  The  bill  indeed  in  this  case,  as  in  Collis  v.  Emmeitj  q,„^,^  ,^ 
is  pajrable  to  John  While  or  order,  but  before  the  Plaintiffs  in     Johnsom 
error  accepted  it,  they  knew  that  John  White  was  not  in  exist-   MnnwMid 
ence»  and  could  not  make  an  order :  the  indorsees,  ignorant  of     Faom 
that  fiict,  pay  a  fiill  value  for  the  bill ;  the  acceptors  have,  by 
lending  their  name^  given  circulation  to  the  bill,  and  have,  as  I 
ocmceiv^  undertaken  to  pay  the  bill  to  such  person  as  shall  be 
the  Inm&Jide  holder :  their  engagement  is  to  pay  the  bill  in  any 
way  in  which  it  can  take  effect.     Upon  the  whole  therefore  I 
ooQCvr  with  the  judgment  of  both  the  courts  of  King's  Bench 
supd  Common  Pleas,  and  my  answer  to  the  second  question  isy 
tlMit  upon  the  matter  found  in  the  spedal  verdict,  the  bill 
laentioned  in  the  5th  count  may  be  deemed  in  law  a  bill/M^ 
Me  fo  hearer. 

.The  third  question  is,  whether  the  verdict  can  be  sustained 
upon  any  other  count  in  the  declaration  ?  If  the  verdict  could 
not  he  supported  on  the  fifth,  I  conceive  it  may  be  sustained 
upon  the.  first  count  in  the  declaration,  and  that  this  transaction 
will  atandy  or  may  be  considered  in  this  way,  viz.  that  by 
lAveug  and  CJa  making  the  biU  payable  to  John  White  or  order, 
there  being  no  such  person  existing  by  that  name,  they  have 
themadvas  a»umed  and  taken  the  name  of  White  for  the  pur- 
poae  of  indorsing  and  negotiating  the  bill,  with  tlie  consent  and 
by  the  andiority  of  the  persons,  who  afterwards^  knowing  the  [  591  3 
fid,  accepted  the  bill ;  that  this  was  truly  and  substantially 
making  the  bill  payable  to  iheir  ctom  order^  and  that  the  case 
may  be  considered  as  if  every  thing  respecting  John  White  and 
or^er,  so  fiur  as  regards  the  drawers  and  acceptors,  was  struck 
cat  of  the  bill,  and  that  by  the  indorsement  by  Uveset/  and  Co. 
it  will  operate  as  a  new  biU,  Salk.  125.  Upon  the  third  ques- 
tiopf  therefore,  the  best  opinion  I  can  form  is,  that  the  verdict 
may  be  sustained  upon  the^^  as  well  as  upon  the  fifth  count 
of  the  declaration. 

.  Thoickov,  Baron.  Before  I  proceed  to  state  the  questions 
uribich  have  been  proposed  to  the  Judges,  it  may  be  proper  to 
recall  the  attention  of  the  House  to  the  declaration  in  this  case, 
mfd  to  the  Sucta  disclosed  in  the  special  verdict.  This  is  an 
actioB  of  assmiipsiL  The  first  count  of  the  declaration  states^ 
that  certain  persons  carrying  on  trade  as  parties  under  the  firm 
aSUveaetf  and  Co.  on  the  18tb  oi  February  1788,  according  to 

the 
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tioned  in  the  bill  became  and  was  payable  to  the  bearer  thereof     179I- 
according  to  the  effect  and  meaning  of  the  bill ;  averring  also  gi»ok  and 
•that  the  Plaintifis  were  the  bearers  and  proprietors  thereof.  JoBifaov 

The  seventh  count  states  that  there  was  a  partnership  of  cer-  Hnm  and 
tain  persons  using  trade,  as  well  in  the  name  and  firm  of  Lave"  l?^^^ 
sey  and  Co.  as  in  the  name  and  firm  oijohn  White  /  that  the 
last-mentioned  persons  made  the  bill,  (the  hand  of  one  of  them 
on  their  joint  account,  and  their  copartnership  name  and  firm 
-of  Livesey  and  Co.  being  thereto  subscribed,)  and  directed  it  to 
the  Defendants,  requiring  them  three  months  after  date,  to  pay 
to  the  said  last-mentioned  copartners  by  the  name  of  John 
White  or  order,  721/.  55.,  and  that  the  said  last-mentioned  co- 
4partners  afterwards  by  a  certain  indorsement  in  writing,  ap- 
jx>inted  the  contents  to  be  paid  to  the  Plaintifis,  and  delivered 
the  bill  so  indorsed  to  them,  &c.  The  other  counts  are  for 
money  had  and  received  by  the  Defendants  to  the  Plaintifis ; 
£>r  money  paid,  laid  out  and  expended  by  the  Plaintiffs  to  the 
use  of  the  Defendants ;  and  for  money  lent  and  advanced  by 
the  Plaintifis  to  the  Defendants. 

The  Defendants  having  pleaded  the  general  issue,  the  jury 
have  found  a  special  verdict  to  this  effect;  *^  That  lAveseyf 
Hargreave  and  Co.  on  the  18th  day  of  Februanf  1788,  made 
p.  certain  instrument  in  writing  with  their  partnership  name 
snbscribed^  directed  to  the  Defendants,  (and  which  is  set  out 
in  the  words,)  requiring  them  three  months  after  date^  to  pay 
to  John  White  or  ordeVf  721/.  55.  value  received:  That  Xftpe- 
$ey  and  Co.  at  the  time  of  making  it,  well  knew  that  no  such 
person  as  Join  White  in  the  instrument  mentioned  existed. 

That  an  indorsement  was  afterwards  made  by  Livesey  and  [  593  ] 
Co.  on  the  instrument,  purporting  to  be  the  indorsement  of  John 
White  named  therein,  and  requiring  the  money  contained  in  the 
instrument  to  be  paid  to  Livesey  and  Co.  or  their  order;  that 
Jjmsey  and  Co.  afterwards  by  an  indorsement  on  the  instrument, 
subscribed  by  Absalom  Goodrich^  by  procuration  of  Livesey  and 
Co.,  appointed  the  money  to  be  paid  to  the  Plaintiffi,  and  de- 
livered the  bill  so  indorsed  to  the  Plaintifis  for  a  full  and  va- 
luable consideration  in  money,  and  that  the  Plaintifis  became 
and  still  are  the  holders  of  the  instrument:  That  the  instru- 
ment was  afterwards  accepted  by  the  Defendants,  they  well 
knowing  that  no  such  person  as  John  White  named  in  the  in- 
strument existed,  and  that  the  name  of  John  White  indorsed 

thereon 
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1791*     thereon  was  not  the  hand-writing  of  any  person  of  that  name.'' 

Gibson  and  '^^^  verdict  then  finds  that  Gibson  and  Johnson^  at  the  time  of 

JoHNsoif     making  and  accepting  the  instrument,  had  not,  nor  bad  thcj  at 

Himnrad   ^"^7  ^^^^  since^  any  money,  goods,  or  eflects  whatsoever  belong- 

^^^     ing  to  lAoesey  and  Co*  or  to  Minet  and  Fector  in  their  hands, 

and  that  QU^son  and  Johnson  have  not  paid  the  bill.    Upoa 

this  special  verdict  the  court  of  King's  Bench  has  given  jodg^ 

ment  for  the  Plaintifi  below,  the  now  Defendants  in  error,  wpan 

the  fifth  count  of  the  declaration,  and  fi>r  the  Pldntifi  in  error 

on  the  other  counts.    And  your  Lordships  having  heard  tlie 

arguments,  have  been  pleased  to  propose  the  following  questiooi 

to  the  Judges. 

1st.  Whether  the  making  of  the  instrument  declared  opoo 
appears  upon  the  special  verdict  to  be  so  criminal  that  the 
policy  of  the  law  will  not  suffer  an  action  to  be  founded  opob 
such  instrument? 

.2dly.  Whether  upon  the  matter  found  in  the  special  verdict 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill 
payable  to  bearer  ? 

Sdly.  Whether  the  matter  of  the  special  verdict  will  sostsin 
any  other  count  in  the  declaration  ? 

The  first  question  proposed  does  not  proceed  on  any  <kqec^ 
tion  to  the  fi)rm  of  this  particular  action,  but  to  the  mmntaiiH 
ing  of  any  action  whatsoever  against  Oibson  and  Joknsin  in 
respect  of  the  bill  in  question,  supposing  that  there  may  hare 
been  disclosed  by  the  special  verdict  such  a  degree  of  criminality 
on  the  part  of  Gibson  and  Johnson  in  the  share  they  have  had 
in  the  transaction  relating  to  this  bill,  as  is  sufficient  to  involre 
them  in  the  guilt  of  felony,  and  consequently  such  as  calk  for 
a  public  prosecution,  instead  of  a  private  action  by  the  party 
[  594  ]  complaining  of  the  breach  of  a  contract  so  constituted.  Un- 
doubtedly there  have  been  cases  in  which  the  indorsement  of  s 
fictitious  name  upon  a  bill  of  exchange  has  been  determined  to 
be  a  forgery;  for  it  is  not  essential  to  constitute  that  crime,  that 
there  should  be  a  person  in  existence  whose  name  is  finrgcd, 
though  it  is  essential  that  it  should  be  done  with  intent  to  de- 
fraud some  person  who  must  be  particularly  specified.  In  the 
present  case  there  is  nothing  stated  by  the  verdict  to  charge 
Gibson  and  Johnson  with  the  fact  of  assisting  Livesey  and  Ca 
in  the  false  making  or  counterfeiting  this  indorsement,  eren 
supposing  it  had  been  expressly  found  to  have  been  done  by 

Uvesfy 
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Uoaof  and  Co.  with  iutcat  to  defraud  Miiut  and  Fector.  If  17S1. 
therefore  there  is  an;  ground  for  imputing  to  Gibion  and  JbAti-  Gunawd 
KM  a  felony  in  respect  of  tbii  bill,  it  mnst  be  the  oftoce  of  ut-  JoonoB 
tcriog  and  publishing  the  indorsement  knowing  it  to  be  forged.  tSrrn^ 
I  am  at  present  by  no  meana  prepared  to  m,yj  that  the  mere  ^^L 
ludertaking  of  a  man  to  pay  a  bill  dravo  npoo  him  by  hia  eor* 
re^KHideiit  in  favour  of  a  person  who  baa  oo  existence,  is  of 
itaelf  an  uttering  and  publishing  (£  the  indorsement  knowing 
it  to  be  forged*  within  the  meaning  of  the  statute.  But  1rhab> 
«ver  may  be  the  determination  of  such  a  cas^  if  ever  it  thould 
cmne  before  a  conrt  of  criminal  judicature,  the  question  can- 
DM  arise  aoless  the  fact  be  stated  to  be  committed  with  intent 
to  ddraud  some  particular  person,  which  is  not  the  preaettt 
cose.  And  indeed  it  here  appears,  that  Minet  and  Fector  had 
parted  with  their  money  to  Uxeta/  and  Go.  for  the  bill,  before 
it  waa  accepted  by  Gibion  and  Johnson.  If  therefore  this  pre- 
liDUOaiy  objection  to  the  Plaintiff's  caiisc  of  acUoo  be  not  well 
faimded,  which  I  conceive  it  not  to  be,  it  is  next  to  be  ooi»> 
stdered  whether  this  action  can  be  maintained  on  the  fifth 
count  of  the  declension,  which  treats  the  hill  as  payable  to  the 
bearer,  and  deduces  a  title  to  the  Piamli&  in  the  aoUon  in  that 
duwacter;  on  which  count  jodgment  has  been  given  for  them 
I9  the  Court  of  King's  Bench.  To  consider  the  bill  in  qneation 
aa  tt  bill  payable  to  bearer,  is  undoubtedly  to  treat  it  as  an  in- 
atmment  in  a  different  form  from  that  in  which  it  appears  i  and 
yet  U  is  certain  that  the  bill  is  not  in  reality  what  it  imports  to 
Itm,  The  construction  which  has  been  put  upon  this  instrnment 
by  the  Court  below,  is  that  which  will  give  efiect  to  it,  and  com- 
pel the  Defendants  there  to  do  what  in  justice  tbey  are  bound  to 
dOf  BA  to  B»ke  good  the  engagement  they  entered  into  by  m>* 
celling  the  bill ;  vm.  to  pay  the  amount  of  iL  In  order  to  sup- 
port this  conatruction,  recourse  must  be  had  to  the  fects  di»* 
dosed  by  the  special  verdict ;  and  there  it  ai:^>ears  that  Xtnesry  [  6M. } 
and  Co.  when  they  made,  and  Gibson  and  Jithtuon  when  th^, 
acoqKed  the  bill,  knew  that  there  was  no  such  person  aa  John 
ff^Kflr,tb»Biq}posed  payee  of  the  bill,  in  existence  to  receive  the 
noney,  ei  authorize  any  other  person  by  indorsement  to  rd> 
aeire  it,  and  th«t  the  bill  was  incapable  of  bdng  ntigotiated  ia 
that  foro.  But  it  was  meant  to  be  a  negotiable  bill  of  ex« 
cbangc^  ^d  has  actually  been  delivered  for  a  valuable  consideriH 
tion ;  and  therefore  to  give  effect  to  it,  and  to  what  we  must  take 
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1 791 .     to  be  the  intention  of  the  parties,  it  seems  requisite  to  oonttrae  it 

■G ua  ^^  between  those  parties)  a  bill  payable  to  bearer^  and  oonie* 

Jomraow    quently  assignable  by  the  delivery  which  has  taken  place.  It  is 
Hnm*i!iid  ^^'»  (^  ^^  ^'^  by  the  Court  of  Kingfs  Bench  in  giving  jadg- 
FccToft     ment  in  the  case  of  Tatiock  v.  Harris  (a)  in  Easier  Term  1789») 
that  many  instruments  may  be  enforced  contrary  to  the  wordiif 
of  them ;  as  if  £•  tenant  for  the  life  of  C,  and  he  in  remaiih 
der  or  reversion  in  fee  having  several  estates  in  the  same  land, 
join  in  the  same  lease  by  deed ;  during  the  life  of  C  it  shall  be 
csonsidered  as  the  lease  of  B.  and  confirmation  of  him  in  refer- 
sion  or  remainder,  and  after  the  death  of  C  it  is  the  lease  of 
the  remainder  man,  and  the  confirmation  of  B.  according  to  Ok 
Utt.  45  a.  The  case  of  CoUis  v.  Emmett  determined  by  the  Court 
of  Common  Pleas  in  Hilary  Term  1790,  which  is  reported  m 
the  Term  Reports  of  that  Court  (6),  and  which  has  been  re- 
ferred to  in  the  argument,  appears  to  have  been  decided  on  the 
same  principle  with  the  present  case.    There  the  Defendsnt 
wrote  his  name  on  a  blank  paper,  and  delivered  it  to  UveseyvoA 
Co.  for  the  purpose  of  drawing  a  bill  of  exchange  for  sudi  som, 
and  payable  to  such  person  as  they  should  think  fit.    Uvesy 
and  Co.  drew  a  bill  on  the  paper  over  the  Defendant's  name  for 
1551/.  upon  themselves,  payable  to  George  Chapman  or  order, 
which  a  clerk  of  Lioesey  and  Co.  accepted  for  them ;  and  with 
the  authority  of  lAvesey  and  Co.  the  name  of  George  Chapman 
was  indorsed  upon  the  paper.    This  bill  was  then  delivered  for 
a  valuable  consideration  to  a  person  on  behalf  of  one  Jeffw/i 
who  negotiated  it  with  the  Plaintiffs :  there  was  no  such  person 
as  Chapman  the  supposed  payee.     In  an  action  brought  by  the 
Plaintiffs  against  Emmett  as  the  drawer  of  the  bill,  the  Court 
held  upon  a  special  verdict  that  the  Plaintiffs  might  recover 
against  him  as  the  drawer  of  a  bill  payable  to  bearer ^  on  a  coaot 
to  that  effect.     Upon  the  whole  therefore  I  conceive,  on  this 
C  596  ]    special  verdict,  that  the  bill  mentioned  in  the  fifth  count  may  be 
deemed  in  law  a  bill  payable  to  bearer. 

But  supposing  that  it  cannot  properly  be  so  deemed,  then  I 
conceive  that  the  matter  of  the  special  verdict  will  sustain  the 
JirU  count  in  the  declaration,  and  in  this  way,  t?f«.  the  request 
contained  in  the  bill  directed  to  Gibson  and  Johnson  to  pay  the 
money  to  John  White  or  order,  inasmuch  as  no  such  penoa 
existed,  and  that  was  known  both  to  the  drawer  and  drawee^ 

(a)  3  Term  Rep.  B.  R.  174.  (5)  AnU,  315. 

may 
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Riliy  be  considered  (as  between  those  parties)  as  a  request  to  pay      1791* 
so  much  money,  without  mentioning  any  payee ;  and  the  in-  gib«om  and 
dorsement  of  the  fictitious  name  a  mere  nullity,  conveying  no    Johnmv 
interest  to  Livesey  and  Co.  as  indorsees*     It  is  material  then  to  Mranud 
consider  what,  under  these  circumstances,  m^y  be  the  effect  of    -^^^ 
tbe  indorsement  from  Livesey  and  Co.  on  the  bill,  whereby  they 
direct  the  contents  to  be  paid  to  Minet  and  Fector.     In  such 
case  it  seems  no  forced  construction  of  that  indorsement  to  say^ 
that  Livesey  and  Co.  speak  by  it  this  language  to  Gibson  and 
Minson^  **  We  have  on  the  face  of  this  bill  required  you  to 
**  pay  1%\U  5s.  without  mentioning  any  real  person  to  whom  it 
^*  can  be  paid  (and  which  you  know);  we  now  direct  you  to 
V  pay  that  sum  to  Minet  and  Fector!*    After  which  direction^ 
the  acceptance  is  made  by  Gibson  and  Johnson*  Thus  the  names 
of  Minet  and  Fector  may  be  incorporated  in  the  bill,  instead  of 
the  fictitious  name  of  John  Whites  and  they  will  be  in  titled  to 
maintain  their  action  on  the  first  count  of  the  declaration, 
which  has  stated  the  special  circumstances  of  the  case,  and 
which  are  verified  by  the  special  verdict 

The  result  of  the  whole  is,  that  the  opinion  which,  with  ail 
deference,  I  have  to  submit  to  the  House  on  the  questions  pro- 
posed is, 

1.  That  the  making  the  instrument  declared  upon,  does  not 
appear  upon  the  special  verdict  to  be  so  criminal,  that  the 
policy  of  the  law  will  not  suffer  an  action  to  be  founded  on  such 
instrument. 

2.  That  upon  the  matter  found  in  the  special  verdict,  the  bill 
mentioned  in  the  fifth  count  can  be  deemed  in  lam  a  bill  payable 
io  bearer.    Or  if  it  cannot,  then 

S.  That  the  matter  of  the  special  verdict  will  sustain  the  Jlrst 
count  of  the  declaration. 

Gould,  J. — As  it  appears  in  the  first  count,  and  by  the  ver- 
dict, that  the  drawers  Livesey  and  Co.  and  the  drawees  Gibson 
and  Johnson  knew  that  no  such  person  as  John  White  existed, 
and  therefore  that  it  was  impossible  there  should  be  such  an  in-  [  597  3 
dorsement  as  the  bill  literally  seems  to  require,  and  consequently 
that  it  could  never  have  been  intended  there  should  be  such  an 
indorsement,  I  think  that  must  be  rejected  as  surplusage  and 
repugnant  The  bill  then  vnll  stand  as  a  direction  to  pay  to 
order,  and  supposing  it  to  have  been  drawn  in  that  form,  to  pay 
to  order,  I  consider  the  word  our  must  have  been  supplied  by  a 

VOL.  I.  XT  necessary 
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1791,  necessary  sulintclKgitur ;  and  then  the  bill  being  indorsed  to  tlK 

Gibson  aod  Pla^'^^'ffs  for  a  full  and  Valuable  consideration,  they  became  the 

JoHNioN  honajide  holders,  and  upon  this  construction  clearly  intitled  to 

MwinTand  recovcr  against  the  acceptors.     Nor  would  the  hiw  allow  them 

Fbctok  qj^  ^jjg  drawers  to  say  that  they  intended  to  cheat  and  defraud 

m  Error.  "^  ^ 

the  holders  who  should  purchase  it  as  a  fair  bill,  which  the  ac- 
ceptors ratified  as  such,  and  on  whom  (the  bill  b»ng  directed  to 
them  to  pay)  the  Plaintiffs  could  not  but  have  a  principal  re^ 
liance  for  payment  in  case  they  should  accept  it,  which  from  the 
nature  of  the  transaction  was  to  be  expected.  For  Xor  ai 
sanctio  justa^  jvbens  honesta^  prohibens  contraria,  I  therefore 
conclude  that  this  bill  is  to  be  considered  as  a  bill  draWn  dotbe 
Defendants  payable  to  the  order  of  the  drawerSj  and  in  that  view 
is  no  more  than  in  the  ordinary  cours*e  of  a  bill  payable  to 
order  within  the  custom  of  merchants;  in  which  case,  whether 
the  acceptor  had  effects  of  the  drawer  or  not  is  iraroateriaL 

Upon  the  supposition  that  the  opinion  I  entertain  and  halFO 
delivered  on  the  first  count  should  be  conceived  not  to  be  tfr> 
nable,  the  next  consideration  will  be  whether  the  ground  takes 
by  the  Court  of  King's  Bench  to  construe  it  to  be  a  b31  aoder 
the  circumstances  of  the  case  payable  to  bearer^  is  right,  tH  res 
magis  vdleat  qudm  pereat ;  whether  when  it  is  impossible  for  the 
instrument  to  operate  literally,  the  equity  of  the  law  will  not 
put  such  a  sense  upon  it  as  will  answer  the  intention  of  the  pir> 
ties  and  give  it  effect.  It  would  be  enough  to  say  to  give  it 
effect  to  the  innocent  party,  but  I  do  not  hesitate  to  speak 
plurally,  the  intention  of  the  parties^  since  it  appears  that  both 
drawers  and  acceptors  knew  it  could  not  have  effect  literally  in 
the  form  in  which  it  was  fabricated,  and  as  I  have  already  ob- 
served, the  law  will  not  endure  that  they  shodld  allege  that 
their  intention  was  fraudulent;  for  allegans  mam  tttrpituiinem 
non  est  audiendus.  It  is  a  rule  of  law,  that  every  instrument 
shall  be  construed  in  the  most  forcible  manner  agaihst  the 
maker.  The  argument  then  results  to  this :  it  was  in  the  power 
of  the  drawers  and  acceptors  (for  it  is  evident  they  acted  ia 
[  598  ]  concert)  to  have  framed  the  bill  to  be  payable  to  a  real  person 
or  order,  or  to  bearer,  and  in  either  case  it  would  have  been 
effectual  to  charge  the  drawers,  and  after  acceptaiice  die 
drawees.  But  they  do  not  choose  to  take  the  first  course ;  and 
it  is  highly  j^robable  (I  might  say  apparent)  that  the  reason  waff 
they  knew  that  no  substantial  payee  would  indorse  the  l»ll,  and 

so 
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^     M  th^tr  ptirpos^  in  ibftt  rdi*fn  would  be  defeated.     They  there-      1791. 
*    fi>re  resort  to  an  elu96ry  form,  which  could  not  in  that  shape  qJ^^JJ^ 
■-    haVe  any  force  or  effect.     It  remains  then  that  it  should  be    JouHum 
i^    construed  that  they  meant  the  bill  i^hould  be  payable  to  bearer^   Mim  nA 
ti    M  being  the  only  way  in  which,  in  its  original  formation,  it    |J^J"J 
rr    contd  take  efiect  and  oblige  then  as  a  lull  of  exchange. 
\h   "    No  violence  is  done;  it  follows  and  enforces  what  niust  be 
:if  presumed  to  be  their  intention^  the  payment  to  the  person  justly 
gr;  itotitled  io  the  money.    No  inconvenience  can  ensue,  because  by 
gf   the  satisfaction  of  the  bill  all  farther  circulation  of  it  is  at  an 
3P-  end.     For  these  ri^asons  1  am  of  opinion  that  the  Court  of 
i^r  King's  Bench  had  sufficient  foundation  to  decide  for  the  Plaiui- 
^.  tiflfs  on  the  fifth  count. 

,  jj       Lord  Chief  Baron  Eyre* — ^This  is  an  action  on  the  ease,  and 
;.g  the  Plaintiffs'  declaration  consists  of  ten  counts.     In  the  first 
^^  they  state,  that  certain  persons  using  trade  and  commerce  as  co*> 
1^  partners,  in  the  copartnership  name  and  firm  of  Liveset/,  Har-^ 
^reave  and  Co.  according  tathe  usage  and  custom  of  merchants, 
, ,  inade  their  bill  of  exchange  in  writing,  (the  hand  of  one  of  the 
.^.  said  copartners  on  their  joint  account,  and  in  their  copartner- 
ship name  and  firm  being  thereunto  subscribed,)  and  directed 
'^  it  to  the  Defendants  by  the  name,  &c.  and  thereby  required 
'^'  them,  three  months  after  date,  to  pay  to  Mr.  John  White  or 
drder,  721/.  5s*  value  reeeived,  with  or  without  advice;    they 
die  said  Livesey^  Hargreave  and  Co.  then  and  there  well  know^ 
Ing  that  no  such  person  as  John  White  in  the  said  bill  of  ex* 
change  named  existed :  upon  which  bill  afterwards  an  indorse* 
\  ment  was  made,  purporting  to  be  the  indorsement  of  John  White 
named  in  the  said  bill,  and  to  be  subscrilied  with  his  hand  and 
name,  and  purporting  to  require  the  sum  of  money  in  the  bill 
contained  to  be  paid  to  the  said  Lroeser/j  Hargreave  and  Co.  or 
their  order.     That  afterwards  the  said  persons  using  trade^  &c. 
in  the  name  and  firm  of  Livesey^  Hargreave  and  Co.  by  an  in- 
dorsement subscribed   with   the  name  and  hand  of  Absalom 
Goodrich^  by  procuration  of  the  said  Livesey,  Hargreave  and 
€k>.  according  to  the  usage  and  custom  of  merchants  appointed    [  599  ] 
the  contents  of  the  bill  to  be  paid  to  the  Plaintiffs,  and  de* 
Itvered  the  bill  so  indorsed  with  the  names  of  White  and  Good^ 
rich  to  the  Plaintiff;   which  bill  was  afterwards  according  to 
the  usage  and  custom  of  merchants  shewn  and  presented  to  the 
Diefendants  for  their  acceptance,  who  according  to  the  usage 
*  *  T  T  2  and 
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1791.     and  custom  of  merchants  accepted  the  saime,  knowing  tSiatae 
^ ,  such  person  as  John  White  in  the  bill  named  existed,  and  that 

Gifisow  and  ^ 

Johnson    che  name  John  White  indorsed  on  the  bill  was  not  the  hand- 
MiKM*aiid  writing  of  any  person  of  that  name.     By  reason  isih'erex^^  and 
Fkctoe     jy  Jbrce  of  the  usage  and  aistom  of  merchants^  the  Defendants 
became  liable  to  pay  to  the  Plaintifis  the  contents  of  the  bill 
according  to  the  tenor  and  effect  of  the  bill,  and  of  their  ac- 
ceptance, &c. 

The  sum  of  this  count  is,  that  Uvisseifj  Hargreave  and  Ca 
drew  a  bill  on  the  Defendants,  payable  to  a  non-existing  paye% 
which  was  indorsed  by  somebody,  in  the  name  of  such  payeei 
to  Livesey^  Hargreave  and  Co.  and  by  them  by  procuration  in- 
dorsed and  delivered  to  the  Plaintiffs;  which  bill  was  after- 
wards accepted  by  the  Defendants,  knowing  the  payee  to  be 
non-existing,  and  the  indorsement  by  the  payee  not  to  be  the 
hand-writing  of  any  person  of  that  name. 

The  second  count  states  the  making  the  bill,  as  before^  by 
fAvesey^  Hargreave  and  Co.  they  knowing  that  the  said  John 
White  was  not  a  person  dealing  with,  or  known  to  them,  and 
using  his  name  as  a  nominal  person  only,  and  intending  not  to 
deliver  the  same  to  be  actually  indorsed  by  him.  This  count 
then  states  the  indorsement  as  before,  and  the  subsequent  in- 
dorsement by  Livesey^  Hargreave  and  Co.  by  procuration  to  the 
Plaintiffs,  and  that  Livesey^  Hargreave  and  Co.  deliv^^  the 
bill  so  indorsed  to  the  Plaintiffs,  without  having  delivered  the 
same  to  the  said  John  White^  and  without  any  actual  indorse- 
ment or  assignment  thereof  by  the  said  John  White.  It  then 
states  the  presenting  the  bill  for  acceptance  as  before,  and  that 
the  Defendants  well  knowing  that  Livesey^  Hargreave  and  Ca 
had  made  and  delivered  the  bill  as  aforesaid,  with  such  inten- 
tion as  aforesaid,  and  that  the  name  John  White  indorsed  was 
not  the  proper  hand-writing  of  John  White  in  the  bill  named, 
accepted  the  same,  &c« 

This  second  count  does  not  seem  to  differ  essentially  from 
the  first. 

The  third  count  states  the  bill,  as  before,  to  be  made  payable 
to  them  Livesey,  Hargreave  and  Co.  by  the  name  and  description 
[  600  ]  of  Mr,  John  White  or  order^  and  so,  dropping  the  indorsement 
in  the  name  of  John  White,  states  that  the  persons  using  tradei 
&c.  in  the  firm  of  Livesey,  Hargreave  and  Co.  by  indorsement 
under  the  hand  of  Absalom  Goodrich  by  procuration,  &c.  ap- 
pointed 


r. 
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pointed  the  contents  of  the  bill  to  be  paid  to  the  Plaintiffs,  and      179K 
delivered  it  to  the  Plaintiffs  so  indorsed,  and  also  having  the  ^  . 

'  ®  GiBsoK  and 

name  of  J onn  White  indorsed  upon  the  same.     The  count  then     Johmsow 
states  that  it  was  presented  for  acceptance  and  acceptedi  in  the   i^^^^^^^ 
common  form,  by  reason  whereof,  8cc.  Fxoroft 

,  In  this  count  nothing  is  imputed  to  the  acceptors. 

The  fourth  count  states  the  drawing  the  bill,  as  before,  de« 
livery  to  John  White^  a  regular  indorsement  by  VI^Mte  to  tbe 
Plaintifi,  (dropping  GoodricVs  indorsement  by  procuration,] 
the  presenting  for  acceptance^  and  the  acceptance.  By  reasou 
whereof,  &c. 

This  count  is  in  the  form  in  which  tbe  declaration  ought  to 
be  conceived,  in  real  transactions. 

The  fifth  count,  upon  which  the  Plaintiffs  had  judgment^ 
states  the  bill  drawn  as  before,  payable  to  the  bearer  thereof^ 
that  the  Plainti£&  before  any  payment  made,  became  and  were 
the  bearers  and  owners  thereof;  of  which  premises  the  De- 
fendants had  notice :  that  the  bill  was  presented  for  acceptance^ 
and  accepted.     By  reason  whereof  &c. 

The  sixth  count  states  the  special  matter  ratione  cujus  the 
bill  became  payable  to  bearer.  It  states  the  bill  drawn  and 
payable  as  in  the  first  count ;  then  the  Plaintiffs  aver  that  there 
"Was  no  such  person  as  John  White  the  supposed  payee,  but  that 
the  name  was  merely  fictitious ;  by  reason  whereof  the  contents 
of  the  bill  became  and  were  payable  to  the  bearer  thereof^  ac^ 
cording  to  the  effect  and  meaning  qf  the  said  bill,  and  that  the 
Plaintiffs  afterwards  became  the  bearers  and  proprietors  of  it  in 
due  form  of  law.  The  count  then  states  the  presenting  the  bill 
mnd  the  Defendant's  acceptance.     By  reason  whereof,  &c. 

The  seventh  count  is  a  mere  amplification  of  the  third,  statr 
ing  that  at  the  time  of  making  the  bill,  there  was  a  partiiersbii:^ 
or  house  of  certain  persons  using  trader  as  well  in  the  name  and 
firm  of  Livesey,  Hargreave  and  Co.  as  the  name  and  firm  of 
John  White.  That  the  said  last  mentioned  persons  made  their 
bill  in  their  copartnership  name  and  firm  of  Livesey,  Har" 
greave  and  Co.  payable  to  them  the  said  last  mentioned  co- 
partners by  the  name  of  Mr.  John  White  or  order :  and  that 
the  last  mentioned  copartners  by  an  indorsement  in  writing, 
appointed  the  contents  of  the  bill  to  be  paid  to  the  Plaintiffs,  [  601  ] 
and  delivered  the  bill  so  indorsed  to  the  PlaintifK.  The  pre- 
aentipg  aad  acc^pt^nce  are  then  stated,  by  reason  whereof,  &c. 
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1791.  T^^  eighth,  ninth,  and  tenth  counts  are  for  money  had  and 

received,  money  paid,  laid  out  and  expended,  money  lent  and 

Johnson     advanced.   The  general  issue  is  pleaded,  and  upon  the  trial  the 

M^r*^  A  J'^^'y  ^"^  ^^^®  special  verdict;  namely, 
Fbctoe  <*  That  the  persons  trading  under  the  firm  of  Livesey,  Har* 
greave  and  Co.  made  a  certain  instrument  in  writing,  the  tenor 
of  wl^ich  they  set  forth,  of  the  purport  and  effect  of  the  bill  of 
exchange  as  stated  in  the  first  count  That  at  the  time  of 
making  the  said  instrument,  they  well  knew  that  np  sucb  per- 
son as  John  White  therein  named,  existed.  That  an  indcnve- 
ment  was  made  by  them  upon  the  instrument,  purporting  to  be 
the  indorsement  of  JbAn  White  named  therein,  and  to  be  sub- 
scribed with  his  hand  and  name,  and  to  require  the  sum  mtbe 
instrument  contained,  to  be  paid  to  them  or  their  order.  The 
indorsement  is  then  found  by  them,  in  the  name  of  Goodridf 
by  procuration  to  the  Plaintiffs,  and  that-the  instrument  so  in- 
dorsed was  delivered  by  them  to  the  PlaintJfis  for  a  foil  and 
Taluable  consideration  in  money  paid  to  them  by  the  Plaintiffi, 
and  that  the  Plaintiffs  then  and  there  became  and  are  the 
holders  of  the  said  instrument.  That  they  presented  k  fiir  ac- 
ceptance to  the  Defendants,  who  accepted  it  well  luKiwing  that 
no  such  person  as  John  White,  in  the  said  instmment  named, 
existed ;  and  that  the  name  of  John  White  so  indorsed  thereoo 
was  not  the  hand-writing  of  any  person  of  that  name.  That 
the  Defendants  at  the  time  of  making  and  accepting  the  said 
instrument,  had  not,  nor  had  at  any  time  since,  any  money, 
goods  or  effects  whatsoever,  of  Livesey,  Hargreave  and  Ca  or 
of  the  Plaintiffs  in  their  hands,"  &c. 

Upon  this  record  three  questions  are  made;  the  last  is  io 
substance.  Whether  this  special  verdict  will  sustain  any  one  of 
the  ten  counts  in  the  declaration,  except  the  fifth  ?  In  order  to 
narrow  this  question,  and  to  introduce  what  appears  to  me  to 
be  the  real  point,  it  may  be  proper  to  observe  in  this  place, 
that  five  of  the  ten  counts  in  the  declaration,  namely,  the  third, 
seventh,  eighth,  ninth,  and  tentli,  seem  to  be  laid  oat  of  the 
case  by  the  special  verdict.  The  bill  is  not  made  payable  to 
Livesey^  Hargreave  and  Co.  by  the  name  of  John  White,  which 
is  stated  in  the  third  count ;  nor  is  it  made  payable  to  them  by 
the  medium  stated  in  the  seventh  count,  that  there  was  a  part- 
nership trading  in  both  firms;  and  the  fact  found,  that  the  ac* 
ceptors  had  no  money  in  their  hands  either  of  the  drawers  or 

of 
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ef  the  Plaintifik,  seems  to  exclude  the  three  last  counts.  As 
%o  tbojse  three  last  counts  it  is  to  be  observed,  in  addition  to 
the  effect  of  the  Jinding  in  the  negative^  that  if  there  bad  been 
too  such  negative  finding,  still  the  special  verdict  would  not 
iiavc  supported  those  counts,  the  finding  amounting  at  best  to 
nothing  more  than  evidence  of  the  fact  of  money  had  and  re- 
ceived, which,  according  to  the  rules  which  govern  the  applica* 
tion  of  special  verdicts  to  the  matters  in  issue,  is  always  deemed 
AO  insufficient  finding.  I  have  said  that  I  object  to  the  three 
last  counts,  oae  of  which  is  for  money  paid,  &c.  that  they  are 
not  found*  I  go  farther,  and  say  that  the  evidence  which  might 
have  supported  either  of  those  counts  is  not  found,  and  particu- 
larly the  evidence  which  might  have  supported  the  count  for 
money  paid,  &c.  The  theory  of  a  bill  of  exchange  Is,  that  the 
bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the  ac- 
ceptor to  the  drawer,  and  that  acceptance  imports^  that  the 
acceptor  is  a  debtor  to  the  drawer,  or  at  leiist  has  effects  of  the 
drawer's  in  his  hands.  But  in  an  action  wherein  the  declara- 
tion is  upon  the  bill  itself,  creating  a  duty  by  the  custom  of  mer^ 
chants^  this  is  all  out  of  the  case.  In  any  other  action  of  asr 
sumpsit  at  common  law  founded  upon  a  bill  of  exchange,  the 
bill  is  offered  as  evidence  only  of  the  jduty.  It  has  be^n  ex- 
jiressly  determined  (a)  that  a  general  indebitatus  assumpsit  jvilt 
not  lie  upon  a  bill  of  exchange ;  but  the  indebitatus  must  be  fbr 
aome  duty,  such  as  ftnouey  lent,  &c.  and  the  bill  is  offered  as 
evidence  of  that  duty  (6).     Now  when  it  is  offered  as  evidence 

'of 


(a)  1  Salk.  125.    Hodges  v.  Sieuh 

0TQ, 

^  (b)  [In  what  cases  the  holder  of  a 
bill  of  exchange  or  prominory  notie 
can  give  it  in  evidence  under  the 
niohey  counts^  appears  not  to  be  well 
■settled.  It  seems  that  between  im- 
me^ate  parties  a  bill  or  note  is  evi- 
dence either  of  money  had  and  re- 
ceived by  the  Defendant  to  the  use 
of  the  Plaintiif,  or  of  money  paid  or 
lent  by  the  Plaintiff  to  the  use  of 
.the  Defendant.  Thus  an  acceptance 
importing  that  the  acceptor  is  a 
debtor  to  the  drawer  (vide  tupraj, 
the  drawer  may  give  in  evidence  a 
*bili  payable  to  nis  own*  order  undo: 
the  count  for  money  bad  and  re- 
ceivedy  in  an  action  against  the  ac- 
ceptor.     Thompson  v.  Morgan,   3 


€ampb.  N.  P.  C.  lOl.    So  a  bill  of 

exchange  is  pnm^  faoie  evidence  of 
money  lent  by  the  payee  to  the 
drawerp  and  may  be  given  in  evidence 
xirider  the  money  counts  in  an  action 
by  the  former  agaiiist  the  latter. 
Ba^  on  Bitti,  286,  4th  Edit.  So 
also  an  indorsement  is  primd  ficfe 
evidence  of  money  lent  by  the  tis- 
donee  to  the  indorser,  Ufid.  164.  ^ 

But  where  the  parties  are  not  in»- 
mediate  it  has  been  doubted  whetiber 
the  common  counts  can  be  resorted 
to.  It  is  indeed  said  that  a  bill  is 
primd  facie  evidence  of  money  had 
and  rcM^eived  by  the  acceptor  to  the 
use  of  the  hbldfer.  Le  Sage  v.  «/oAfi- 
#(m,  Forrest,  25.  BayleyonBitU^QBl, 
4th  Edit.  8  Phill.  Ev.  90.  6th  Edit. 
So  also  of  money  hrfl  and  neceived 

by 


.1791. 
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1791.     of  the  duty,  it  is  but  eridence;  and  any  of  the  presomptioiif 

• .  which  the  writing  affords  may  be  contradicted  by  evidence,  and 

Jomnoir  from  the  whole  of  the  evidence  the  jury  mast  draw  the  eoadiH 
MwRuid  ^^^"  ^^  ^^^^  ^^^  ^^  much  money  was  lent,  so  moch  had  and 
^^cTom  received,  &c.  The  presumptions  of  evidence  which  the  writ- 
ing affords,  have  no  application  to  the  assumpsit  for  money  paid 
by  the  payee  or  holder  of  a  bill  to  the  use  of  tlie  acceptor:  it 
must  be  a  very  special  case  which  will  support  such  an  assuage 
sit.  I  can  conceive  a  case,  in  which  an  acceptance  might  be 
evidence  of  money  paid  by  the  payee  to  the  use  of  the  aocq»tor« 
I  may  borrow  of  one  man  to  lend  to  another,  and  if  the  pertea 
of  whom  I  borrow  the  money  pays  it  by  my  order  into  the 
hands  of  him  to  whom  J  mean  to  lend  it,  this  might  be  a  gropod 
upon  which  a  jury  might  find  that  the  money  was  paid  to  my 
nse.  A  bill  of  exchange  may  be  the  medium^  by  which  I  tlw 
[  60S  3  acceptor  borrow  the  amount  of  the  bill  of  the  payee  to  lend  ta 
the  drawer ;  and  when  the  payee  with  the  privity  of  me  the  ac- 
ceptor, and  at  my  request,  pays  to  the  drawer  the  amoont  of 
the  bill,  the  money  so  paid  may  be  said  to  be  paid  to  the  drawer 
to  the  use  of  me  the  acceptor.  But  upon  this  special  ferdidj 
neither  the  fact,  nor  the  evidence  of  die  fact  is  found.  The 
payeela  money  is  not  found  to  have  been  advanced  to  the  drawer 
at  the  request  of  the  acceptor,  with  his  privity,  or  with  any  sort 
of  communication  with  him.  No  man  will  deny  that  before  the 
acceptance  it  was  a  loan  to  the  drawer,  for  which  the  drawer 

by  the  drawer  to  the  use  of  the  holder,  had  and  received  against  A.    ¥nUm 

and  of  money  paid  by  the  holder  to  v.  Coupkntd,  5  B.  &  A.  228,  ante,  p. 

the  use  of  the  drawer.   Bayley  on  259,    note.      Why,  therefore,  11117 

Bilk,  286.    On  the  other  hand,  it  is  not  the  demand  nur  monqr  bad  and 

contended  that  there  is  no  privity  received  be  transferred  with  the  bill 

between  these  parties,  upon  which  according  to  the  custom  of  merchants, 

an  action  of  indebitatui  auumptit  can  as  well  as  by  the  agreement  of  tbe 

be  maintained.  See  Cowley/  v.  Dun'  parties? 

lop,  7T.R.  571.    Exon  v.  Russell,         The  bill  or  note  is  only  j^rtm^/Mf 

4  M,  &  S.  507.    Waynam  v.  JBend,  evidence  of  money  bad  and  received, 

1  Campb.  N.  P.  C.  175.    Bennett  v.  and  therefore  if  it  appears  that  there 

Farrelyilnd.  130,    If  however  the  bill  have  been  no  other  transactions  be- 

is  evidence  of  money  had  and  re-  tween  the  parties,  as  if  the  Defendant 

ceived  between  original  parties,  may  has  signed  the  note  as  a  surety  only, 

not  the  transfer  of  the  bill  carry  with  it  cannot  be  given  in  evidence  under 

it  all  the  rights  which  the  party  trans-  the  common  counts.  Wells  y. 


ferring  it  possessed  ?    Edie  v.  East  3  B.  Moore,  79. 

Jfidia  Company,  1  W.  Bl.  299.  Where  As  to  giving  promissory  notes  in 

A,  is  indebted  to  B.  for  money  had  evidence  under  the  mon^  counts, 

and  received,  and  B,  to  C  in  the  see  Harris  v.  Huntback,  1  Burr.  57S, 

same  sum,  and  it  is  agreed  amongst  IHrnsdale\,Lanchcstcr,^E$p.il.VJC. 

all  the  parties  that  A.  shall  pay  C,  201.] 

C  may  maintain  assumpsit  for  money 

was 
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was  debtor  to  the  payee.    The  mere  acceptance,  without  any     1791. 

communication  of  the  circumstances  attending  that  loan,  could     ' 

not  alter  the  nature  of  the  acceptor's  engagement,  nor  amount    Jouvwoh 
to  a  ratification  of  any  thing  which  had  passed  between  the  jf^^'^^'L^ 
drawer  and  the  payee,   nor  charge  the  acceptor  beyond  the     ¥*€»» 
ordinary  effect  of  his  acceptance.  *°  isnor. 

But  further,  ratification  supposes  something  which  may  be 
ratified :  but  there  is  nothing  found  by  this  special  verdict  to 
hawe  passed  between  the  drawer  and  the  payee,  in  any  manner 
involving  the  acceptor,  or  which  the  acceptor  could  ratify*  We 
are  not  first  to  presume  a  transaction  between  the  drawer  and 
payee,  which  could  charge  the  acceptor,  and  then  make  his  ac* 
eeptance  a  ratification  of  that  transaction.  There  are  only  two 
&cts  stated  which  in  any  manner  concern  the  acceptor.  He 
had  no  effects  in  his  hands  of  the  drawer's,  and  he  knew  that 
the  payee  was  fictitious.  The  acceptance^  the  acceptor  having 
in  fact  no  effects  in  his  hands,  approaches  nearer  to  an  under* 
taking  for  the  debt  of  another  which  had  been  previously  con* 
tracted,  that  to  any  other  species  of  contract  at  the  common 
law.  The  acceptor's  knowledge  that  the  payee  was  fictitious 
may  infect  the  contract  he  has  entered  into  with  fraud,  but  can- 
not alter  the  nature  of  the  contract  itsel£  I  remain  therefinre 
of  opinion  that  the  three  last  counts,  which  are  general  indebi* 
tatus  assumpsit  for  duties,  cannot  be  supported  by  this  special 
verdict.  And  upon  the  discussion  of  the  question,  it  appears  to 
me  that  the  argument  is  more^conclusive  against  the  ninth  county 
for  money  paid  to  the  use  of  the  acceptor,  than  against  the  others. 

The  fourth  count,  which  is  in  the  common  form  of  declaring 
by  an  indorsee  of  an  inland  bill  of  exchange  against  the  ao* 
ceptor,  and  supposing  the  original  payee  to  have  indorsed  im* 
mediately  to  him,  striking  out  the  intermediate  indorsementSy 
must  also  be  laid  out  of  the  case,  because  in  the  first  place  there 
is  an  intermediate  indorsement  found,  and  in  the  next  place  C  ^04  ] 
it  is  found  that  the  original  payee  did  not  indorse  to  any  body. 

The  general  question  upon  the  matter  found  in  the  special 
verdict,  will  then  be  reduced  to  the  question,  Whether  the 
matter  of  the  special  verdict  will  support  any  one  of  the  four 
remaining  counts,  {viz.)  the  first,  second,  fifth,  or  sixth? 

There  is  a  preliminary  question,  viz,  ^*  Whether  the  making 
of  the  instrument  declared  upon,  appears  upon  the  special  ver* 
diet  to  be  so  criminal  that  the  policy  of  the  law  will  not  suffer 

an 
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179  r.     an  action  to  be  founded  upon  such  instrument?'  which  will  be 

-  .  disposed  of  by  observing,  that  (although  the  transaction  stated 

Johnson     in  the  special  verdict  appears  to  be  of  a  very  criminal  natorev 

MiKR^   perhaps  sufficient  to  have  warranted  a  charge  of  forgery  against 

'^v^     both  the  drawers  and  acceptors  of  this  bill»  and  also  to  have 

warranted  the  finding  of  all  that  is  necessary  to  constitnte  the 

crime  of  forgery,  in  both)  the  crime  does  not  appear  upon  this 

apedal  verdict  so  constituted.    There  is  no  fraudulent  intoi* 

lion  found,  which  is  of  the  essence  of  the  crime ;  consequently 

ihe  question  whether  the  policy  of  the  law  would  anflfer  ansfr' 

ition  to  be  founded  upon  the  crime,  docs  notarise.     Upon  diis 

question  there  is  no  difference  of  opinion,  and  therefiNre  I  for* 

bear  troubling  the  House  with  any  particular  discaasion  of  k; 

mnd  I  return  to  the  question.  Whether  the  special  Tetdictwill 

jRipport  any,  and  which  of  the  four  counts  before  enumerated^ 

pit.  the  first,  second,  fiftli,  or  sixth,  which  will  inclnde  all  thst 

remains  to  be  answered  of  the  second  and  third  qoeatioos  pith 

posed  to  the  Judges. 

And  upon  the  first  view  of  the  case,  and  comparing  the  &ct8 
stated  in  the  special  verdict  with  the  state  of  the  'PlaiaUB^  jome 
in  his  ^rH  count,  they  tally  so  exactly,  that  I  am  i)hliged  to 
acknowledge  that  the  matter  in  the  sp^ialvecdictia  a  direct 
proof  of  the  i$ict  stated  in  this  count:  and  one  mig;ht  haise  esr 
|jected,  that  .the  Plaintiff  would  have  had  judgment  upon  thst 
count  in  his  favour,  if  on  any.  1  agree  likewise  that  the  spedsl 
verdict  finds  all  the  material  facts,  upon  which  the  second  sad 
sixth  counts  proceed.  It  is  a  mere  conclusion  of  law  firom  the 
^ots,  that  in  the  first  and  second  counts,  by  reasoa  of  ike  pre- 
mises, the  acceptor  became  liable  to  pay  the  contents  x^  the  bill  to 
the  Plaintiffs;  and  in  the  sixth  count,  that  by  reason  ^ tiere 
being  no  such  person  as  John  White,  the  contents  of  the  bill  be- 
came payable  to  the  bearet\  The  real  question  therefore  with 
regard  to  those  three  counts  is,  not  whether  the  facts  found 
[  605  ]  will  sustain  them,  but  whether  tlie  counts  themselves  are  sofii- 
icient  in  law  to  maintain  the  Plaintiffs'  action  ?  Why  was  not 
the  judgment  taken  upon  one  or  the  other  of  these  three  counts? 
I  can  imagine  but  one  reason,  namely,  tliat  the  PldntiSt  did 
not  dare  to  risk  their  judgment  upon  either  of  them,  suppodog 
that  they  entered  up  the  judgment  at  their  peril;  or  if  it  was 
the  deliberate  act  of  the  Court,  that  the  Court  were  of  opinion 
that  neither  of  those  three  counts  could  be  sustained  in  point 

o( 
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of  law.  I  do  humbly  conceive^  that  they  cannot  be  Sustained  1791' 
in  point  of  law^  and  that  this  will  be  material  to  the  aiguipent  ^,,^^  . 
upon  the  second  qnesUon  which  applies  to  the  fifth  coiinfy  I  Johkwmt 
ioay  ^y  decisive  of  it.  For  if  it  be  not  a  just  conclusion  of  |ff^^ 
law  in  the  sixth  counti  that  by  reason  of  the  bill  being  made 
payable  to  a  fictitious  payee,  the  contents  of  the  bill  became 
payaUe  to  the  bearer,  I  apprehend  it  will  be  extremely  dtffi* 
cnk  to  find  any  other  ground  in  law,  npcm  which  the  bill  men* 
tioned  in  the  fifth  count  can  be  deemed  in  law  a  bill  payable  to 
bearer:  and  I  need  not  observe  that  the  Plainti£b  have  nothing 
but  a  conclusion  of  law  to  rely  upon,  for  maintaining  this  fifth 
ommt;  the  mere  fact  found  by  the  special  yerdi(^  beiog  in 
dlirect  opposition  to  the  fisict  stated  in  the  fifiii  count. 
-  i  shall  make  a  few  introductory  observations,  which  I  appco^ 
bend  will  apply  to  all  these  counts.  And  first  I  observe^  that 
the  questions  which  arise  upon  this  record  are  questions  which 
xdiate  to  the  PlaintifTs  declaration,  and  not  to  the  Defendant's 
plea;  to  the  Plaintiff's  title  to  sue,  and  not  to  the  defence  set 
up  against  that  title.  I  presume  it  must  be  admitted  to  me,  that 
a  Haintiff  who  sues  upon  a  bill  of  exchange  must  shew  li  title 
to  sue  upon  it,  in  the  same  manner  as  every  other  Plaintiff 
must  shew  a  suflScient  title  to  enable  him  to  maintaiii  the  adtiod 
which  he  brings.  Bills  of  exchange  being  of  several  kinds,  die 
title  to  sue  npon  any  one  bill  of  exchange  in  particular,  will 
depend  upon  what  kind  of  bill  it  is,  and  whether  the  holder 
daims  title  to  it  as  the  original  payee^.or  asderhriilg  firom  ttie 
Original  payee,  or  from  the  drawer^  in  the  ctM  of  a  bDl  draim 
payable  to  the  drawer's  own  order,  who  is  in  the  nature  of  an 
original  payee.  The  title  of  an  original  pajee  is  immediate 
and  apparent  on  the  face  of  the  bill.  The  derivative  title  ia  « 
tide  by  assignment,  a  title  which  the  common  law  does  no(  ao^ 
knowledge,  but  which  exists  only  by  the  custom  of  mercbantft 
As  it  is  by  force  of  the  custom  of  merchants,  that  a  bill  of  ex* 
dbnge  is  assignable  at  all,  of  necessity  the  custom  most  direct  [  606  ] 
bow  it  shall  be  assigned ;  and  in  respect  to  bills  payable  to 
order,  the  custom  has  directed  that  the  assignment  should  bi 
nude  by  a  writing  on  the  bill  called  an  indorsement,  appoiotiiig 
the  contents  of  that  bill  to  be  paid  tq  some  third  person;  and 
in  re^ct  of  bills  drawn  payable  to  bearer,  that  the  assigiunidnt 
should  be  constituted  by  delivery  only.  This  is  simple  and 
obvious;  every  man  who  can  read  can  discover  whether  the 

holder 


(B07  CASES  IN  HILARY  TERM 

1791*  bolder  of  a  bill  claims  to  be  the  assignee  of  it  as  indorsee^  or 
diBsoK  and  ^  bearer.     If  it  should  be  questioned  whether  a  bill  payable  to 

joHwsoir  bearer  passes  by  assignment)  or  whether  eyery  bearer  is  not  an 
UnmtnA   original  payee,  as  being  within  the  description  in  the  bill  itsdf 

^s^  of  the  original  payee,  it  does  not  appear  to  me  to  be  necessary 
to  this  argument  that  this  question  should  be  decided.  Lm 
content  that  it  should  be  taken  either  way.  In  either  case  the 
title  of  a  bearer  is  sel&erident,  the  title  of  an  indorsee  appears 
by  the  indorsement  itself,  the  truth  of  which  is  guaranteed  bjr 
the  highest  penal  sanctions.  Every  thing  which  is  neceasary 
to  be  known,  in  order  that  it  may  be  seen  whether  a  writing  is 
a  bill  of  exchange,  and  as  such  by  the  custom  of  merdmts 
partakes  of  the  nature  of  a  specialty,  and  creates  a  debt  or  do^ 
by  its  own  proper  force,  whether  by  the  same  custom  it  be  as- 
signable, and  how  it  shall  be  assigned,  and  whether  it  has  b 
iact  been  assigned  agreeable  to  the  custom,  appears  at  once  byt 
the  bare  inspection  of  the  writing;  with  the  circumstance^  m 
the  case  of  a  bill  payable  to  bearer^  of  that  bill  bdng  in  the 
possession  of  him  who  claims  title  to  it.  The  wit  of  man  can- 
not devise  any  thing  better  calculated  for  circulation.  Hie 
value  of  the  writing,  the  assignable  quality  of  it,  and  the  par- 
ticular  mode  of  assigning  it,  are  created  and  determined  in  the 
original  firame  and  constitution  of  the  instrument  itsdf;  and 
the  party  to  whom  such  a  bill  of  exchange  is  tendered  has  only 
to  read  it,  need  look  no  further,  and  has  nothing  to  do  with  any 
private  history  that  may  belong  to  it  (a).  The  policy  which  in- 
troduced this  simple  instrument  demands  that  the  simplici^  of 
it  should  be  protected,  and  that  it  never  should  be  entangled  ia 
the  infinitely  complicated  transactions  of  particular  individuals, 
into  whose  hands  it  may  happen  to  come.  Hitherto  that  policy 
has  prevailed.  We  shall  all  agree,  that  if  a  man  claims  to  be 
entitled  to  a  bill  of  exchange  drawn  payable  to  a  real  payee  or 
order,  and  has  not  an  indorsement  by  the  payee,  he  cannot 
count  upon  it  as  upon  a  bill  of  exchange,  though  he  shonld 
have  paid  to  that  payee  the  full  value  of  it,  and  though  it  were 

[  607  ]  bargained,  sold,  assigned  and  conveyed  to  him,  by  every  fomi 
of  conveyance  which  courts  of  law  and  equity  in  this  country 
have  recognized.  This  policy  has  lately  prevailed  so  authori- 
tatively, that  two  juries  under  the  direction  of  a  noble  and 

(a)  [This  proposition  appears  to  be  too  broadly  stated.   See  GUI  ▼.  Mitf> 

learned 
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learned  judge  have  establishedf  as  far  as  their  verdict  could  1791* 
establish,  a  title  by  indorsement  from  one  of  the  name  of  the  gosok  and 
fqyee^  who  was  not  the  real  payee  in  whose  favour  the  bill  was  Johnsov 
'drawn,  but  into  the  hands  of  whom  the  bill  fell  by  some  acci-  Mnsrand 
dent  or  negligence  in  the  drawer  (a)»  Possibly,  as  names  are  |^^^ 
bat  designations  of  persons,  and  that  bill  was  in  fact  not  made 
payable  to  that  person,  these  verdicts  may  not  be  acquiesced  in, 
imd  the  question  as  to  that  indorsement  may  be  considered  as 
not  finally  settled.  While  I  am  speaking  I  hear  from  authority 
that  the  question  is  not  finaXLy  settledf  for  that  the  last  verdict, 
which  I  had  understood  to  be  general,  is  a  special  verdict ;  but 
the  very  question  is  an  illustration  of  the  proposition  that  a 
bill  of  exchange  is  what  it  imports  to  be  upon  the  face  of  it. 
The  Plainti£&  in  this  cause  have  taken  upon  themselves  to 
count,  in  that  part  of  their  declaration  which  I  am  now  exa<« 
mining,  upon  a  bill  of  exchange^  and  to  state  a  title  to  that  bill 
by  assignment.  In  their  fourth  count  they  state  a  strict  title  to 
it  by  indorsement  from  John  White  the  nominal  payee.  The 
special  verdict  has  found  the  writing  upon  which  the  question 
arises,  to  be  an  instrument  in  writing  purporting  to  be  a  bill  of 
exchange,  drawn  payable  to  Mr.  John  White  or  order;  but  the 
special  verdict  has  directly  negatived  the  supposed  indorsement 
by  John  White,  and  I  think  we  all  agree  that  upon  the  fiskct  the 
Plaintiffs  have  failed  to  make  out  that  title.  If  my  introductory 
observations  are  well  founded,  it  should  seem  that  the  Plaintifii 
can  make  no  other  title  to  a  bill  of  exchange  so  constituted. 
At  the  common  law  it  was  not  assignable  at  all;  it  is  assignable 
by  the  custom  of  merchants  only;  and  the  custom  of  merchants 
directs  that  the  assignment  should  be  by  indorsement  from  the 
person  to  whom  it  is  drawn  payable ;  and  I  have  supposed  it 
to  be  agreed,  that  if  the  payee  were  a  real  person,  it  could  by 
no  possibility  be  transferred  in  any  other  manner.  But  the 
Plaintiffi  have  stated  a  title  of  a  different  kind  in  their  first  and 
second  counts,  adapted  to  the  truth  of  the  case  as  it  stands 
established  by  this  special  verdict.  They  agree  that  this  bill 
was  drawn  payable  to  John  White  or  order,  but  they  say  the 
luaneJohn  White  is  a  fictitious  name,  Knd  his  indorsement  con<* 
seqaently  fictitious ;  that  this  was  known  to  the  acceptors  wbeii 

(a)  Vide  Mead  ▼.  Toung,  4  Term     yon,  that  as  the  indonem^t  was  a 
Rip. B.  R.8S.  {Where  theCourt held,     foii^eiy  it  conferred  no  title.] 
^traiy  to  the  opiiuon  of  Lord  JTtfs- 

they 
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i79i.  thisy  accepted,  that  they,  the  Plainti^  receivcid  the  bill  fron 
Q  '  the  drawer  with  hi^  indorsemtot  npoti  it  by  priScufation ;  Mid 
JoMifioir  by  reason  of  all  this  they  insist,  that  though  they  have  no  in- 
Mmrand  ^onietnent  from  John  White^  yet  tliat  according  tbthe  usage md 
cMom  qfmetchants  the  acceptors  became  liable  to  pay  the  valoe 
of  the  bill  to  them.  Where  the  traces  are  to  be  found  of  Ae 
Usage  and  custom  of  merchants  applying  to  txith  a  ease,  I  ban 
not  yet  discovered.  This  conclusion  is  a  conclusion  of  the  kw 
merchant,  or  it  is  nothing.  How  is  it  to  be  deduced?  Sareiy 
no  logician  would  draw  such  a  conclusion  from  such  premiKS 
so  stated.  If  it  be  the  arbitrary  rule  of  positiye  law  govenmig 
a  case  so  stated,  I  ask  where  is  that  rule  to  be  found?  If  no 
such  rule  is  to  be  found  expressly  laid  down  in  the  lawmer* 
chant,  is  it  to  be  collected  by  inference  from  any  of  the  knewa 
rules  of  that  law?  Is  it  not  a  monstrous  absurdity  to  suppose 
that  the  usage  and  custom  of  merchants  can  have  any  thing  Co 
do  with  a  case  which  upon  the  bare  state  of  it  is  only  fit  for  the 
Old  Bailey  to  g;iye  the  rule  upon?  What  is  the  proposition  of 
the  Plaintifis,  reduced  to  the  fewest  words  possible?  **  We  tat 
^  not  the  assignees  of  this  bill  of  exchange  by  the  indorsement 
^  of  the  payee,  it  is  impossible  we  should  be,  because  in  truth 
'*  there  was  no  payee  .in  existence;  therefore  according  to  Ae 
^  usage  and  custom  of  merchants  we  are  entitled.^  Wheren 
the  conclusion  which  the  custom  makes,  must  be^  <'  therefore 
<*  you  are  not  entitled."  The  common  law  must  say  the  sane 
thing.  It  must  say,  "  it  is  only  by  force  of  the  custom  of  mer- 
**  chants  that  this  chose  in  action  can  be  claimed  by  an  assignee; 
^  you  have  not  made  yourselves  assignees  according  to  the  cos- 
**  torn  of  merchants,  therefore  the  common  law  cannot  recoff^ 
*•  nize  your  title."  These  Plaintifis,  instead  of  shewing  them- 
selves assignees  according  to  the  custom,  have  confessed  that 
they  are  not  such  assignees,  and  in  doing  this  they  have  fur- 
nished another  argument  against  their  title,  to  which  I  cooU 
never  find  an  answer,  viz*  that  this  ^supposed  bill  of  exdiange 
was  in  its  original  conception  a  mere  ntdlittf^  a  piece  of  waste 
paper^  upon  which  the  custom  of  merchants  never  attached,  in 
which  no  man  ever  had  an  interest,  and  in  which,  consequendy, 
Ho  interest  could  be  transferred  under  any  pretence  of  indorse 
ment  by  any  body,  or  by  delivery  of  possession,  or  in  any  other 
manner  whatsoever.  This  argument  may  require  a  little  more 
examination  and  discussion.     I  will  go  by  steps.     If  I  put  in 

writing 
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writing  these  words,  **  I  promise  to  pay  500L  oh  demand^  vala^  i79U 
•*  received",  without  saying  to  whom,  it  is  *  waste  paper.  If  I  Q^^JJ"«d 
direct  another  to  pay  500/.  at  some  day  after  date  for  value  re**  Johnook 
teived,  and  not  say  to  whoni,  it  is  wia^e  paper.  Will  it  mend  Mnmidia 
tbe  matter  if  I  say  "  I  promise  to  pay  500/."  or  it  1  direct  an-  .^^P^ 
other  "  to  pay  500/.  to  the  pump  at  Aldgate"?  I  use  that  vtil-  j.  «  ^^g  n 
^r  expression  because  it  has  been  U8ed»  and  because  it  forcibly 
expresses  the  idea  I  wish  to  convey;  ix^t  is  ajktitiom  payei 
bt$  the  pump  at  Atdgate?  If  I  add,  **  or  order  *^j  what  difference 
doeb  it  make?  If  I  add,  ^*ot  bearer**,  there  is  a  very  sensible 
diiferenlce.  There  may  be  a  bearer,  but  in  th6  nature  of  tfiiiigd 
ibere  can  be  no  order.  The  bill  therefore  cannot  be  transmitted 
by  order :  the  fictitious  payee  can  no  more  order  than  the  pump 
at  Aldgafe  can  order.  Such  a  bill  then  is  a  mere  nullity  in  jtd 
<»rigihal  conception,  and  must  ever  remain  a  mere  tiultity.  It  is 
impossible  ever  to  animate  it^  or  give  it  ibotibn  or  transmissibi- 
lity.  The  drawers  of  this  declaration  sa#  these  difficulties  iilf 
the  title  of  the  Plaintiffs  claiming  to  sue  on  a  bill  of  exchahg^' 
payable  to  JMn  White,  a  fictitious  payee^  or  ord^r ;  and  tb^i'eR^lf 
in  the  fifth  and  sixth  counts  they  made  a  bold  attempt  to  manu- 
facture the  bill  anew.  But  they  seem  not  tb.have  made  the  beat 
use  of  their  materials.  If  they  had  declared  upon  a  bill  drawtf 
by  Livesey  and  Co.  (the  indorsers  by  priicuration)  payable  to 
the  Plaintiffs  or  their  order,  they  might  have  allegkl  that  oAi^ 
books  say  that  every  itidoi^eiherit  is  a  li^  bill ;  and  if  that  be 
^,  this  bill  is  a  new  bill,  wherein  the  indorsers  are  drawers  alid 
the  indorsees  the  payees  (a).  But  they  have  not  chosen  to  tak^ 
this  ground.  In  the  fifth  coutit  they  say  simply,  that  the  bill 
was  drawn  payable  to  bearer;  in  the  sixth,  they  say,  that  the 
bill  was  drawri  payable  to  Mr.  JbAn  'White  or  order,  but  thatth^ 
payee  was  fictitious,  atid  therefore  the  contents  of  the  bill  became 
payable  to  the  bearer,  according  to  the  effect  and  meaning  of 
it.  This  last  statemeiit  has  the  tnerit,  at  least,  of  being  very 
distinct ;  and  though  it  determines  the  construction  of  the  bill 
by  a  fact  dehors  ^^  bill  (for  it  cannot  apjpear  on  the  face  of  the 
l»ill  itself  that  the  payee  is  fictitiotis),  it  is  a  fact  existing  at  the 
moment  when  the  bili  was  fabricated ;  whereas  in  arguing  the 
special  verdict  as  applied  to  the  fifth  count,  to  shew  that  this  bill, 
lliongh  purporting  to  be  drriirh  payable  to  order,  was,  in  the 
^ye  of  the  law  merchant,  a  bill  payable  to  bearer,  it  becomes  a 

(tf)  [Vide  Q^Jbwn  y:Uwder^  port.  vqL  it.  pp.  1S7. 1SSS\ 
'  very 
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179U     ^^^  complex  case.    The  subsequent  indorsement  in  the  ntiDf 

of  John  White^  the  indorsement  by  procuration  from  Livetegi 

JoBwaoii     Hargreave  and  Co.,  and  the  acceptors'  knowledge  of  the  cir* 
MwR^   cumstances,  are  all  called  in  to  assist  in  the  demonstration  that 
FMaoE     this  *is  a  bill  payable  to  bearer.    With  the  drawers  of  this  de« 
r  i^^'xci^  claration  I  am  at  issue,  with  respect  to  the  sixth  count,  upon  a 
^  *  very  short  point.    They  say  that  a  bill  drawn  to  a  fictitious 

payee  is  a  bill  payable  to  bearer,  according  to  the  e£Eect  aod 
meaning  of  it :  I  say  that  such  a  bill  is  a  mere  nullity.  To  my 
apprehension  it  is  not  a  very  sound  argument  that  it  most  be 
payable  to  bearer  because  it  cannot  be  payable  in  any  other 
manner.  I  observe  that  it  is  not  even  stated  in  the  sixth  coaot, 
that  by  reason  of  the  payee  being  fictitious  the  bill  became 
payable  to  bearer  according  to  the  usage  and  custom  qfmerchanUt 
but  the  words,  **  according  to  the  ^ect  and  meaning  ^the  UU"f 
are  substituted  in  the  room  of  those  other  words.  Upon  what 
authority  was  it  said  that  such  was  the  efiect  and  maiming  of 
this  bill?  It  is  directly  contrary  to  the  purport  of  it.  If  the 
intention  of  the  drawers,  the  acceptors,  or  the  Plaintifi  them- 
selves, will  assist  us  to  find  out  the  intent,  which  the  purport  of 
the  bill  is  to  be  supposed  not  to  have  sufficiently  conveyed,  they 
all  consider  this  bill  as  a  bill  not  payable  to  bearer^  but  as  a  bill 
to  pass  by  indorsement  in  strict  conformi^  to  its  purport;  and 
there  are  in  fact  indorsements  upon  it.  Where  then  b  the  au- 
thority for  the  averment,  that  it  was  according  to  the  efiect  aod 
meaning  of  this  bill  that  the  contents  should  become  payable  to 
bearer?  Is  there  any  better  proof  of  this  averment,  than  it  must 
be  so  because  it  could  not  be  payable  to  order? 

Thus  far  I  have  considered  this  bill  simply  as  a  bill  drawn  to 
a  fictitious  person  or  order,  without  more,  with  a  view  to  tie 
allegations  in  the  sixth  count.  If  we  go  a  step  further,  we  get 
into  the  particular  circumstances  stated  in  tlie  special  verdict, 
and  the  general  proposition  in  the  sixth  count  is  then  aban- 
doned. I  am  now  to  enter  upon  a  discussion  of  those  circooi- 
stances.  In  examining  the  argument  upon  the  particular  cir- 
cumstances of  the  case  of  these  Plaintiffs,  as  stated  in  the  special 
verdict,  with  a  view  to  the  application  of  them  to  any  of  the 
counts,  and  particularly  to  the  fifth  count,  to  which  they  haie 
been  supposed  capable  of  being  applied,  I  confess  I  have  great 
difficulties  to  encounter.  Transactions  are  stated  which  arose 
subsequent  to  the  making  of  the  bill :  how  they  can  affect  the 

construction 
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construction  of  the  instrument  at  all,  what  the  chain  of  reasoning      1791. 

is,  how  they  conclude  to  make  a  bill,  drawn  payable  to  John  White     

or  order,  a  bill  payable  to  bearer  rather  than  a  bond,  I  confess  Johnsom 
myself  absolutely  at  a  loss  to  comprehend.  The  sixth  count  M°^^^„d 
supposes  this  metamorphosis  to  have  been  the  immediate  effect  Fbctok 
of  the  payee  being  fictitious;  then  this  was  a  bill  payable  to 
bearer  before  the  delivery  of  it  to  the  Plaintiffs,  before  the  ac-  C  611  1 
ceptance,  and  before  the  false  indorsement  of  tl)e  name  of  John 
White,  and  the  real  indorsement  of  the  drawers  by  procuration;, 
then  an  honest  acceptor,  who  did  not  know  the  fact  of  the  payee 
being  fictitious,  became  bound  to  pay  this  bill  to  any  man  who 
brought  it,  without  an  indorsement.  Is  an  honest  acceptor  to 
be  put  into  that  predicament?  When  he  requires  an  indorse- 
ment as  the  title  .of  the  holder  to  demand  payment  of  him, 
agreeable  to  the  purport  of  the  bill,  is  he  to  be  answered  with 
an  action  and  a  recovery  against  him  by  the  bearer,  upon  proof 
made  at  the  trial  of  a  fact  (of  wMch  he  knew  nothing)  that  the 
payee  was  fictitious,  by  reason  whereof,  according  to  the  effect 
and  meaning  of  the  bill,  the  contents  became  payable  to  the 
bearer?  This  surely  is  too  strong  to  be  insisted  upon  (a).  The 
sixth  count  must  therefore  be  abandoned,  and  the  knowledge  of 
the  acceptor  must  be  taken  in  aid  to  eke  out  this  extraordinary 
proposition.  The  fact,  as  it  is  stated  in  the  special  verdict,  is, 
that  the  acceptors  at  the  time  of  their  acceptance  knew  that  the 
payee  was  fictitious.  The  argument  which  is  built  upon  this 
fact,  if  I  understand  it,  is  argumentum  ad  hominem,  that  he  shall 
never  be  permitted  to  defend  himself  by  alleging  that  the  payee 
was  fictitious,  and  therefore  that  the  Plaintiffs  have  no  title. 
The  argument  is  pushed  one  step  further,  it  is  said,  as  against 
him  it  shall  be  a  bill  payable  to  bearer.  We  have  legal  princi- 
ples which  govern  the  argumentum  ad  hominem;  as  far  as  they 
will  lead  me  I  am  content  to  follow  them ;  but  I  dare  not  go 
fiirther.  I  am  ready  to  admit  that  beyond  the  strict  legal  estop- 
pels by  deed  and  in  pais,  we  have  received  into  the  law  of  Eng'- 
land  a  sort  of  moral  estoppel.  We  say,  no  man  shall  be  heard 
to  allege  his  own  crime  or  turpitude  in  his  defence.  And  in 
that  sense  I  agree  that  no  man  shall  take  advantage  of  his  own 
fraud,  and  he  shall  not  set  up  his  own  fraud  by  way  of  defence. 

But  a  Plaintiff  must  always  recover  upon  his  own  strength. 
He  must  state  and  he  must  prove  a  case,  which  is  prima  facie 
(a)  [Ace  Bennett  v.  Famell,  I  Camp.  N.  P.  C.  150.  ISO.  c] 
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sufficient.     When  that  is  done,  a  Defendant  shall  not  set  ap  bi§ 
own  fraud  by  way  of  answer  and  defence.     As  against  him, 
the  PlaintifFs'  case,  though  defective  if  the  whole  truth  could 
come  out,  shall  prevail.     That  this  is  the  rule  of  law  which  go- 
verns legal  estoppels,  will  appear  by  a  reference  to  two  caseii  re- 
ported by  Lord  Raymo7id,  Hermitage  v.  Jenkins^  1  Lord  Hm/m, 
729.    Palmer  v.  Ekins^  2  Lord  Raym,  1550.     In  the  last,  Lord 
Raymond  says  in  giving  the  judgment  of  the  courti    "  There 
"  upon  the  very  face  of  the  declaration  it  appeared  to  the  eomt 
"  that  the  lease  from  the  Defendant  was  only  a  lease  by  estop- 
*'  pel,  and  nothing  of  an  interest  could  pass  thereby,  and  cod- 
"  sequently  nothing  could  pass  by  the  assignment  to  thePlaiiH 
tifi';  but  here,  upon  the  face  of  this  declaration,  a  good  title 
appears  in  the  Plaintiff,  and  that  being  so,  the  declaraium 
itself  is  good^  and  the  Defendant  by  her  plea  pleads  a  fact, 
"  which  by  her  indenture  she  is  estopped  from  pleading,  whidi 
"  makes  the  plea  ill."     As  to  the  moral  estoppel,  I  will  cite  the 
concluding  words   of  a  judgment  (a)   pronounced  against  a 
Plaintiff  by  a  noble  and  learned  judge  in  the  name  of  the  whole 
Court  of  King's  Bench.     '*  The  defence  which  is  made  is  of  a 
**  most  unrighteous  and  unconscientious  nature,  but,  unfortunately 
"  for  the  Plaintiff,  the  mode  which  she  has  taken  to  enforce  her 
'*  demand  cannot  be  supported,  and  consequently  there  most  be 
"  judgment  for  the  Defendant."     The  noble  and  learned  Lord 
was  perfectly  correct  when  lie  delivered  this  opinion.     Where 
the  Plaintiff  himself  cannot  shew  a  prima  facie  case,  the  De- 
fendant is  not    driven    to   plead  any  thing;  he    demands  the 
judgment  of  the  Court   upon  the  Plaintiff's  own  case.     A  De- 
fendant may  be  estopped  to  |:)lead,  but  was  it  ever  seen  in  oirr 
law  that  a  Defendant  was  estopped  to  demur?     As  to  some  of 
the  coun'is   in  this  declaration,  and  among  them  the  sixth,  we 
are  in  effect  now  arguing  a  dcniurrer  to  the  declaration.     With 
respect  to  such  of  the  counts  as  are  to  be  maintained  by  the 
facts  in  the  special  verdict,  and  among  them  the  fifth,  I  agree 
with  Mr.  Justice  Heath,  that  those  ficls,  which   in  the  shape  of 
allegation   or  averment  upon  record  would  make  a  count  ill 
upon  demurrer,  must  have  the  same  effect  in  evidence  when 
proved ;    and  it  is  to  be  observed,  that  the  facts  which  destroj 
the  PlaintifTs  title  to  put  this  bill  in  suit,  this  leading  fact  in 
particular,   "  that  the  payee  was  fictitious,"   are  found  by  t 

(«)  5  Term  Rep.  B.  R.  405. 
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jury,  and  a  jury  are  never  estopped  to  find  the  truth  of  a  matter      1791« 
in  pais^  even  in  cases  where  a  Defendant  would  be  estopped  to  Q,^[^~7nd 

plead  it.  Johnson 

The  argument  in  favour  of  the  Plaintiffs,  founded  upon  the  M^Knaad 
knowledge  of  the  acceptors,  divides  itself  into  two  branches.  .^'^^ 
Ist.  The  Defendants  shall  not  set  up  the  fictitious  payee  by  way 
of  defence  (which  I  agree  to  be  a  fair  argument,  and  only 
dispute  the  application  of  it).  2dly.  That  as  against  them,  the 
bill  shall  be  taken  as  a  bill  payable  to  bearer.  This  I  controvert ; 
I  say  unless  it  can  be  proved  that  it  is  a  bill  payable  tu  bearer 
against  all  the  worlds  it  never  can  be  shewn  to  be  a  bill  payable 
to  bearer  against  them.  Let  the  Defendants'  knowledge  evi-  [  613  ] 
dence  every  thing  it  can  evidence;  infer  from  it  every  thing  you 
can  infer;  you  cannot  infer  from  it,  nor  will  it  evidence  that  the 
bill  is  a  bond.  No  more  can  you  infer,  no  more  will  it  evidence 
that  a  bill  payable  to  order  is  a  bill  payable  to  bearer.  This  is 
absolutely  turning  one  thing  into  another,  instead  of  making 
reasonable  intendments  and  inferences  from  premises  which 
fairly  warrant  them.  It  is  als*o  to  be  observed,  that  we  are  not 
now  directing  juries  what  inferences  of  fact  they  ought  to  make 
from  the  facts  in  evidence  before  them,  where  there  will  be  a 
certain  latitude  which  an  honest  indignation,  in  a  case  of  great 
fraud,  may  sometimes  enlarge  to  its  utmost  verge.  But  we  are 
applying  rules  of  law  to  a  precise  state  of  facts  in  a  special  ver- 
dict, where  no  latitude  at  all  can  be  admitted.  I  said  that  the 
first  branch  of  this  argument  was  inapplicable.  The  defect  in 
the  Plaintiffs'  title  arises  upon  their  own  shewing  in  the  decla- 
ration, and  in  evidence.  Having  no  title,  they  arc  obliged  to 
state,  in  the  place  of  title,  that  the  Defendant  has  been  party  to 
a  fraud  on  them,  by  which  they  have  been  robbed  of  their  title. 
Every  court  of  justice  may  and  ought  to  say  this  is  a  wrong, 
for  which  there  ought  to  be  redress.  But  what  court  can  say, 
that  by  reason  of  such  premises  the  Plaintiff  is  not  robbed  of 
his  title  but  has  a  title  ;  or  if  they  are  obliged  to  admit  that  he 
is  robbed  of  the  title  for  which  he  bargained,  can  say,  **  true, 
but  we  will  make  another  for  him"  ?  This  is  what  is  here  in* 
sisted  on,  and  this  is  what  I  cannot  comprehend.  I  trust  that  I 
have  a  proper  detestation  of  fraud,  but  I  conceive  that  it  would 
be  much  better  to  punish  fraud  when  we  meet  with  it  in  the 
direct  way,  either  criminally  or  by  the  action  ex  delicto^  than  to 
Tefioe  too  much  in  order  to  correct  it  at  the  hazard  of  shaking 
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1791.     general  rules  and  disturbing  land-marks.     This  is  a  sort  of 
countermining,  which  I  think  a  very  delicate  and  a  very  dan- 
gerous  operation.     I  have   not  forgot  that  an  argument  has 
been  drawn  from  a  supposed  analogy  between  bills  of  exchange 
and  deeds,  to  prove  that  a  court  of  justice  ought  to  new-mould 
a  bill  of  exchange,  and  construe  a  bill  drawn  payable  to  order 
to  be  a  bill  payable  to  bearer,  tU  res  magis  valeat  qudm  pered, 
I  discover  no  analogy  between  deeds  and   bills   of  exchange* 
Deeds  are  at  the  common  law,  they  have  their  operation  aod 
their  construction  by  the  rules  of  the  common  law,  they  are 
contracts  of  a  more  solemn  nature  than  other  contracts ;  be* 
tween  particular  parties,  respecting  particular  interests,  in  par- 
ticular  subject!^.     Bills   of  exchange  are   instruments  takiog 
[  614  ]    effect  by  the  custom  of  merchants,  intended  to  circulate  viable 
property  according  to  their  apparent  purport,  entirely  detached 
from,  and  independent  of   all  particular   interests,   particular 
subjects,  and   the   private   transactions  between    the  original 
parties  to  the  instrument.     And  I  think  I   may  fairly  argue 
from  the  different  nature   of  the  instruments,    that  upon  the 
v,ery  same^  general  principles  which  have  disposed  the  common 
law  of  England  to  ntould  deeds  by  construction,  so  as  to  effec- 
tuate the  intent  of  the  parties,  lU  res  magis  valeat  gudm  pereat, 
the  law  merchant  must  restrict  bills  of  exchange  to  the  precise 
mode  of  negotiation  determined  by  the  language  of  the  bills 
themselves,  without  regard  )Lo  any  thing  dehors.     But  let  it  be 
supposed  for  the  sake  of  the  argument,  that  there  may  be  some 
analogy  between  deeds  and  bills  of  exchange;   I  ask  what  are 
the  instances    in   which  construction   and  interpretation  have 
taken  so  great  a  liberty  with  deeds  as  to  afford  an  argument  by 
analogy,  for  construing  in  this  case  a  bill  drawn  payable  to 
order,  to  be  a  bill  drawn  payable  to  bearer?     The  instances 
which  had  occurred  to  me  as  likely  to  be  insisted  upon,  do  in 
my  apprehension  afford  no  argument  in  support  of  this  position. 
A  deed  of  feoffment  upon  consideration  without  I i very,  may 
enure  as  a  covenant  to  stand  seised  to  the  use  of  the  intended 
feoffee.     A  deed  importing  to  be  a  grant  by  two,  one  having  a 
present,  the  other  a  future  interest,  may  enure  as  the  grant  of 
the  former  and  the  confirmation   of  the  latter.     A    feoffment 
without  livery  operates  nothing  as  a  feoffment,  is  in  truth  no 
feoffment,  but  is  a  deed,  which  under  circumstances  may  operate 
as  a  covenant  to  stand  seised  to  uses;  why?  The  feoffor  has  by 
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the  deed  agreed  to  transfer  the  seisin  and  his  right  in  the  sub-  1791. 
ject  to  the  feoffee.  If  the  consideration  is  a  money  considera- 
tion, or  a  consideration  of  blood,  which  is  more  valuable  than 
money,  the  law  raises  out  of  the  contract  an  use  in  favour  of 
the  intended  feoffee.  The  seisin  which  remains  in  the  feoffor 
because  the  deed  is  insufficient  to  pass  it,  must  remain  in  him 
bound  by  the  use.  This  is  the  effect  of  the  feoffor's  own  agree- 
ment plainly  expressed  upon  the  face  of  this  deed.  His  agree- 
ment by  his  deed  is  in  law  a  covenant,  and  by  this  simple  pro- 
cess does  his  intended  feoffment  become,  in  construction  of  law, 
his  covenant  to  stand  seised  to  uses.  It  is  a  construction  put 
upon  the  words  of  his  deed,  which  his  words  will  bear.  So  a 
deed  importing  a  grant  of  an  interest  by  two,  one  intitled  in 
possession,  the  other  in  reversion,  is  in  consideration  of  law 
the  grant  of  the  first,  and  the  confirmation  of  the  second;  [  6l5  ] 
why?  The  deed  imports  to  be  the  grant  of  a  present  estate  by 
both,  and  it  is  the  apparent  intent  of  both  that  the  grantee  / 
shall  have  the  estate  so  granted ;  but  the  deed  of  the  latter 
having  no  present  interest  to  operate  upon  as  a  grant,  nothing 
can  pass  by  it  as  a  grant.  But  this  party  has  a  future  interest 
in  the  subject,  out  of  which  he  may  make  good  to  the  grantee 
the  estate  granted  to  him  by  the  first  grantor.  This  is  to  be 
done  by  a  particular  species  of  conveyance,  called  a  confirma- 
tion. The  words  which  are  used  in  this  deed,  in  their  strict 
technical  sense  are  words  of  confirmation  as  much  as  they  are 
words  of  grant.  In  the  mouth  of  this  party  the  law  says  that 
they  are  words  of  confirmation,  and  shall  enure  as  words  of 
confirmation  in  order  to  give  effect  to  his  deed,  tU  regis  magis 
valeat  qudmpereat.  Here  again  the  conkruction  which  the  law 
puts  upon  the  words  of  the  deed,  is  a  construction  which  the 
words  will  bear.  The  words  have  several  technical  senses,  of 
which  this  is  one,  and  the  law  prefers  this,  because  it  carries 
into  execution  the  clear  intent  of  the  parties,  that  the  estate  and 
interest  conveyed  by  that  deed  shall  pass.  In  both  thuse  cases 
we  find  words  interpreted,  not  in  their  most  general  and  ob- 
vious sense  it  is  true :  but  if  they  are  interpreted  in  a  manner 
which  the  jus  et  norma  loquendi  in  conveyances  will  warrant, 
there  is  nothing  of  violence  in  such  construction.  Indeed  I  do 
not  know  how  it  would  be  possible  to  read  a  single  pag^  of  his- 
tory in  any  language,  without  using  the  same  latitude  of  con- 
struction and  interpretation  of  words.     To  go  one  step  beyond 
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1791*      these  instances:  I  venture  to  lay  it  down  as  a  general  rule  re* 
Q  ,  specting  the  interpretation  of  deeds,  that  all  latitude  of  con- 

JoHNsoM  struction  must  submit  to  this  restriction,  namely,  that  thevoords 
MucCT  and  ^^^  ^^^^  ^^^  sense  which  by  construction  is  put  upon  them.  If 
Fector  y^Q  s(pp  beyond  this  line,  we  no  longer  construe  men*s  deeds,  but 
mahe  deeds  for  them.  Sir  Edward  Coke  in  his  comment  upon 
one  of  the  sections  of  Littleton's  chapter  on  Confirmatioo,  hai 
a  passage  which  is  at  once  an  authority  for  this  rule  and  an  il- 
lustration of  it  "  Here  it  is  to  be  observed,  that  some  words 
"  are  lar<re  and  have  a  general  extent,  and  some  have  a  proper 
<^  and  particular  application.  The  former  sort  may  contain  the 
'*  latter,  as  dedi  or  concessi  may  amount  to  a  grant,  a  feoffmeot, 
a  gift,  a  lease,  a  release,  a  confirmation,  a  surrender,  &c.  and 
it  is  in  the  election  of  the  party  to  use  them,  in  pleading,  to 
^<  which  of  these  purposes  he  will.  But  a  release,  confirma- 
^'  tion,  or  surrender,  &c.  cannot  amount  to  a  grant,  &c ;  nor 
[  616  ]  ^^  a  surrender  to  a  confirmation,  or  to  a  release,  &c.  because 
^'  these  be  proper  and  peculiar  manner  of  conveyances,  and 
"  are  destined  to  a  special  end.**  Co.  Litt.  301  b.  or  in  other 
words,  "  they  are  narrow  xvords^  and  have  a  partictdar  sense  onfyj 
**  and  a  proper  and  partictdar  application  only.**  Having  read 
this  passage  to  the  House,  1  begin  to  think  that  I  should  do 
well  to  claim  the  benefit,  on  my  part  of  the  argument,  of  the 
analogy  between  deeds  and  bills  of  exchange,  and  of  the  analogjr 
between  the  rules  of  construction  which  govern  those  instru- 
ments respectively.  For  surely  a  surrender  and  a  grant  are 
not  more  unlike  each  other,  than  a  bill  of  exchange  payable  to 
order  and  a  bill  of  exchange  payable  to  bearer.  And  if  bills 
of  exchange  payable  to  order  and  bills  of  exchange  payable 
to  bearer,  are  each  of  them  in  the  nature  of  proper  and  pe- 
culiar manner  of  conveyances,  and  are  destined  each  to  a 
special  end,  the  analogy  requires  that  the  one  should  never  be 
deemed  to  amount  to  the  other.  At  least  this  passage  by  put- 
ting the  construction  and  operation  of  deeds,  and  particularly 
the  deed  of  grant  operating  as  a  confirniation,  upon  a  rational 
and  intelligible  footing,  will  help  to  clear  away  a  part  of  the 
argument  which  having  the  countenance  of  great  authority 
deserved  great  attention  on  my  part,  and  which  has  very  much 
perplexed  my  mind ;  because  after  all  the  pains  I  have  taken 
in  examining  it,  I  could  never  see  distinctly  its  application  to 
this  case.     Indeed  I  think  it  must  generally  happen  that  there 

will 
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will  be  a  fiillacy  in  an  argument  built  upon  the  application  of  1791- 
the  rules  and  principles  of  the  conunon  law,  more  especially  ^^  |^  . 
the  law  C(^nct'rnin<r  real  })roperty  to  tl>e  law  merchant,  or  to  Johnsow 
any  other  local  or  limited  law.  And  I  am  much  inclined  to  MiNwand 
think  that  the  fallacy  of  the  argument  on  the  part  of  these  F*^* 
Plaintiifs,  if  there  be  a  fallacy,  consists  in  this,  that  the  dis- 
tinction between  the  common  law  and  the  law  merchant  has 
not  been  sufficiently  attended  to.  I  can  very  well  understond 
how  the  common  law,  though  it  refuses  its  sanction  to  the  ac- 
ceptance of  a  bill  of  exchange  merely  as  such,  (as  being  in  the 
eye  of  the  common  law  nudum  pactum  only,)  may  interpose  be- 
tween the  acceptor,  drawer,  and  payee,  to  regulate  engage- 
ments which  they  may  have  entered  into  for  a  valuable  con- 
sideration respecting  such  acceptances ;  may  in  a  very  particular 
case  indemnify  an  acceptor  in  paying  a  bill,  or  even  oblige  him 
to  pay  such  a  bill  to  a  person  not  intitled  by  the  law  merchant 
to  demand  it,  and  to  pay  it  in  a  course  not  warranted  by  that 
law.  We  have  seen  that  bills  of  exchange  may  become  evidence 
to  support  the  several  sorts  of  indebitatus  assumpsit.  But  what  I 
insist  upon  is,  that  if  a  man  will  demand  payn.ent  according  to  [  61?  ] 
the  law  merchant  he  must  bring  his  case  within  that  law,  and, 
in  my  apprehension,  can  pray  in  aid  nothing  of  which  the  law 
merchant  will  not  take  notice,  though  it  should  happen  that  the 
common  law  might  take  notice  of  it.  Thus  in  this  case,  the 
Plaintiffs  supposing  them  to  be  innocent  indorsees,  may  per- 
haps (I  use  the  word  perhaps,  because  this  point  is  not  the 
point  now  in  judgment)  upon  the  ground  of  this  bill,  have  a 
remedy  at  the  common  law  for  the  wrong  done  to  them  in  pass- 
ing upon  them  a  bad  bill,  where  they  had  a  right  to  expect  a 
good  one.  But  it  would  be  the  grossest  absurdity  in  the  world 
for  them  to  insist  that  because  a  bill  which  is  bad  by  the  law 
merchant  was  passed  upon  them  for  a  good  one,  therefore  it 
became  a  good  one  by  the  same  law  merchant,  or  that  it  could 
be  made  good  by  the  common  law  eo  nomine^  as  a  bill  of  ex« 
change.  Another,  a  different  remedy  they  may  have  by  the 
common  law,  and  1  have  no  doubt  but  that  the  Plaintiffs  would 
have  sought  their  remedy  in  that  mode,  if  bankruptcies  and  in- 
solvencies had  not  intervened,  which  would  probably  defeat  a 
suit  of  that  nature.  This  will  not  be  a  reason  with  the  House 
of  Lords  for  straining  any  point  in  order  to  reach  this  case, 
inasmuch  as  it  must  be  at  the  expence  of  creditors  who  have 

NOW 


ei^  CASES  IN  HILARY-  TERM 

1791.     now  vested^interests  in  the  fund  and  estates  of  their  debtorii 
^  .  which  ought  not  to  be  divested  or  diminished  but  in  the  strict- 

GiBsoK  and  ° 

JoHNsoM     est  course  of  law. 

M^Nirand  ^  have  hitherto  purposely  avoided  touching  upon  the  sup- 
Fkctor  posed  hardship  of  the  particular  case  of  these  Plaintiffs,  or 
upon  the  magnitude  of  the  question  in  respect  of  the  property 
which  may  be  affected  by  it,  or  as  it  may  affect  the  interests  of 
commerce.  In  general,  considerations  of  hardship  interest  cor 
feelings  too  much.  It  may  be  a  hard  case,  but  the  law  ought 
not  to  be  strained,  much  less  altered,  in  order  to  reach  this 
hard  case.  I  have  alreadv  observed,  that  it  becomes  a  hard 
case  only  from  the  accident  of  the  insolvency  of  the  parties, 
admitting  it  to  be  a  hard  case.     But  where  is  the  hardship? 

^  The  Plain tiflfs  say  that  the  acceptors  were  informed  that  tins 

bill  was  drawn  to  a  fictitious  payee.  Were  the  Plaintiflb  them- 
selves informed  of  it?  It  is  not  so  found  by  the  special  verdict, 
but  I  think  there  is  great  reason  to  apprehend  that  they  were 
informed  of  it.  They  take  the  bill  under  an  indorsement  by 
procuration  from  the  drawer.  A  bill  drawn  payable  to  a  real 
payee,  and  coming  fairly  back  again  into  the  hands  of  the 
drawer  has  done  its  duty,  and  would  be  cancelled  unless  the 
[  6I8  ]  opportunity  of  cheating  the  public  of  the  stamps  be  admitted 
to  be  a  good  reason  for  throwing  it  back  again  into  circulation. 
Surely  the  circulation  of  such  a  bill  by  indorsement  from  the 
drawer,  upon  discount,  is  not  a  regular  mercantile  transaction, 
but  gives  the  party,  to  whom  such  a  bill  is  offered,  ground  to 
suspect  what  the  real  truth  is.  If  he  had  such  ground  to  sus- 
pect, why  should  he  not  take  the  consequence?  I  understand 
that  there  are  a  great  number  of  other  bills  which  wait  the  event 
of  this  en  use  :  I  am  afraid  to  say  to  what  amount  ;^  to  so  enor- 
mous an  extent  has  the  false  credit  of  these  drawers  and  accep- 
tors been  pushed.  This  circumstance  has  had  its  weight,  all 
the  weight  it  ought  to  have;  it  has  produced  the  most  careful 
investigation  of  the  claim. 

I  confess  myself  to  be  a  very  impel  feet  judge  of  the  interests 
of  commerce,  and  probably  I  am  mistaken  in  my  notions  of  the' 
clfecis  which  this  cause  may  produce  in  the  commercial  world. 
But  I  will  venture  to  state  what  has  passed  in  my  mind  upon 
this  subject.  I  take  the  interests  of  commerce  to  be  deeply  con- 
cerned to  supporty?z2r,  and  to  discountenance  false  credit.  I 
take  it  that  the  interests  of  gentlemen  who  trade  in  the  discooiit 

of 


IN  THE  ThIRTY*FIR6T  YfiAR  OF  OEOROE IIL  0I» 


9 
2 

ft 

ill  5 


of  paper  money,  and  the  interests  of  commerce  are  not  exactly      1791. 
the  same.  I  apprehend  that  the  commerce  of  the  kingdom  may  ^      ~  , 
receive  a  deep  wound  from  the  failure  of  a  capital  house  for     Johnww 
half  a  million,  when  the  persons  who  have  been   discounting    yj^^^^ 
the  paper  of  such  a  house  shall  receive  not  less  than  twenty     ^^^ 
shillings  in  the  pound,  by  proving  their  debts  under  twenty 
commissions  of  bankrupt.     That  gentlemen  of  this  description 
should  loudly  complain  of  any  check  or  interruption  given  to 
the  circulation  of  fictitious  bills  of  exchange,  I  can  conceive. 
They  may  like  them  the  better  for  being  fictitious.     He  who 
has  circulated  a  forged  bill,  will  for  very  obvious  reasons  move 
heaven  and  earth  in  order  to  raise  money  to  take  up  that  bill 
when  it  becomes  due,  when  he  can  pay  no  other  creditor.  That 
the  merchant  should  join  in  the  complaint,  is  to  me  incompre- 
hensible.    He  ought  not  to  forget  the  original  and  true  use  of 
bills  of  exchange;  that  they  are  bottomed  in  'real  mercantile 
transactions,  that  they  are  then  the  signs  of  valuable  property 
and  equivalent  to  specie,  enlarging  the  capital  stock  of  wealth 
in  circulation,  and  thereby  facilitating  and  increasing  the  trade 
and  commerce  of  the  country.     Such  are  the  bills  of  exchange 
which  the  usage  and  custom  of  merchants  originally  introduced 
into  the  conimercial  world,  and  intended   to  protect.     Let  the 
merchant  contrast  such  bills  of  exchange  with  that  false  coinage 
of  base  paper  money  which  has  been  of  late  forced  into  circu-    [  619  3 
lation ;  the  use  of  which  is  to  encourage  a  spirit  of  rash  adven« 
turc,  a  spirit  of  monopoly,  a  spirit  of  gaming  in  commercei 
luxury,  extravagance  and  fraud  of  every  kind,  to  the  ruin  and 
destruction  of  those  whose  credulity  can  be  practised  upon  by 
a  false  appearance  of  regular  trade,  carried  on  upon  a  solid 
bottom ;  and  then  let  him  say  whether  he  dreads  the  reversal 
of  this  judgment. 

I  confess  I  thought  that  a  fortunate  occasion  did  now  present 
itself,  for  interposing  a  most  salutary  check  to  a  growing  evil ; 
an  evil  already  swollen  to  a  most  enormous  bulk,  the  weight  of 
which  must  necessarily  cramp  and  depress  every  man  who 
trades  upon  his  own  capital,  and  which  threatens  to  overwhelm 
the  fair  trader.  Let  us  not  deceive  ourselves.  There  is  but 
one  remedy  for  the  evil.  If  such  bills  may  be  recovered  upon, 
if  they  may  be  proved  under  commissions  of  bankrupts,  there 
are  persons  enough  interested  to  give  them  circulation,  let  the 
Jiindmost  fare  as  he  may.    To  check  them,  and  oblige  men  to 
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1791.      deal  fairly»  as  far  as  real  names  go  to  constitute  fairness,  the 

recovery  must  be  stopped.     If  the  real  parties  can  keep  back 

JoBNaoK  their  own  names  by  using  fictitious  nanie.s,  they  can  cover  this 
j^5^^  &lse  credit  in  impenetrable  darkness.  This  Lord  Mansfield 
Fbcw&  saw  very  distinctly  in  the  case  of  Stone  v.  FreelancL  But  that 
which  I  do  not  understand  in  that  case  is,  how  it  happened  that 
for  the  first  time  in  his  life  he  expressed  no  disapprobation  of 
an  apparent  fraud,  but  assisted  to  give  it  effect.  Touching  the 
effect  and  application  of  that  case  to  the  present,  I  refer  to  Mr. 
Justice  HeatK%  observations  upon  it.  I  have  only  to  add,  that 
knowing  that  I  had  the  misfortune  to  differ  from  many  of  my 
learned  brothers,  in  the  opinion  I  have  entertained  of  this  case, 
I  had  too  much  reason  to  apprehend  that  I  had  totally  misunder- 
stood it,  and  have  very  reluctantly  committed  myself  in  this 
unequal  contest.  But  Mr.  Justice  Heath*^  argument  will  be 
an  apology  for  my  giving  this  House  so  much  trouble.  The 
answer  to  the  second  and  third  questions,  which  it  is  my  duty 
to  submit  to  your  Lordships,  thinking  as  I  do  of  the  case,  is, 
that  upon  the  matter  found  in  the  special  verdict,  the  bill  men- 
tioned in  the  fifth  count  cannot  be  deemed  in  law  a  bill  payab/e 
to  bearer;  and  that  the  matter  of  the  special  verdict  will  not 
sustain  any  other  count  in  the  declaration. 

HfiATH,  J.     I  shall  take  the  liberty  to  decline  answering  the 
first  question  proposed  to  us,  because  as  I  am  of  opinion  that 
the  Plaintiff  is  not  entitled  to  recover  on  any  count  in  this 
[  620  ]    declaration,  the  first  question  cannot  arise  in  my  mode  of  con- 
sidering it.     The  second  question  is,  whether  this  may  be  de- 
clared on  as  a  bill  payable  to  bearer?     Every  instrument  roust 
derive  its  operation  from  the  powers  of  the  grantor  and  the  legal 
effect  of  the  instrument,  and  no  extrinsic  evidence  can  be  ad- 
duced, unless  it  be  to   explain  a  latent  ambiguity,  which  is 
not  the  present  case.     This  purports  on  the  face  of  it  to  be 
a  bill  of  exchange  payable  to  order.     The  drawer  had  power  to 
give  it  that  form,  the  Defendants  have  so  accepted  it,  and  no 
evidence  can  be  received  to  give  it  a  different  operation.  It  has 
been  insisted  on  in  argument,  and  indeed  it  was  the  ground  of 
the  decision  in  the  court  of  King's  Bench,  tliat  if  the  contract 
of  the  party  cannot,  consistently  with  the  rules  of  law,  operate 
in  the  way  intended,  that  it  shall  operate  according  to  his  power 
at  the  time  of  making  it     And  this  has  been  attempted  to  be 
supported  by  a  passage  cited  out  of  Co.  LH.  45  a.  concerning 

a  lease 
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a  lease  granted  by  tenant  for  life  and  a  remainder-man,  where  it      1791o 
was  held  that  the  deed  should  operate,  during  the  life-time  of  GiwoiTtad 
tenant  for  life,  as  his  lease,  and  the  confirmation  of  him  in  re-     Johnsow 
mainder,  and  after  the  decease  of  tenant  for  life,  as  the  lease  of  Mwet  aai. 

the  remainder-man  :  and  it  has  been  ur&;ed,  that  the  difference    .^^SJ"* 

in  JuTov* 

between  a  bill  of  exchange  payable  to  bearer  and  payable  to 
order,  is  not  greater  than  between  a  lease  and  confirmation. 
To  this  I  answer,  that  I  freely  admit,  if  a  deed  or  instrument 
cannot  operate  in  such  manner  as  was  intended  by  the  parties, 
it  shall  operate  as  by  law  it  may;  but  then  apt  words  must  be 
inserted  for  that  purpose.  As  to  the  instance  cited,  1  answer, 
there  are  no  technical  words  necessary  to  make  a  deed  operate 
as  a  confirmation  :  it  is  sufficient  if  the  party  confirming  ratifies 
the  estate,  which  another  had  granted.  Co.  Lit.  301  b.  has 
accurately  taken  the  distinction  concerning  the  operation  of 
deeds,  viz.  <<  Some  words  are  large,  and  have  a  general  extent, 
**  as  dedi  or  concessit  which  may  amount  to  a  feoffment,  a  grant, 
<^  a  gift,  a  lease,  release,  confirmation,  &c.  But  a  release, 
^*  confirmation,  or  surrender,  cannot  amount  to  a  grant,  nor 
<^  a  surrender  to  a  confirmation,  or  release,  because  these  be 
proper  and  peculiar  manner  of  conveyances,  and  are  destined 
to  a  special  end."  From  this  passage,  as  well  as  from  com- 
mon experience,  the  following  conclusions  are  to  be  drawn : 

1st,  That  the  operation  of  a  conveyance  is  not  to  take  effect 
simply  from  the  power  of  the  grantor,  but  conjointly  from  his 
power  and  the  legal  operation  of  the  instrument.  If  each  single 
mode  of  conveyance  could  operate  in  all  possible  ways,  and  to 
every  purpose,  it  would  be  nugatory  and  useless  to  have  several  C  621  ] 
modes  of  conveyancing,  and  conveyancing  itself  no  longer 
governed  by  any  principle,  would  cease  to  be  a  science.  To 
make  the  analogy  perfect  between  a  deed  and  a  bill  of  exchange, 
in  respect  to  the  rule  of  construction  that  must  govern  them,  it 
must  be  shewn  that  the  present  bill  contains  such  apt  and  ope- 
rative words,  that  it  may  be  construed  either  as  made  payable 
to  order,  or  bearer ;  so  that  if  it  cannot  operate  as  a  bill  pay- 
able to  order,  it  must  be  taken  as  a  bill  payable  to  bearer*  But 
the  contrary  manifestly  appears  on  the  face  of  the  two  instrur 
ments :  and  if  this  construction  were  to  prevail,  it  would  raise 
a  contract  beside  the  intention  of  the  parties ;  for  the  drawer 
of  a  bill  payable  to  bearer,  in  adopting  that  form,  exonerates 
the  drawee  from,Ger4«ia  ioooav^nienoieji  attending  bills  payable 
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There  is  another  essential  difference  between  different  convey-      1791. 

ances  concerning  the  same  subject,  and  bills  payable  to  order  ^ , 

and  bills  payable  to  bearer,  M'hich  is,  that  in  respect  to  convey-  Johnson. 
ances  the  contract  is  the  same^  and  the  only  question  is,  in  what  MxSrTwid 
legal  form  it  shall  take  effect.  In  respeat  to  bills  the  contract  is 
different,  and  one  species  of  contract  cannot  be  substituted  in 
the  place  of  another.  Arguments  drawn  from  the  inconve- 
nience of  the  decision  are  strong  and  forcible.  It  is  the  object 
of  the  drawers  of  bills,  that  the  bills  should  pass  in  circulation^ 
and  the  interest  of  commerce  requires  it.  The  law  of  England^ 
which  generoUy  discountenances  the  assignments  of  debts  and 
choses  in  action,  has  in  this  instance  submitted  to  the  custom 
of  merchants.  It  is  the  essence  of  a  custom,  that  it  be  certain 
and  reasonable.  If  it  be  defective  in  either  of  these  particulars, 
it  must  yield  to  the  common  law,  concerning  which  there  caa 
be  little  doubt.  To  construe  this  bill  to  be  payable  to  bearer, 
on  account  of  the  latent  circumstance  of  a  fictitious  payee,  un- 
known to  the  purchaser  at  the  time,  is  to  introduce  infinite  con- 
fusion and  perplexity.  Suppose  the  purchaser  of  a  bill  not 
finding  the  payee  of  a  bill,  declares  on  it  as  being  payable  to 
bearer,  the  acceptor  might  defeat  the  action  by  setting  up  some 
obscure  person  bearing  the  name  of  the  payee.  If  the  at- 
testing witnesses  to  a  bond  could  not  be  found,  or  if  there  were 
none,  so  that  the  delivery  could  not  be  proved,  and  therefore  a 
recovery  could  not  be  had  on  it  as  such,  it  cannot  be  contended 
that  in  an  action  of  assumpsit  the  bond  might  be  given  in  evi- 
dence as  a  note  of  hand.  The  reason  is  evident;  the  creditor 
has  taken  bis  security  in  a  certain  determined  form,  he  cannot 
at  his  pleasure  alter  it  against  the  stipulation  of  the  debtor,  and 
yet  the  obligation  includes  a  promise  to  pay  the  money. 

In  this  case  the  jury  have  found  that  there  was  a  fictitious    r  ^£5  1 
payee ;  but  can  the  holder  of  the  bill  be  always  prepared  with 
that  evidence?   If  it  be  doubtful  on  the  face  of  the  instrument  * 
what  is  the  legal  operation  and  effect  of  it,  where  is  the  cer- 
tainty? If  it  be  founded  in  fraud,  where  is  the  reasonableness? 

The  counsel  for  the  Defendants  in  error  have  given  up  all 
the  other  special  counts  except  the  third,  wherein  it  is  stated 
that  Livesey^  Hargreave  and  Co.  directed  the  bill  to  be  paid  to 
them  by  the  name  of  John  White,  I  answer,  that  the  custctm 
of  merchants  as  little  applies  to  this  count  as  to  the  other  special 
counts,  for  no  custom  can  warrant  the  drawing,  of. a  biU  paj- 
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1791.     to  a  certain  person  or  order,  such  as  a  danger. of  the  hand  of 
--  .  the  first  payee  being  forged.     The  drawer  of  a  bill  payable  to 

JoHKsoH     order  consults  the  convenience  and  security  of  the  first  payee 
i^mtad   ^^^   ^^^  subsequent  purchaser  of  the  bill,  without  whose  ao- 

.^SP^*  thority  the  drawee  is  not  safe  in  paying  the  bill,  so  that  if  the 
bill  be  stolen  or  casually  lost,  the  true  owners  of  the  bill  may 
be  safe.  As  these  instruments  are  so  different  in  their  opera- 
tion and  destined  purposes,  they  are  not  convertible ;  and  it 
may  as  well  be  contended,  that  a  release  will  operate  as  a  grant, 
as  that  a  bill  payable  to  order  can  be  declared  on  as  a  bill  pay^ 
able  to  bearer.  To  consider  this  in  another  point  of  view.  A 
bill  to  bearer  is  more  comprehensive  than  a  bill  to  order,  ina^ 
much  as  it  comprises  all  the  special  appointees  to  whom  a  bill 
of  the  latter  sort  may  be  directed.  It  was  however  decided  in 
the  case  of  Hodges  v,  Stewordf  1  Salk,  1 25.  at  a  time  when  a 
bill  payable  to  bearer  was  not  deemed  to  be  withiji  the  custom 
of  merchants,  that  a  bill  payable  to  a  certain  person  or  bearer, 
could  not,  by  an  indorsement  of  the  first  payee,  be  converted 
into  a  bill  payable  to  order,  so  as  to  charge  the  drawer.  The 
obvious  reason  is,  that  it  was  the  intention  of  the  drawer  to 
frame  a  bill  payable  to  bearer,  and  he  could  not  he  charged 
beyond  his  original  undertaking.  It  seems  to  be  a  just  and 
necessary  inference,  if  the  more  comprehensive  bill  which  is 
payable  to  bearer,  cannot  be  changed  into  the  less  compre- 
hensive which  is  payable  to  order,  that  the  reverse  cannot  take 
place.  It  is  repugnant  to  every  principle  of  law,  that  special- 
ties, or  instruments  in  the  nature  of  specialties,  should  receive 
a  construction  from  extrinsic  circumstances,  which  their  import 

[  622  ]  does  not  warrant ;  and  if  they  were  to  be  construed  not  accord- 
ing to  their  legal  operation,  but  according  to  the  power  of  the 
person  from  whom  they  move,  as  is  now  contended,  this  novel 
principle  would  have  the  wonderful  effect  of  curing  all  defects 
in  deeds  and  instruments,  provided  that  the  maker  of  them  had 
but  sufficient  power  for  the  purpose. 

In  order  to  prove  that  a  bill  may  receive  a  construction  differ- 
ent from  its  tenor,  a  bill  has  been  supposed  payable  to  the  pwnp 
at  Aldgate  or  order,  and  it  has  been  demanded  whether  this 
would  not  be  a  bill  payable  to  bearer?  I  answer  in  the  negative 
without  hesitation.  It  is  a  bill  payable  to  an  inanimate  thing, 
under  whom  no  title  can  be  derived.  It  is  not  the  province  of 
the  law  to  assist  folly ;  recourse  must  be  had  to  the  drawers. 

There 
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ances  concerning  the  same  subject,  and  bills  payable  to  order  ^ , 

and  bills  payable  to  bearer,  which  is,  that  in  respect  to  convey-  Johnsov 
ances  the  contract  is  the  same^  and  the  only  question  is,  in  what  MiSwTwid 
legal  form  it  shall  take  effect.  In  respeat  to  bills  the  contract  is  Fectok 
different,  and  one  species  of  contract  cannot  be  substituted  in 
the  place  of  another.  Arguments  drawn  from  the  inconve- 
nience of  the  decision  are  strong  and  forcible.  It  is  the  object 
of  the  drawers  of  bills,  that  the  bills  should  pass  in  circulation, 
and  the  interest  of  commerce  requires  it.  The  law  of  England^ 
which  generolly  discountenances  the  assignments  of  debts  and 
choses  in  action,  has  in  this  instance  submitted  to  the  custom 
of  merchants.  It  is  the  essence  of  a  custom,  that  it  be  certain 
and  reasonable.  If  it  be  defective  in  either  of  these  particulars, 
it  must  yield  to  the  common  law,  concerning  which  there  can 
be  little  doubt.  To  construe  this  bill  to  be  payable  to  bearer, 
on  account  of  the  latent  circumstance  of  a  fictitious  payee,  un- 
known to  the  purchaser  at  the  time,  is  to  introduce  infinite  con- 
fusion and  perplexity.  Suppose  the  purchaser  of  a  bill  not 
finding  the  payee  of  a  bill,  declares  on  it  as  being  payable  to 
bearer,  the  acceptor  might  defeat  the  action  by  setting  up  some 
obscure  person  bearing  the  name  of  the  payee.  If  the  at- 
testing witnesses  to  a  bond  could  not  be  found,  or  if  there  were 
none,  so  that  the  delivery  could  not  be  proved,  and  therefore  a 
recovery  could  not  be  had  on  it  as  such,  it  cannot  be  contended 
that  in  an  action  of  assumpsit  the  bond  might  be  given  in  evi- 
dence as  a  note  of  hand.  The  reason  is  evident ;  the  creditor 
has  taken  his  security  in  a  certain  determined  form,  he  cannot 
at  his  pleasure  alter  it  against  the  stipulation  of  the  debtor,  and 
yet  the  obligation  includes  a  promise  to  pay  the  money. 

In  this  case  the  jury  have  found  that  there  was  a  fictitious    r  ^£5  1 
payee ;  but  can  the  holder  of  the  bill  be  always  prepared  with 
that  evidence?   If  it  be  doubtful  on  the  face  of  the  instrument  • 
what  is  the  legal  operation  and  effect  of  it,  where  is  the  cer- 
tainty? If  it  be  founded  in  fraud,  where  is  the  reasonableness? 

The  counsel  for  the  Defendants  in  error  have  given  up  all 
the  other  special  counts  except  the  third,  wherein  it  is  stated 
that  Liveset/y  Hargreave  and  Co.  directed  the  bill  to  be  paid  to 
them  by  the  name  of  John  White.  I  answer,  that  the  custom 
of  merchants  as  little  applies  to  this  count  as  to  the  other  special 
counts,  for  no  custom  can  warrant  the  drawing  of  a  bill  pajr- 

able 
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179.1^     be  adhered  to,  and  the  evil  must  in  a  great  degree  cease.   Nor 
Q^^  „^  is  the  PlaintiflF  without  remedy ;  for  he  may  sue  the  drawer, 
joHKiov     and  probably  by  another,  differently  framed  from  any  of  the 
IfrannMind  present  counts,  or  by  an  action  differently  conceived,  he  may 
.^^^^     recover  against  the  acceptors ;  but  on  that  I  give  no  opinion. 
After  the  Judges  had  thus  delivered  their  opinions,  the  House 
adjourned.     On  Monday  February  14,  a  debate  took  place^  in 
which  Lords  Kenyonj  Loughborough^  and  Bathurst  spoke  in  fa- 
vour of  the  judgment,  and  the  Lord  Chancellor  (a)  against  it 
The  several  grounds  of  argument  taken  by  their  Lordships  re> 
spectively,  were  nearly  the  same  as  those  above  stated  in  the 
opinions  of  the  Judges. 

The  debate  being  concluded,  thQ  Lord  Chancellor  put  the 
question  whether  the  judgment  of  the  Court  of  King's  Bench 
should  be  reversed,  which  passed  in  the  negative  without  a 
division. 

Judgment  affirmed 

(a)  [Thurlow.^ 
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ARGUED  AKD  DETERMINED  1791. 


IN  THE 


Court  of  COMMON  PLEAS, 


111 


Easter   Term, 

In  the  Thirty-first  Year  of  the  Reign  of  George  III. 


Barwick  against  Reade.  i?^"uSh 

nPHE  Defendant,  who  was  a  lieutenant  of  marines,  assigned  'nie  full  pay 
his  full  pay  to  the  Plaintiff,  in  trust,  first  of  all  to  pay  and  officer  can- 
satisfy  himself  (the  Plaintiff)  an  annuity  otOOLper  annum,  and  2^,^**" 
then  to  pay  over  the  surplus  to  the  Defendant,  and  also  gave  a 
bond  and  warrant  of  attorney  as  a  further  security.  In  the 
last  term  a  rule  was  granted  to  shew  cause  why  the  deed  of 
assignment,  bond,  and  warrant  should  not  be  given  up  to  be 
cancelled  on  several  grounds  (a),  the  most  material  of  which, 
was,  that  the  full  pay  of  a  military  officer  could  not  be  legally 
assigned.  When  the  motion  was  made^  the  Court  intimated  a 
very  clear  opinion  that  such  an  assignment  was  illegal,  it  being 
contrary  to  the  policy  of  the  law  that  a  stipend  given  to  one 
man  for  future  services,  should  be  transferred  to  another  who 
could  not  perform  them.  However  the  rule  was  enlarged  till 
this  term,  when  on  the  motion  of  Kerby,  Seijt.,  it  was  made 
absolute,  no  cause  being  shewn,  but  the  Court  seeming  to  re- 
tain their  former  opinion  (&). 

Morgan 

(a)  The  other  grounds  were,  that  mentioned  according  to  the  direc- 

the  assignee  was  a  trustee  for  one  tions  of  the  stat.  17  Geo,  3.  c.  S6. 

Kendrid,  which  was  not  stated  in  (b)  When  the  rule  was  granted, 

the  memorial,  and  that  the  names  of  Lord  Loughborough  laid,  he  reool- 

the  witnesses  to  the  deed  wert  not  lected  a  similar  decision  in  the  Court 

VOL.  I.  XX  ^ 


IN  THE  Thirty-first  Year  ot  GEORGE  III. 


629 


same  time  it  was  irregular,  as  appeared  by  the  affidavit  of  the 
attorney  who  served  him  with  it.  A  rule  having  been  granted 
to  shew  cause,  why  the  declaration  and  all  subsequent  proceed- 
ings (a)  should  not  be  set  aside  on  account  of  the  irregularity) 
Cockrell,  Serjt.,  shewed  cause,  arguing  that  the  stat.  29  Car.  2.  c* 
7.  s.  6.  directed,  '^  that  no  person  upon  the  Lord's  Day  should 
serve  or  execute  any  writ,  process^  warrant,  order,  judgment 
or  decree,  &c."  but  that  service  of  notice  was  not  within  the 
provisions  of  the  act.  In  Walgrave  v.  Taylor^  1  Ld.  Raym^ 
705.  though  Holt^  Ch.  J.,  was  inclined  to  think  that  the  act 
intended  to  restrain  all  sorts  of  legal  proceedings,  yet  the  other 
judges  held,  that  the  delivery  of  a  declaration  was  but  quasi  no^ 
ticcj  and  not  process,  and  therefore  good  on  a  Sunday,  And  in 
Comb.  £86  &  462,  the  Court  held  that  the  delivery  of  a  declara- 
tion in  ejectment  on  a  Sunday  was  good(i).     But, 

The  Court  were  clearly  of  opinion  that  the  service  of  notice 
being  on  a  Sunday  was  bad  within  the  statute,  and  that  the 
Defendant  could  not  by  his  acceptance  waive  the  irregularity* 
Therefore  the 

Rule  was  made  absolute,  on  payment 
of  half  the  costs,  in  pursuance  of  an  agreement  entered  into  by 
the  parties,  which  was  stated  by  affidavit. 


1791. 


Stone  v.  LidderdaUj  3  Anstr.  533,  in 
which  the  Court  of  Exchequer  held 
that  the  assignment  of  the  half  pay 
of  an  officer  in  the  army  is  bad  in 
equity,  as  well  as  at  law.  Upon  the 
same  principle,  viz.  that  a  salary  paid 
for  the  performance  of  a  public  duty 
ought  not  to  be  perverted  to  other 
uses  than  those  for  which  it  is  in- 
tended, it  was  held  in  Arbuckle  v. 
Cowtan,  3  Bos.  &  Pul.  321,  that  the 
profits  of  an  ecclesiastical  benefice 
do  not  pass  to  the  assignees  under 
the  insolvent  act  of  37  Geo.  5.;  and 
this  principle  prevails  in  the  new  in- 
solvent act,  7  Geo.  4.  c.  57.  i.  28,  29. 
So  in  Palmer  y.  JBate^  2  Brod.  & 
Bing.  673,  it  was  decided  that  an 
assignment  of  all  the  emoluments  of 


clerk  of  the  peace,  afler  deducting 
the  salary  or  allowance  of  his  deputy 
for  the  time  being,  was  invalid.  But 
an  assignment  of  the  profits  of  the 
office  of  private  secretary  to  a  no- 
bleman is  good.  Harrington  v. 
Kloprogge,  2  Chitty's  Rep.  475.  S 
Brod.  &  Bing.  678.  8.  C] 

(a)  Judgment  was  signed  for  wa»t 
of  a  plea,  in  the  vacation  after  Hi- 
lary term. 

(b)  But  see  Walker  v.  Toume  and 
Lee,  Barnes  309,  and  the  authorities 
cited  in  the  margin  of  1  Ld.  Raym. 
705,  last  edit.  8vo.  which  shew  clearly 
that  the  Court,  in  the  present  in-* 
stance  decided  according  to  thcr 
known  practice. 


Morgan 

against 

Johnson. 


[629] 


X  X  2 


Meekins 


€30 


CASES  w  EASTER  TERM 


1791. 

May  16  th. 

A  iherifT 
who  is  ruled, 
on  the  last 
day  of  a 
term,  to 
bring  in  the 
body,  but 
goes  out  of 
office  before 
the  next 
term,  is  lia- 
ble to  an  at- 
tachment for 
not  bringing 
ia  the  body. 


1 


Meekins  against  Smith. 

N  Htlaty  Term  lost,  the  then  Sheriff  of  Sttrr^  made  a  retorn 
of  cepi  corpus^  and  was  ruled  the  last  day  of  the  term  pe- 
remptorily to  bring  in  the  body.  In  the  following  vacation  he 
went  out  of  office,  and  a  new  sheriff  was  appointed.  Id  this  tenoi 
bail  being  put  in,  but  not  justified,  Clayton^  Seijt.,  moved  for 
an  attachment  against  the  late  sheriff  for  not  bringing  in  the 
body.  The  Court  doubted  whether  the  late  sheriff  was  liable  to 
an  attachment,  as  it  was  not  in  his  power  to  bring  in  the  body, 
he  having,  as  usual,  made  over  all  the  prisoners  to  the  succeed* 
ing  sheriff.  To  this  Clayton  answered,  that  a  special  retarn 
ought  to  have  been  made,  if  that  were  a  sufficient  exca^ :  a&d 
a  rule  to  shew  cause  was  granted,  which  was  afterwards  made 
absolute,  no  cause  being  shewn  (a). 


(a)  The  date  of  the  rule  to  bring 
in  the  body  was  Saturday ^  Feb.  1 2th, 
previous  to  the  then  sheriff's  going 
out  of  office ;  it  could  not  therefore 
be  directed  to  the  iate  theriff,  as  such 
rules  usually  are.  But  it  was  served 
on  the  under-sheriff,  as  was  also  the 
rule  to  shew  cause.  Indeed  in  these 
cases  care  should  always  be  taken  to 
serve  the  rule  on  the  under-sheriff. 
That  the  late  sheriff  is  liable  to  the 


attachment,  seems  clear  finom  5  Co. 
72  a.  We$thi^»  case,  Cro.  Elix.  StS, 
S.  C.  1  BulsL  70.  JB^serton  v.  Mmim^ 
Barnes  IDS.  Price  and  Another  ?• 
Street^  and  Leigh  v.  Turner ^  Mich.  24 
Geo,  3.  cited  Impey*s  Pract.  C.  B.  185. 
3d  edit.  See  also  Mtat,  SO  Geo,  2.  c.  57. 
J.  2.  &  Dougl.  462.  Rex  v.  Adderky, 
[See  R.  T.  31  G.  5.  4  T.  R-  37».  JI. 
V.  Sheriff  of  Middlesex^  4  East,  604. 
Fonsec  v.  Ma^nay,  &  Tauat.  851.] 


Saturday^ 
May  81st. 

Notice  sub- 
scribed to 
process,  to 
appear  on  the 
4to  die  jMitt 
is  good  (a). 

[  *630] 


*  Sumner  against  Brady  and  Others. 

nnHE  Defendant  was  served  with  a  clausum  Jregit  returnable 
mjifteen  days  of  Easier  (i.  e.  the  eighth  of  May);  but  the 
notice  to  appear  was  "  at  the  return  thereof  being  the  eleventh  day 
of  May  1701"  (i.  e.  the  4to  die  post),  A  rule  was  granted  on 
the  motion  of  Bond,  Serjt.,  to  shew  cause,  why  the  proceedings 
should  not  be  set  aside  on  the  ground  that  the  notice  to  appear 
ought  to  have  been  on  the  return  day  of  the  writ,  xnau  May 
8th,  which,  he  urged,  was  the  constant  and  undoubted  practice} 
Barnes  293.(6)  Alsop  v.  Nicholls;  and  to  shew  that  the  notice 
ought  to  be  to  appear  on  the  real  return  day,  even  though  that 


(a)  [But  in  Ruihton  v.  Chapman,  2 
Bos.  &  Pul.  340.  the  Court,  notwith- 
standing the  above  case,  ordered  that 
in  future  the  return  day  should  be  in- 


serted in  the  notice.    Tidd's  Pr.  166. 
8th  edit.] 
(Jb)  Last  8vo.  edition. 

day 
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day  should  be  a  Sunday^  he  mentioned  Barnes  2y4.  Greeny, 
Watkinsy  Cooke's  Cas.  PracL  97.  Jennn*  v.  Williamson^  id.  98. 
Green  v.  Watkins^  and  Rtdes  and  Orders  C  B.  Hil.  7  Geo.  2. 
There  was  also  another  ground  he  said.  For  setting  aside  the 
proceedings,  which  was,  that  it  appeared  by  affidavit  that  the 
action  was  brought  on  a  bond  payable  by  instalments,  but  that 
the  only  instalment  which  had  become  due  was  paid  into  court. 

Marshall^  Serjt.,  shewed  cause,  arguing  that  the  notice  was 
good,  it  being  to  appear  "  at  the  return  of  the  writ ",  the  words 
therefore,  "  being  the  J  1th  day  of  May*\  might  be  rejected  as 
surplusage.  But  supposing  those  words  not  to  be  surplusage, 
still  the  notice  was  good,  as  it  was  to  appear  at  the  true  time 
when  the  Defendant  ought  to  appear,  namely  the  4to  die  post^ 
the  essoign  day  not  being  in  reality  the  time  of  appearing.  If  it 
should  be  objected,  that  by  allowing  the  4to  die  post  to  be  the 
day  of  appearance,  the  Defendant  would  have  twelve  instead  of 
eight  days  to  appear  in  (a);  the  answer  is,  that  it  does  not  lie  in 
the  Defendant's  mouth  to  make  this  objection,  to  whom  it  would 
be  a  benefit.  But  in  truth  the  notice  is  good  either  way,  whether 
on  the  essoign  day  or  the  quarto  die  post. 

The  Court  said,  they  were  clearly  of  opinion  that  the  notice 
to  appear  on  the  quarto  die  post  was  good)  that  being  the  day 
when  in  point  of  fact  the  Defendant  was  to  appear.  They  also 
directed  a  search  to  be  made  in  the  treasury,  to  see  if  there  were 
any  such  rule  as  that  above  cited  from  the  **  Rules  and  Orders 
of  C  B.  Hil.  7  Geo.  2.'*  when  the  prothonotary  reported  that 
there  was  no  such  rule  to  be  found.  The  rule  to  shew  cause  was 
therefore  discharged. 

N.B.  The  old  practice  of  giving  notice  to  appear  on  the  es- 
soign day  the  return  of  the  process,  is  not  done  away  by  this 
determination. 

ia)  This  objection  was  made  and      one,  in  Alsop  v.  Bagot,  Prac.  Rc^  C 
den  on  consideration  to  be  a  good     P.  94e. 


1791. 

SUMNCE 

agairui 

Baadt  and 

Others. 
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Newman  and  Baker,  late  Sheriff  of  MiddleseXy  agtumt 
i£tZ.  Faucitt  one,  &c. 

Tiie  &heriflr  fllHE  DeFcndant,  who  was  an  attorney  of  this  court,  gave  bul 
rSi 'bond"  t^  ^hc  Sheriff  of  Middlesex  for  the  appearance  of  one  Wd- 

intdiflerent  Ungtou  who  was  sued  in  the  King's  Bench  by  bill  of  Middlesex, 
that  in  which  TVellitigtOTi  made  default,  and  now,  the  bail-bond  not  having 
iIetionw«'  been  assigned,  the  sheriff  brought  an  actioti  upon  it  in  this 
(a).  court 

A  rule  was  obtained  to  shew  cause,  why  all  the  proceedings 
on  the  bond  should  not  be  set  aside  on  the  ground  that  this 
action  ought  to  have  been  brought  in  the  same  court  in  which 
the  original  action  was.  Le  Blanc,  Seijt,  shewed  cause,  srgaing 
that  though  the  assignee  of  the  sheriff  must  sue  upon  the  bail- 
bond  in  the  court  where  the  original  action  was  brought,  ac- 
cording to  Stat.  4  Anncj  c,  16.  s.  20.,  which  gives  him  the  right 
of  action,  yet  no  such  restriction  was  imposed  on  the  sheriff 
himself,  who  did  not  sue  by  virtue  of  that  statute,  but  by  the 
common  law.  The  Court  admitted  this  distinction  without  he- 
sitation, and  the  « 

Rule  was  dischaiged. 

(a)  [But  the  Court  of  King's  Bench  natty  v.  Barday^  8  T.  R.  152.    But 

has  held  that  the  action  on  the  biul-  the  objection  cannot  be  taken  upon 

bond,  whether  by  the  sheriff  or  his  the  plea  of  wtn  esi  factum.  Wright  v. 

assignee,  must  be  brought  in  the  court  IValmsiey,  2  Carapb.  N.  P.  C.  396. 

in  which  the  original  action  was.  Do-  See  2  Saund.  61.  (n.J  5th  edit] 


Ma^'^sih    ^^iTTERSHEiM  agaiust  The  Countess  Dowager  of  Car- 
lisle. 

Where  abiil  fllHIS  WBS  an  action  oi  assumpsit  brought  against  the  De- 
isdrawnpay-  fcndont  as  the  drawer  of  several  bills  of  exchange,  by  the 

abieatacer-  Plaintiff  as  payee.     The  declaration  contained  seven  counts. 

tain  future  ^  *     "^ 

period,  for  The  first  stated  that  the  Plaintiff,  Defendant,  and  certain  per- 
of^aTum"of  ^^"^  using  commerce  under  the  style  and  firm  of  EschenavtTy 

money  lent  by  the  payee  to  the  drawer  at  the  time  of  drawing  the  bill,  the  payee  may  recover  the 
money  in  an  action  for  money  lent  aliliough  six  years  have  elapsai  since  the  time  when  the  loan  was  aii- 
vanced ;  the  statute  of  limitations  beginning  to  operate  only  from  the  time  when  the  money  was  to  be 
repaid,  u  e»  when  the  bill  became  due  («). 

(rt)  [That  the  statute  begins  to  ope-  A.  631.  2  Saund.  63  b,  (n.)  5th  edit, 
rate  from  the  time  the  breach  took  See  also  ^arog^  v.  ,4itfrr»,  2  Stark.  N. 
place,  see  Short  v.  McCarthy,  3  B.&      P.  C.  232.] 
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Hay  and  Co.  were  persons  respectively  trading  and  using  com-      1791* 
merce,  and  residing  at  Strasburg;  that  on  the  5th  oi March  1 783,     ^j^irriii- 
at  ^Strasburg^  the  Defendant  drew  a  bill  of  exchange  on  Esche^      "hum 
naver^  Hay  and  Co.  for  360  livres,  payable  to  the  order  of  the    l^Cab- 
Plaintiff  on  the  10th  of  the  then  next  month  ;  that  the  bill  was      "■'•*•  . 
presented  for  acceptance,  that  acceptance  was  refused,  and  that  ^ 
it  was  protested  for  non-acceptance,  &c.     The  second  count 
stated,  that  on  the  31stof  «7u/^,  1783,  at  Strasburg,  the  Defend- 
ant drew  another  bill  of  exchange  on  one  Abel  Jenkins^  who 
was  resident  in  this  kingdom,  for  12,000  livres  of  France,  pay- 
able to  the  order  of  the  Plaintiff  a/  the  end  of  the  month  of  Sep- 
tember then  next :  that  it  was  presented  for  acceptance,  which 
was  refused,  and  that  it  was  protested  for  non-  acceptance,  S^c. 
The  third  count  stated,  that  on  the  4th  of  January  1785,  at  Or^ 
leans,  the  Defendant  drew  another  bill  of  exchange  on  one  Mr. 
Gregg,  who  was  resident  in  this  kingdom,  for  2040  livres  of 
France,  payable  to  the  order  of  the  Plaintiff  on  the  13th  of 
January)  1786,  that  this  bill  was  also  presented  yb;*  acceptance, 
and  acceptance  being   refused,   protested  for  non-acceptance . 
The  fourth  count  was  for  money  lent  and  advanced ;  the  fifth, 
for  money  paid,  laid  out  and  expended ;  the  sixth,  for  money 
had  and  received ;  and  the  seventh,  on  an  account  stated. 

The  Defendant  pleaded  the  general  issue,  and  the  statute  of 
limitations,  viz.  that  the  said  several  causes  of  action  ^id  not, 
nor  did  any  or  either  of  them  first  accrue  at  any  time  within  six 
years  before  the  suing  out  of  the  original  writ,  &c.  On  which 
issue  was  joined.  At  the  trial,  which  came  on  before  Lord 
Loughborough,  at  the  sittings  in  last  Hilary  Term,  at  Guildhall, 
the  jury  found  a  special  verdict  as  to  the  second,  third  and 
fourth  counts(a),  as  follows,  viz.  that  the  Defendant  on  the  31st 
oijvly  1783,  at  Strasburg^  for  and  in  consideration  of  the  sum 
of  12,000  livres  of  France,  then  and  there  lent  to  her  by  the  . 
Plaintiff,  drew  the  bill  stated  in  the  second  count  for  12,000 
livres,  and  farther,  that  the  Defendant  on  the  4th  of  January 
1 785,  at  Orleans,  for  and  in  consideration  of  2040  livres  of 
France,  drew  the  bill  stated  in  tiie  third  count ;  that  the  said 
bill  of  exchange  bearing  date  the  31st  day  of  Jtdy  1783,  was, 
on  the  4th  day  of  March  in  the  year  1784,  presented  to  Abel 
Jenkins  on  whom  it  was  drawn,  for  payment;  that  the  said  Abel 
Jeniiris  was  then  and  there  requested  to  pay  the  said  sum  of 
(a)  And  a  verdict  for  the  Defendant  on  the  other  counts. 

money 
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1791.     money  therein  mentioned,  which  he  refused  to  do;  and  the 
ri  same  was  not,  nor  was  any  part  thereof,  then  and  there,  or  at 

IHX1M      any  time,  paid;  and  the  Plaintiff  thereupon  caused  the  said  biU 
Lad^ii-  of   exchange   to  be  protested  for  non-payment  thereof:  and 
utLx.      ^farther,  that  the  said  bill  of  exchange  bearing  date  on  the  4di 
[  •ess  ]  oi  January  1785,  was,  on  the  6th  of  February  1786,  presented 
to  Francis  Gregg^  on  whom  it  was  drawn,  for  payment  i  and  the 
said  Francis  Gregg  was  then  and  there  requested  by  the  Plam* 
tiff  to  pay  the  said  sum  of  money  therein  mentioned,  which  he 
then  and  there  refused  to  do ;  and  the  same  was  not,  nor  was 
any  part  thereof  then  and  there,  or  at  any  time,  paid  i  and 
thereupon  the  Plaintiff  caused  the  said  bill  of  exchange  to  be 
protested  for  non-payment  thereof.     And  further  that  the  said 
Isabella  the  Defendant,  at  the  several  times  of  the  making  of 
the  said  bills  of  exchange  respectively,  and  of  the  lending  the 
several  sums  of  money  therein  respectively  mentioned,  was,  and 
long  before  had  been,  and  still  is  married  to^  and  under  cooer^ 
ture  of  one  Sir  William  Musgrave,  Bart,  her  present  husbands 
and  that  the  said  Isabella  at  those  several  and  respective  times, 
and  long  before,  and  from  thence  hitherto  2/t^d,  and  does  mm 
live  separate  and  apart  from  her  said  husband;  and  that  during 
all  the  time  she  has  so  lived  separate  and  apart  from  her  said 
husband,  the  said  Isabella  has  always  had^  and  been  aUawed^ 
and  paid  from  her  said  husband  a  sufficient  separate  maintenana 
to  herself;  and  that  at  the  respective  times  when  the  said  bills 
of  exchange  were  made  by  the  said  Isabella^  the  persons  upon 
whom  the  same  were  respectively  drawn,  had  not,  nor  had  they 
at  any  time  afterwards,  until,  or  at  the  tiroes  when  the  said  bills 
of  exchange  respectively  became  due  and  payable,  and  were 
presented  as  aforesaid,  any  effects  of  the  said  Isabella  in  their 
hands,  wherewith  to  answer  and  pay  the  said  bills  of  exchange^ 
or  either  of  them ;  and  that  the  said  Seligman  (the  Plaintiff) 
sued  out  his  original  writ  in  this  suit  against  the  said  Isabella, 
on  the  26th  day  of  September  j  in  the  year  of  our  Lord  1789;  but 
whether  upon  the  whole  matter  in  form  aforesaid  found,  the 
said  Isabella  undertook  and  promised  in  manner  and  form  as 
in  the  2d,  Sd  and  4?lh  counts  of  the  said  declaration  is  men- 
tioned, or  any  of  them;  and  whether,  at  any  time  within  six  years 
next  before  the  suing  out  the  original  writ  of  the  said  Seligman, 
the  cause  of  action  in  the  said  2d,  3d  and  4th  counts  mentioned, 
or  any  of  them,  Jirst  accrued  or  not  to  the  said  Seligman,  the 

jurors 
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jurors  aforesaid  ore  wholly  ignorant,  &c.  This  was  argued  by  1791* 
JBond^  Serjt,  for  the  Plaintiff,  and  Le  Blanc,  Serjt,  for  the  De-  ^ 
fendant.  On  the  part  of  the  Plaintiff,  Bond  said,  he  presumed^  buuh 
the  first  poiiu  of  ibe  argument  would  be  admitted,  viz.  that  the  l^^Qaa- 
Defendant  living  apart  from  her  husband,  and  having  a  sepa-  !'*^'^ 
rat«  maintenance,  was  liable  to  be  sued  as  2l  feme  sole i  to  which  V  ^^^  ] 
Lie  Blanc  assented ;  saying,  that  as  that  point  had  been  fully 
considered  by  the  Court  in  the  late  case  of  Campion  v.  CoUin* 
son{fi)y)\e  should  not  now  dispute  it.  Bond  then  observed,  that 
as  there  was  a  variance  between  the  special  verdict  and  the  de- 
claration, with  respect  to  the  2d  and  Sd  counts  (the  declaration 
stating  that  the  bills  were  presented  for  acceptance,  and  pro- 
tested for  non-acceptance,  but  the  jury  finding  tha;t  they  were 
only  presented  for  payment,  and  protested  for  non-payment),  the 
plaintiff  certainly  could  not  recover  on  either  of  these  countSf 
but  must  resort  to  the  count  for  money  lent.  Tl\\^  question 
therefore  was,  whether  the  statute  of  j imitations  would  prevent 
liim  from  recovering  on  that  count,  or  in  other  words,  whether 
the  cause  of  action  accrued  on  the  31st  of  July  1783,  when  the 
bill  for  12,000  livres  was  drawn,  and  the  money  lent;  or,  on  the 
30th  of  September,  when  the  bill  was  payable?  Now  the  money 
being  actually  lent  to  the  Defendant  as  the  consideration  of  the 
bill,  on  payment  being  refused  by  the  drawee,  the  Plaintiff  had 
his  choice  of  three  remedies:  he  might  either  have  brought  an 
action  of  debt,  an  action  on  the  case  for  money  lent,  or  an  action 
on  the  bill  itself,  which  he  has  in  fact  chosen.  But  if  he  had 
relied  on  the  bill  itself,  the  statute  of  limitations  would  not  have 
operated  till  after  it  became  payable,  for,  according  to  Lord 
JIoU,  a  bill  of  exchange  **  must  be  sued  for  within  six  years 
*^  ufter  it  becomes  payable/'  8  Bac.  Abr.  6Q2.  Neither  then  did 
the  statute  operate  on  the  count  for  mpney  lent,  which  it  was 
ngreed  should  be  paid  at  the  end  of  September^  before  that  time; 
the  prohibitions  of  it  being  equal,  and  not  affecting  one  sort  of 
action  on  the  case  more  than  another.  As  therefore  an  action 
on  the  bill  itself  would  be  within  the  time  limited,  the  writ  being 
sued  out  on  the  29th  of  September  1789,  an  action  for  money 
lent  is  also  within  the  time:  the  right  of  action  was  suspended 
till  the  bill  became  payable.  In  Dagglish  v.  JVeatherby,  %  Black. 
747*  it  is  holden,  that  no  action  will  lie  against  the  drawer  of  a 

(a)  Ante,  334.  But  there  the  Court  gave  no  positive  opinion  on  that  point. 
[Vide  ante,  350.  n.  (a).] 

bill 
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ment,  it  was  the  time  of  the  repayment  that  ought  to  fix  the     1791. 
period  of  the  limitation.    Here  a  sum  of  12,000  livres  was  ad-     z: 
▼anced  on  the  3 let  of  Jtifyt  to  be  repaid  in  England  on  the  last      bhux 
day  of  September ;  and  the  contract  was,  not  to  repay  the  iden-   Li^^Ca»- 
tical  sum,  but  the  value  of  it  according  to  the  course  of  ex-      "■'-'• 
change.     Now  until  that  contract  was  broken,  there  was  no 
cause  of  action.     As  the  suit  therefore  was  commenced  on  the 
''   fi6th  of  September,  it  saved  the  limitation  ;  especially  as  no 
*   laches  was  to  be  imputed  to  the  Plainti£P,  it  not  being  found    [  6S6  ] 
^   that  he  knew  that  the  drawee  of  the  bill  had  no  effects  of  the 
^    drawer  in  his  hands. 
'  I  Judgment  for  the  Plaintiff. 


Meekins  against  Smith.  Tueniay, 

^  Ma^  Slit 

^  TN  this  case,  one  Davis  was  arrested  by  an  officer  of  the  sheriff  au  penont 
2-:  of  Middlesex  as  he  was  returning  from  Westminster^HaU^  l^SmtotT 
3;  where  he  had  been  to  justify  himself  as  bail  for  the  Defendant,  cmm  which 
.2. but  was  rejected.  Upon  this,  a  rule  was  granted  to  shew  cause  atteiJb^ce" 
- »  why  he  should  not  be  discharged  out  of  custody,  on  the  ground  |n  court,  ud 
^  that  he  was  entitled  to  privilege  from  arrest,  both  in  going  to  in  thecoune 
j^  and  returning  from  the  court,  his  attendance  being  in  the  course  jJ^h^^lJJJ^ 

of  the  cause,  and  the   administration  of  justice.     Adair  and  compdled 
,  Clayton,  Seijts.,  shewed  cause,  contending  that  as  bail  were  to  ^^rraciT 
_^  not  compelled  to  attend  by  process,  (as  witnesses  were)  but  came  ^y^^^ 
^  voluntarily  into  court,  they  had  no  claim  to  such  a  privilege,  from  amttf 
_  It  was  holden  in  the  case  of  the  King  v.  Fielding,  Comb.  29.  ^!^^ 

that  a  person  coming  to  court  to  swear  the  peace  was  liable  to  tided  thdr 
^  be  arrested,  and  in  an  anonymous  case,  Salk.  544,  a  person  i^  not  for 

who  came  to  confess  an  indictment,  had  no  privilege  eundo  et  *°y  ^"^^ 

redeundo,  because  there  was  no  process  against  him.     Although  fucb  uin 
^  it  was  stated  in  Impels  Pract.  C.  B.  125,  that  baa  are  privi-  ^^.X  m 
~~  leged,  the  case  there  cited  from  Barnes  was  this :  **  The  De^  itiaolTent 
~  "  findant  being  arrested  in  returning  from  attendance  on  the  justify  (a). 

"  Court  to  justify  his  bail,  was  ordered  to  be  discharged." 
^  Johannet  v.  LUyd,  Barnes,  27.     Besides,  it   was  highly  im- 
^*"  proper  that  any  man  should  become  a  security  for  the  debts  of 
^  .another,  while  his  own  were  unpaid. 

(fl)  [Accord.  Wcipole  v.  Alexander^  Tidd's  Pr.  199,  8th  Edit.    Rimmer  v. 
Greeny  1  M.  &  S.  638.] 
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action,  and  that  the  business  had  gone  through  his  hands.  He     1791. 

was' proceeding  to  make  further  observations  on  the  affidavit,     « 

vrhen  the  Court  interrupted  hhn,  saying  the  objections  were    '  agairut 
fatal,  and  that  it  would  be  dangerous  to  permit  Attorneys  to     ^^®'"" 
make  their  clerks   swear   in  their  stead.     Clayfon,  Seijt.,  in 
support  of  the  rule  insisted,  that  no  one  could  have  made  the 
affidavit  with  so  much  propriety  as  the  clerk,  because  the  whole 
management  of  the  cause  was  entrusted  to  him.     To  this  the 
Court  answered,  that  the  clerk  might  certainly  have  made  the 
affidavit,  if  he  had  stated  that  he  had  in  fact  the  management 
of  the  cause,  and  was  particularly  acquainted  with  all  the  cir-    [  638  3 
cumstances  of  it ;  but  as  it  was,  the  rule  must  be  discharged. 

Rule  discharged. 
Lord  Loughborough  then  directed  the  secondaries  to  in- 
form the  Court,  in  future,  whenever  an  affidavit  should  be  made 
by  the  clerk  of  an  attorney  to  ground  a  motion  upon  to  put 
off  a  trial. 


Hall  against  Walker.  TkundM, ' 

JtmeSrdr 

£\^  the   11th  of  May  notice  of  bail  was  given,  on  the  17th,  Thoogfaa 
^^^  an  exception  was  entered,  and  a  rule  obtained  on  that  {jfS^b^|£? 


day  to  bring  in  the  body,  which  was  served  on  the  undep*  i»«^ 
sheriff  of  Middlesex  on  the  same  day.     On  the  19th,  notfee  of  mnjnBder 
justification  was  given  for  the  21st;  on  the  Slst  the  bail  were 


the  Defend- 
ant 


rejected,  on  which  day,  the  rule  to  bring  in  the  body  (bang  a  juat^ 
four  day  rule)  expired.  Before  the  rising  of  the  Court  on  the  "'^•'' 
^Ist,  the  Defendant's  attorney  applied  to  the  Court  for  leave 
to  put  in  other  bail  immediately,  for  the  purpose  of  rendering 
the  Defendant,  who  was  then  in  Court.  Leave  was  accord- 
ingly given,  and  in  a  few  minutes  other  bail  were  produced, 
who  rendered  tiie  Defendant^  and  he  was,  at  the  rising  of  the 
Court,  committed  to  the  Fleet. 

On  the  2Sd  an  attachment  issued  against  the  sheriff  for  not 
bringing  in  the  body.  To  set  aside  which,  a  rule  having  been 
obtained,  Runnington^  Serjt.,  shewed  cause,  contending  that  it 

(a)  [The  practice  in  K.  B.  is  the  tex,  7  T.  E.  527.    So  also  the  bail 

same,  R.  T.  531  G.  3.  5  T.  R.  36S.  may  render  without  jnstiiyiDg,thotigh 

Athton  V.  Kingy  Tidd's  P^.  9S4,  8th  &e   bail-bond    has   been   assigned; 

Edit.   See  also  R.  vJSherif of  Middle-  Edwm  v.  Allen,  5  T.  R.  401.] 

was 
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Brooks  against  Rogers. 


June  Ithm 

A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  against  -rf.  drawia 
"^  the  drawer,  with  the  usual  money  counts.    Non  assumpsit,  chii^^ 
and  the  general  plea  of  bankruptcy.     The  facts  of  the  case,  as  J'tL^k^" 
stated  in  the  argument,  were  these.     The  Defendant  on  the  indoneiic 
7th  of  May  1788,  drew  the  bill  in  question  for  100/.  on  one  ^^'jj^ 
Hughes^  payable  45  days  after  date,  in  favour  of  the  Plaintiff,  B^  the 
merely  for  the  purpose  of  raising  money.     This  bill  the  Plain-  a.  bemmeg 
tiff  indorsed  in  blank,  and  without  tendering  it  for  acceptance,  **  *»«*»t«p* 
discounted  it  at  the  Olney  Bank  on  the  credit  of  his  own  name,  hit  cerm- 
and  paid  the  money  over  to  the  Defendant.     On  the  l6th  of  JSTiiHto 
Mai/f  the  Defendant  committed  an  act  of  bankruptcy.    On  the  ^uei  P>y- 
23d  a  commission  issued,  and  on  the  18th  oi  June,  the  certifi-  fmed:  upon 
cate  was  allowed.     When  the  bill  became  due,  Hughes  having  r5!?fi'*' 
no  effects  of  the  drawer  in  his  hands,  refused  to  pay  it,  upon  money  to  2>. 
which  the  Olney  Bank^  in  whose  possession  it  remained,  called  ^^anenTin 
on  Brooks  for  repayment  of  the  money  which  had  been  ad-  d»«count, 
vanced  in  discounting  the  bill.     Brooks  accordingly  repaid  the  bukUieliiU. 
money,  took  back  the  bill,  and  now  brought  this  action  against  J^iJlfS^ 
the  Defendant.     At  the  trial  which  came  on  at  Westminster,,  at  JS.  agi^ 
the  sittings  after  Hilary  term  1790,  before  Lord  Loughborough,  bill,**!*.  e«*- 
a  verdict  was  taken,  subject  to  the  opinion  of  the  Court,  whether  VfP^ 
the  action  was  barred  by  the  certificate.  r^F^CO* 

In  Easter  term  following,  a  rule  was  granted  to  shew  cause 
why  the  verdict  should   not  be  entered  for   the  Defendant* 

Against  which,  Adair  and    Lawrence,   Serjts.,  shewed  cause, 
arguing,  that  though  the  holders  of  the  bill  might  have  proved 


should  be  entered  for  the  Plaintiff 
with  U,  damages,  and  that  a  special 
verdict  should  be  agreed  upon.  In 
taxing  the  costs  on  the  postea^  the 
prothonotary  disallowed  tne  costs  of 
the  first  trial,  and  of  the  rule  grant- 
ing a  new  trial,  with  which  the  Plain- 
tiff's attorney  being  dissatisfied,  ap- 
plied to  the  Court  for  a  rule  to  re- 
view the  taxation.  Lord  Lough- 
borough  at  first  seemed  to  think  die 
costs  of  the  first  trial  oui^ht  to  have 
been  allowed,  but  directed  the  pro- 
thonotary to  inquire,  and  report  what 


was  the  practice  in  the  Km^t  Bench. 
Upon  inquiry  it  appearing  that  in 
the  Kinrt  Bench,  tne  costs  of  the 
first  trud  were  not  allowed,  even 
where  the  second  verdict  followed 
the  first  *,  the  Court  said  the  pro- 
thonotary had  done  right,  ana  re- 
fused the  rule.  [See  Tidd's  Pr.  947, 
5th  edit,  and  posU  p.  641.] 

(a)  [See  the  observations  of  Mr. 
J.  Lawrence  on  this  case,  Cowiey  v. 
Dunlop,  7T.  R.  572,  and  see  also 
Bucklers.  Buttivani,  3  East,  82.] 


*  See  Mason  v.  Skurravt  Dougl.  458,  and  Hankey  v.  Smiih,  Z  Term  Rep. 
B.  R.  507.    [Summert  v.  Formby,  1  B.  &  C.  100.] 

a  debt 
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Brooks 

againsi 

KOOEKS. 


1791«  a  debt  under  the  commission,  yet  the  Plaintiff  Brooks  codM 
not,  till  he  actually  paid  the  money,  which  was  after  the  allow- 
ing of  the  certificate;  that  this  could  not  be  considered  in  any 
other  light  than  as  a  contract  of  indemnity,  it  not  being  cer- 
tain when  Brooks  indorsed  the  bill  to  the  Otney  Bank^  that  the 
drawee  would  refuse  payment.  In  support  of  these  positions, 
were  cited  the  following  authorities;  S  Wils.  IJ.  Chilton  v. 
Whiffin^  id.  262.  Goddard  v,  Vanderheyden^  id,  S46.  Your^  v. 
Hockley,  Camp,  525.  Taylor  y.  Milk  and  Magnatt^  and  Jokn- 
son  y.  Spillery  Dougl.  167,  last  edit. 

In  support  of  the  rule,  Le  Blanc,  Seijt.,  contended,  that  the 
drawer  of  a  bill  of  exchange  immediately  contracted  a  debt 
[  641  3  upon  drawing  the  bill,  it  was  debitttm  in  prcesenti,  solvendum  in 
Jvturo.  If  it  were  a  debt  owing  by  the  bankrupt  to  any  one  at 
that  time,  who  might  have  proved  it,  it  is  barred.  The  bank- 
rupt ought  not  to  be  injured  by  the  bill  being  indorsed  over  to 
another.  The  cases  cited  on  the  other  side  were  upon  prouiiscs 
to  indemnify. 

The  cause  having  stood  over  to  this  term.  The  Court  were 
unanimously  of  opinion,  that  the  Plaintiff  was  intitled  to  re- 
cover, notwithstanding  the  certificate.  The  cases  cited  were 
not  confined  to  an  express  indemnity,  but  were  decided  on 
the  ground  that  the  Plaintiff  could  prove  no  debt  till  he  had 
actually  paid  the  money,  and  the  payment  was  after  the  bank- 
ruptcy  (a). 

Rule  discharged. 

(a)  See  Hancock  v.  Entwistlcy  3  Term  Rep,  B.  R.  437. 


Trelawney  against  Thomas  (a). 


Monday^ 
June  7th. 

Where  a 
cause  is 
twice  tried, 

andthever-  j^jjjj  \^y  ^|jg  prothouotary,  the  rule  for  the  second  trial  being 

on  each  trial  entirely  silent  as  to  costs.     But  now  Watson,  Sent.,  moved  for 

Mirty.^hTu^  a  rule  to  shew  cause  why  the  taxation  should  not  be  reviewed, 

intitled  to  on  the  grouud  that  Mr.  Justice  W7/50« (6),  before  whom  the  first 

the  costs  of 

both ;  but  where  the  verdicts  are  found  for  diiTerent  parties,  the  costs  of  the  first  trial  are  not  allowed  (c). 

(fl)  Ante f  303.  East,  112.  Worcester  Canal  Company 

(b)  y^hosvit  {or  Lord  Loughborough  v.    Trent    Navigation    Company ^   f 
at  Guildhall.  Marsh.  475,  and  see  Payne  v.  Baiieyi 

(c)  [Accord.   Bird  v.  Appleton,  1  5  Brod.  &  Bing.  J04.] 

trial 


TN  this  cause  there  were  two  trials;  in  both  a  verdict  was 
found  for  the  Plaintiff,  and  the  costs  of  both  were  allowed 
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trial  was  had,  when  the  second  trial  was  moyed  for,  stated  his 
opinion  that  he  ought  to  have  nonsuited  the  PlaintifT,  and  that 
the  second  trial  was  granted  under  that  impression  on  all  par- 
ties.    But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused 
the  rule ;  at  the  same  time  confirming  the  practice  above  men- 
tioned in  Parker  v.  Wells  (a),  that  where  there  are  two  trials, 
and  the  verdicts  are  the  same  way  in  each,  the  party  in  whoso 
favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but 
ivhere  the  verdicts  are  different  ways,  there  the  costs  of  the 
former  trial  are  not  allowed. 

Rule  refused* 


1791. 

Texlaw- 

againU 
Thomas. 


T. 


(a)  AniCy  639,  n. 


CND   OF   EASTER  TERM. 


VOL.  I. 


y  Y 


CASES 


CASES 


ARGUED  AND  DETERMINED  1791. 


IN  THB 


Court  of  COMMON  PLEAS, 


IN 


Trinity    Term, 

In  the  Thirty-first  Year  of  the  Reign  of  Geosge  III. 


■s     t 


PiCKwooD  against  Wright.  ^I^ta! 

N  this  action  of  assumpsit  the  Plaintiff  took  a  verdict  for  Wh«r«a 
611/.  which  wa$  rcalFy  the  sum  due  to  him,  and  entei'^d  up  giTenlor* 


dgment  for  that  sum  beside  costs,  but  the  damages  laid  in  the  ^J***^ 
?cIaration  were  but  600/.     A  writ  of  error  was  brought  on  amouiHror 
lis  judgment,  and  Kerhy^  Serjt.,  obtained  a  rule  to  shew  caus6  LMitrST* 
hy  a  remittitur  of  the  11/.  should  not  be  entered.     Adair  and  dedamtum,. 
e  Blanc,  Serjts.,  argued  against  the  rule,  saying,   that  aftef*  cauieawrit 
dgment  signed  and  errof  brought,  it  was  too  late  to  ent6r  a  ur^^SL^Ae 
mittitur  for  the  sum  which  caused  the  error ;  and  they  cfted  Cauw  wtl 
e  ca«e  of  Satidiford  v.  Bean,  B.  R,  HiL  13  Geo.  3.  (i)  as  an  ^SSff^ 
ithorfty  in  point.     Kerhy,  on  the  other  side,  insisted,  that!  as  «n^«r » *«- 
ng  as  the  record  remained  in  court,  it  might  be  amended.         the  exceM 

above  the 
9um  laid  in  the  declaration,  on  payment  of  the  costs  of  the  writ  of  error  (a). 

{ay  [The  amendment  may  be  naade  abfe  tliereto.  Hardy  q.  t,  v.  Cathcart, 

er  the  term  of  the  judgment,  ancf  1  Marsh,  ISO.] 

er  joinder  in  error'.  Uglier  V.  IXaih-  (b)  Cited  m   2  Bac.  Abr,  5.  last 

f,   4  M  &  S.  94.   Indeed  in  the  £dit.  and  is  as  follows.    MftHejuiy 

incipal    case    the    application    to  ^  give  more,  the  Plaintitf  must  re- 

lend  was  made  in  the  term  subse-  ^  unquish  tne  extra  damages,  for  ^ 

ent  to  that  in  which  the  judgment  **  he  enten  ajp  the  judgment  for  (he 

,s  entered,  ibid,  98.  100.    The  re-  "  whole  whicn   the  jury  give,  it  is 

rd  in  a  penal  action,  in  which  the  "error,    and  ranno/  be  amended  or 

y  have  given  damages  hy  mistake,  '*  helped  in  anp  ttmw^rr.    So  detcr- 

ly  be  amended  after  error  bfbtrgttt  *  OTilieit  in  B.  R.  iW  1773,   Sandv- 

iC.  B.  by  entering  a  remittitur,  and  "ford  and  Bean,  Esq** 
i  transcript  may  be  made  conform- 

Y  Y  2  The 
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Harvey  against  Richards. 


Monday, 
July  11th. 


ASSUMPSIT   by  the  indorsee  against  tlie  acceptor  of  a  Where  in  an 
bill  of  exchange  for  49/«  165.  9d.g  the  second  count  was  for  tumpsU  on 
money  lent  and  advanced ;  the  third  for  money  paid,  laid  out  l^,^^ 
and  expended;  the  fourth  for  money  had  and  received;  and  the  usual 
the  fifth,   on  an  account  stated.     Plea,   that  the  Defendant  !^n^  the 
"  does  not  atoe  to  the  said  John  (the  Plaintiff)  the  said  sum  of  5^?^* 
<<  49/*  165.  9d.  above  demanded,  by  virhie  of  the  said  bill  ofex^  debet  to  the 
"  change  or  any  part  thereof,  in  manner  and  form  as  the  said  b^"bu?**** 
*<  John  hath  above  thereof  complained  against  him,  and  of  this  does  not 
"  he  puts  himself  upon  the  country,  &c."  but  no  notice  was  J,  the  other 
taken  of  the  other  counts.     On  this  plea,  the  Plaintiff  joined  ^^^^ 
*  issue  and  gained  a  verdict     And  now,  Marshall^  Serjt,  ob-  the  Pfaantuo; 
tained  a  rule  to  shew  cause  why  the  judgment  should  not  be  ^*  ghaiuot 
arrested,  on  the  ground  that  the  plea  of  nil  debet  to  the  first  *»ke  •dm- 
count  was   bad,  and  that  as  there  was  no  plea  to  the  other  own«iis- 
counts,  there  was  a  discontinuance.  ^^"j°S*° 

arrest  ot 

Adair  J  Serjt.,  shewed  cause,  arguing,  that  supposing  these  ob-  judgment, 
jections  were  well  founded  in  themselves,  they  were  cured  by  r  •  545  j 
the  verdict,  for  which  purpose  he  cited  the  following  authori* 
ties,  viz.  Aleyn  76.  1  Brawnl.  8.  Ghver  v.  Taylor.  Cro.  Eliz. 
470,  Corbyn  v.  Brawn.  Stat.  32  Hen.  8.  c.  30.  Cro.  Eliz.  455, 
Chamberlayn  v.  Nichols.  Cro.  Car.  25,  Knight  v.  Harvey,  1  Ijev* 
142,  Elrington  v.  Doshant.  3  Iiev.  374,  Sedgwicke  v.  Richards 
son.  Salk.  218,  Carter  v.  Davies.  2  Stra.  1022,  Mar  sham  v. 
Gibbs. 

Marshall f  Serjt.,  in  support  of  the  rule,  contended,  1.  That 
this  was  a  discontinuance  of  the  whole  action,  by  which  the 
Plaintiff  was  out  of  court. 

2.  That  it  was  not  cured  by  the  verdict. 

1.  It  is  a  settled  rule  of  law,  that  every  suit,  whether  civil  or 
criminal,  odght  to  be  continued  from  its  commencement  to  its 
conclusion  without  any  gap  or  chasm,  2  Hawk.  P.  C.  298.  If 
the  Defendant  plead  to  part,  he  must  traverse  the  other  part, 
because  the  other  matter  remains  still  a  fact  to  be  tried  by  a 
jury,  there  being  no  question  of  law  moved  concerning  it.  But 
if  the  Plaintiff  do  not  pray  judgment  for  the  part  unanswered, 
it  is  a  discontinuance  by  him,  because  he  does  not  insist  on  the 
judgment  of  the  court  for  want  of  an  answer,  nor  has  he  put 

the 
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Haetet 

againtt 

RiCHAKDfi 


Hon,  should  cure  a  discontinuance.  The  verdict  here  is,  that  17dl. 
the  Defendant  does  owe  to  the  Plaintiff  49/.  1&.  9d.  above  de^ 
manded  by  virtue  of  the  said  bill  of  exchange.  But  it  is  not  al- 
leged in  the  first  count  that  the  Defendant  was  indebted.  This 
being  an  action  at  the  suit  of  an  indorsee^  dd>t  would  not  lie ; 
there  is  therefore  no  colour  for  the  plea  of  nil  debet^  or  to  say 
that  it  is  an  answer  to  the  count.  The  verdict  in  assumpsit  is, 
that  the  Defendant  ^*did  undertake  and  promise  in  manner 
and  form  as  the  Plaintifi^  hath  declared/'  and  the  damages  are 
assessed  by  occasion  of  the  ^*  not  performing  the  within  pro- 
mises and  undertakings,"  &c.  The  judgment  there  is  that  the 
Ptaintifi^  do  recover  hia  damages  by  the  jury  assessed:  But  how 
can  judgment  be  given  that  the  Plaintiff  recover  his  damages 
by  the  Jury  assessed^  when  the  jury  have  assessed  no  damages^ 
If  the  jury  on  this  issue  find  any  damages,  those  damages  must 
be  for  the  detention  of  the  debt  due  on  the  bill,  and  not  for. the 
sum  itself,  as  is  the  course  on  the  plea  of  non  assumpsit.  Upon 
the  whole  then,  as  there  is  no  verdict  on  which  the  Court  can  [  647  ] 
give  judgment  for  the  Plaintiff,  the  discontinuance  is  not  cured, 
and  the  cause  is  out  of  court,  the  judgment  therefore  must  be 
arrested;  for  if  one  of  the  parties  is  out  of  court,  there  cannot 
be  a  repleader.  2  Ld.  Raym.  925. 

TVie  Court  held  that  the  defect  was  cured  by  the  verdict ;  for 
the  Defendant  should  not  take  advantage  of  his  own  mis-plead- 
ing to  defeat  the  PlaintifTs  suit,  when  the  jury  had  found  that 
he  owed  the  debt  due  on  the  bill  of  exchange. 

Rule  discharged. 


Sumner  against  Brady,  Cartwright,  and  Fenton. 

T\EBT  on  bond  for  400/.  Plea  of  the  Defendant  Brady, 
non  est  factum,  on  which  issue  was  joined.  2.  That  he 
ought  not  to  be  charged  with  the  said  debt  by  virtue  of  the  said 
writing  obligatory,  because  he  says,  that  he  before  the  suing 
out  of  the  commission  hereafter  mentioned,  to  wit,  on  the  Ist 
o(  December,  1789,  at  Westminster  aforesaid,  being  a  dealer  and 
chapman,  and  seeking  his  trade  of  h'ving  by  buying  and  selling, 

ChaoceUor  agvnst  the  allowance  of  the  certifieate^  is  void  by  stat.  5  Geo.  8.  c; 


Monday 

A  bond 
given  to  h 
creditor  of 
a  bankrupt, 
in  order  to 
induce  him 
towUhdrauf 
a  petition 
which  he 
had  pre- 
ferred to  the 
SO.«.n.(a)« 


(a)  [Similar  provision,  6  Geo,  4.  c.  16.  t,  125.] 


and 
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tnent ;  which  was  also  in  due  manner  certified  by  the  said  com*      1791. 

missionei's,  to  wit,  at  Westminster  aforesaid.    And  the  Defend-     

ant  having  afterwards,  to  wit,  on  day  and  year  last  aforesaid,  at  a^aina 
Westminster  aforesaid,  made  oaih  that  such  certificate  and  con-  Baabt, 
sent  of  the  said  creditors  tliereunto  had  been  obtained  fairly 
and  without  frauds  the  said  certificate  was  then  and  there  laid 
before  the  Lord  Chancellor  for  allowance  and  confirmation. 
That  the  Plaintiff  being  a  creditor  of  the  Defendant,  after- 
wards, to  wit,  on  di^  and  year  last  aforesaid,  at  Westminster 
aforesaid,  preferred  a  petition  {a)  to  the  said  Lord  Chancellor 
against  the  allowance  and  confirmation  of  the  said  certificate 
of  the  Defendant,  who  before  and  at  the  time  of  preferring 
the  said  petition  was  detained  in  prison,  and  in  execution  there 
by  and  at  the  suit  of  the  Plaintiff:  and  thereupon^  afterwards 
and  whilst  the  Defendant  was  so  detained  in  prison  as  afore- 
said, and  before  the  allowance  and  confirmation  of  the  said 
certificate,  to  wit,  on  the  day  and  year  in  the  said  declaration 
mentioned,  at  Westminster  aforesaid,  it  was  unlawftdly  consented 
to  and  agreed  by  and  between  the  Defendant  and  the  Plaintiff  r  549  1 
that  such  writing  obligatory  as  is  mentioned  in  the  said  declara-* 
tion  should  be  sealed  and  executed,  and  together  with  certain 
other  securities  should  be  delivered  to  the  Plaintiff,  aild  that 
the  Plaintiff  in  consideration  thereof  should  thereupon  dis- 
charge the  Defendant  from  his  said  imprisonment,  and  also  with' 
draw  the  petition  so  preferred  by  him  against  the  certificate  as 
qforesaidy  to  the  intent  that  the  aUcntoance  and  confirmation  there* 
qf  by  the  Lord  Chancellor  might  be  obtained:  that  the  said  writ- 
ing obligatory  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  sealed,  executed,  and  de^ 
livered  to  the  Plaintiff,  and  by  him  accepted,  taken,  and  re* 
ceivcd  in  pursuance  of  the  said  agreement  and  for  the  consider- 
ations aforesaid  before  the  allowance  of  the  said  certificate  of 
the  Defendant,  (which  has  since  been  obtained  accordingly) 
whereby  the  said  writing  obligatory  in  the  said  declaration  men-* 
tioned  is  wholly  void  and  of  no  effect^  and  this  the  said  Defend-* 
ant  is  ready  to  verify,  &c  &c.  3.  That  the  said  writing  obli<* 
gatory  was  executed  and  delivered  to  the  Plaintiff  for  securing 
the  payment  of  a  certain  debt  or  sum  of  money  due  to  him 

(a)  It  was  stated  in  the  petition,  debts  in  order  to  make  up  the  number 

that  many  of  the  persons  who  signed  of  four  fifths,  and  had  received  money 

it  were  not  creditors  of  the  bank-  for  so  doing, 
nipt,  but  had  made  false  afi&davits  of 

from 
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1791*  from  the  Deiendant  at  the  time  of  his  so  becoming  a  bankrnpf, 
g  ^^^  with  intent  to  persuade  the  PlaintiflF  to  consent  to  the  allow- 
agahui  ancc  and  confirmation  by  the  Lord  High  Chancellor  of  a  cer- 
tificate  irom  the  major  part  of  the  commissioners,  that  the  De- 
fendant had  conformed  himself  in  all  things  to  the  said  statutes, 
and  to  withdraw  a  certain  petition  preferred  by  the  Plaintiff  to 
the  said  Lord  Chancellor,  against  the  allowance  and  confirm- 
ation of  such  certificate,  to  wit,  at  Westminster  aforesaid,  and 
that  the  said  writing  obligatory  was  accordingly  there  taken  and 
accepted  by  the  Plaintiff^  apon  the  occasion  and  for  the  con- 
siderations aforesaid,  and  for  no  other  consideration  whaterer, 
&c.  &c. 

Plea  of  the  Defendants  Cartwright  and  Fenian.  That  the 
Defendant  Brady^  before  the  making  of  the  said  writing  ob- 
ligatory had  become  and  was  a  bankrupt  within  the  serend 
statutes  concerning  bankrupts,  to  wit,  at  Westminster  aforesaid, 
and  that  at  the  time  of  the  making  thereof  no  certificate  fitHn 
the  commissioners  named  in  the  commission  against  the  De- 
fendant Bradj/j  or  from  the  major  part  of  them,  of  his  con- 
formity to  the  said  statutes  had  been  allowed  and  confirmed 
according  to  the  provisions  therein  contained  in  that  behalf; 
and  further,  that  the  said  writing  obligatory  was  executed  and 
delivered  to  the  Plaintifi^  for  securing  the  payment  of  a  certain 
debt  or  sum  of  money  due  to  him  from  the  Defendant  BraAi 
[  650  ]  at  the  time  of  his  so  becoming  bankrupt,  with  intent  to  pe^ 
suade  the  Plaintiff  to  consent  to  the  allowance  and  confirmadoR 
by  the  Lord  High  Chancellor  of  a  certificate  from  the  major 
part  of  the  said  commissioners,  that  the  Defendant  Brady  had 
conformed  himself  in  all  things  to  the  said  statutes,  to  wit,  at 
Westminster  aforesaid,  and  that  the  snid  writing  obligatory  was 
accordingly  there  taken  and  accepted  by  the  Plaintiff  upon  the 
occasion,  and  for  the  considerations  aforesaid,  Stc.  8cc. 

Replications  to  the  Defendant  Bradrfs  pleas.  To  the  se- 
cond, that  the  said  writing  obligatory  was  sealed  and  delivered 
by  the  Defendant  Brady^  upon  and  for  a  certain  good  and 
valuable  consideration,  to  wit,  at  Westminster  aforesaid,  in  the 
county  of  Middlesex^  without  this,  that  it  was  unlawfully  con- 
sented to  and  agreed  by  and  between  Defendant  Brady  and 
Plaintiff,  in  manner  and  form  as  in  said  second  plea  Js  above 
in  that  behalf  alleged,  to  the  intent  in  said  second  plea  in  that 
behalf  also  alleged,  and  this  the  said  Plaintiff  is  ready  to  yerify, 

wherefore, 
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wherefore,  &c.&c.  To  the  third,  that  the  said  writing  obligatory     1791'« 
in  the  said  declaration  mentioned,  was  executed  and  delivered  to     g^j^j^ 
the  Plaintiff  upon  and  for  a  certain  good  and  valuable  considera-.     again^ 
tion  moving  from  him  the  said  Plaintiff  to  the  Defendant  Bratfyy 
and  not  for  securing  the  payment  of  a  certain  debt  or  sum  of 
money  due  to  the  said  Plaintiff  from  the  Defendant  Brady  at 
the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said 
last  plea  in  that  behalf  above  mentioned,  in  manner  and  form 
as  the  Defendant  Brady  hath  above  in  his  said  last  plea  in  that 
behalf  alleged ;  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Replication  to  the  Defendants  Cartwright  and  Fentoris  plea^ 
that  the  said  writing  obligatory  was  executed  and  delivered  to 
the  Plaintiff  upon  and  for  a  good  and  lawful  consideration,  and 
not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of 
bis  becoming  bankrupt,  with  the  intent  in  the  plea  of  the  De- 
fendants Cartwright  and  Fenton  in  that  behalf  above  alleged, 
in  manner  and  form  as  they  have  above  in  their  said  plea  in  that 
behalf  alleged,  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Rejoinder  hy  Brady  to  the  replication  to  his  second  plea, 
that  it  wns  unlawfully  consented  and  agreed  by  and  between  the 
Defendant  Brady  and  the  Plaintiff  in  manner  and  form  as  in  the 
said  second  plea  is  above  in  that  behalf  alleged,  to  the  intent 
in  the  said  second  plea  in  that  behalf  also  alleged,  and  con-  [651  1 
eluded  to  the  country,  whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present 
term,  when  a  verdict  was  found  for  the  Plaintiff  on  the  first 
issue,  for  the  Defendant  on  the  second,  and  with  respect  to  the 
other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment 
should  not  be  entered  generally  for  the  Plaintiff,  Bond  and  Le 
Blancj  Seijts.,  were  going  to  shew  cause,  when  they  were  stopped 
by  the  Court,  who  desired  to  hear  what  could  be  said  in  favour 
of  the  rule.  Upon  this  Adair^  Seijt.,  urged  that  the  withdraw- 
ing an  opposition  to  a  certificate  was  not  such  an  act  as  was 
necessary  for  the  bankrupt's  discharge  within  the  stat.  5  Oeo.  2. 
c.  SO.  and  reliad  on  tho  case  of  Lems  v.  Ckase^  1  P.  Wms.  620, 
which,  he  said,  had  never  been  expressly  denied,  though  in  some 

degree 
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1791.     degree  shaken  by  subsequent  decisions.     And  Marshall,  Seijt^ 

Suxxn,     ^^g^^  ^^  ^^^  following  manner. 

agamsi         The  question  is,  whether  under  the  circurostances  stated  in 
*^^'     the  first  special  plea,  the  bond  given  by  the  Defendants  to  the 
Plaintiff  be  void,  as  being  within  the  5  (xeo.  £.  c.  30.  s.  11.    If 
it  be  void,  it  must  be  either  within  the  ilDords  or  the  meaning  of 
the  sifltate.     1.  It  is  not  within  ^be  words.     The  statute  pro- 
vides, that  every  security  given  by  a  bankrupt,  for  a  debt  due 
at  the  time  of  his  bankruptcy,  ^^  as  a  consideratioB  or  to  the 
<*  intent  to  persuade  him,  her,  or  them  to  consent  to  or  aga 
*^  any  such  allowance  or  certificate,  shall  be  wholly  void  and  of 
*^  no  effect.**     It  is  said,  thBl\:on$ent  mMH  mean  something  dif- 
ferent from  signing,  and  that  withdrawing  the  petition  was  a 
consent.    But  all  the  cases  sShew,  theX  the  consent  meant  bjr 
the  statute  is  that  which  is  expressed  by  the  signature  <^  the 
-creditor  to  the  certificate.    In  this  manner  the  statute  has  been 
interpreted  by  different  judges ;  by  Aston,  Jl,  in  Trueman  v. 
Fenton,  Camp.  550,  and  by  Lord  Mansfield  in   Braaming  v. 
Morris,  Cowp.  702,  and  Smith  v.  Bromley,  DougU  698  (a).  The 
fi4  Geo.  2.  c.  57.  s.  9-  explains  the  meaning  of  the  word  consent. 
It  recites  that  ^^  many  abuses  have  been  committed  by  hank- 
<^  rupts  and  persons,  who,  with  their  privity,  have  attempted  to 
<^  prove  fictitious  and  pretended  debts  under  commissions  of 
*<  bankruptcy,  in  order  that  such  persons  might  be  enabled  to 
^^  sign  their  consent  to  the  certificates  for  discharging  such  bank- 
*'  rupts  from  their  debts,  &c."     If  indeed  there  were  any  other 
[  652  ]    mode  of  consenting  to  a  bankrupt's  certificate  than  that  which 
is  expressed  by  the  signature,  then  the  word  consent  must  refer 
to  that  mode.     But  the  law  knows  of  no  other  mode,  by  which 
a  creditor  can  give  his  consent  to  the  certificate  but  by  signiag 
it.     It  follows  therefore,  that  ^'consent  or  sign"  must  mean 
"  consent  and  sign."    When  the  certificate  is  before  the  Chan- 
cellor for  his  confirmation,  it  does  not  stand  in  need  of  the 
consent  of  more  of  the  creditors  than  four  fifths  in  number  and 
value,  who  have  already  signed  it.     If  the  Chancellor,  on  the 
petition  of  a  creditor,  refuse  to  confirm  the  certificate,  it  is  not 
because  that  creditor  refuses  his  consent  to  it,  but  because  it  is 
discovered   that  the  bankrupt  ought  not  to  have  it.    Unless, 
therefore,  a  security  be  given  in    consideration  of  signing  the 
certificate,  it  is  not  within  the  words  of  the  statute.  2.  This  bond 

(a)  Last  Edit. 

is 
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is  not  within  the  meaning  or  spirit  of  it  To  be  within  the  1791. 
meaning  of  the  statute,  it  must  appear  to  be  either  a  fraud  on  j^ 
the  creditors,  or  an  oppression,  or  undue  advantage  taken  of  agamu 
the  bankrupt  But  it  is  not  a  fraud  on  the  creditors*  Signing  '***^* 
a  certificate  is  like  signing  a  deed  of  composition.  If  one  ere*  ^ 
ditor,  in  consideration  of  signing,  insists  on  more  than  his  fair 
dividend,  this  is  a  fraud  on  the  other  creditors,  and  perhaps  an 
oppression  of  the  bankrupt*  But  in  this  case,  there  is  no  fraud 
on  the  other  creditors*  The  Plaintiff  has  done  no  act  to  mis- 
lead or  impose  upon  them*  He  does  nothing  that  tends  to 
their  disadvantage*  On  the  contrary,  though  a  creditor  to  a 
large  amount  for  a  just  debt,  be  relinquishes  all  advantage 
under  the  commission ;  for  though  he  proved  his  debt,  he  did 
it  that  he  might  oppose  the  certificate,  but  took  no  dividend. 
Knowinjg  that  the  bankruptcy  was  contrived  principally  to  de- 
fraud him,  he  had  a  right  to  take  every  legal  step  to  frustrate 
this  design,  in  order  to  save  his  debt  This  debt  being  secured^ 
he  had  a  right  to  desist  from  his  opposition  to  the  certificate 
either  by  withdrawing  his  petition  if  he  had  presented  one^  or 
not  presenting  any  petition  at  all*  As  the  Plaintiff  was  not 
obliged  to  present  a  petition,  neither  waa  he  obliged  to  pros^ 
cute  it  when  presented*  The  object  of  petitioning  is  to  prevent 
the  bankrupt  from  obtaining  his  cerdficate^  merely  because  that 
certificate  when  obtained  would  bar  the  petitioner's  claim  on 
the  bankrupt  That  claim  being  satisfied^  the  end  <^  the  peti- 
tion is  answered*  A  certificate  is  a  bar  against  all  creditorsi 
whether  they  have  signed  it  or  not  But  they  shall  not  be  de- 
prived of  their  remedy  against  the  bankrupt,  unless  it  be  ob- 
tained agreeably  to  the  directions  of  the  statute.  This  is  no  |[  653  J 
hardship  on  the  bankrupt;  the  certificate  would  not  have 
existed,  if  it  had  not  been  obtained  by  means  which  the  Legisla- 
ture has  reprobated.  If  it  be  an  injury  to  thepuUiCf  to  with- 
draw a  petition,  then  every  man  might  petition.  But  no  man 
is  allowed  to  petition  without  swearing  to  a  debt  The  creditors 
therefore  are  the  only  persons  interested  in  such  a  petition :  but 
as  every  creditor  has  an  equal  right  to  petition,  and  no  one 
obliged  to  petition  for  the  others,  any  creditor  may  either  pre- 
fer or  withdraw  a  petition  without  injuring  the  others*  Sup- 
pose the  object  of  the  bankruptcy  were  to  defeat  a  particular 
creditor,  and  that  creditor  the  only  one  who  had  not  signed 
the  certificate;  suppose  too  that  a  number  of  fictitious  creditors 

had 


is  charged,  la  conBideratioti  of  a 
the  Buigneei  for  their  benefit,  be 
the  persoiu  interested,  according 
Waliace,  3  Term  Rep.  B.  R.  S3. 
KOt  to  a  certificatct  he  holds  out 
rupt  has  demeaned  himself  honest 
take  his  share  of  the  dividend  p( 
privately  contrary  to  that  declara 
creditors  and  on  the  public  at  Iar| 
tion  after  the  creditor  is  satisfied, 
measure  from  which  he  has  no  loi 
an  injury  to  himself.  Suppose 
made  it  penal  to  do  any  act  **to/i 
'*  obtain  Ait  certificatt",  and  in  an 
claratioD  were  to  state,  that  the  ba 
the  Chancellor  for  confirmation, 
prepared  a  petition  against  it,  bo 
of  s  sniD  of  money,  daisied  Jrou 
would  be  clearly  a  bad  declaratioi 
ant  being  merely  segatireT  could  n 
dont  to  ikt  intent  that  the  bankrui 
[654]  The  present  Phtintifi^didanactto 
taining  his  certificate,  which  he  w. 
wanh  desisted  from  obstnioting  il 
Sofipoee  n  man  attenpta  tv  rub'  i 
am  alierwards  pcerailed  upon  1»  I 
time  no  doabt  bat  that  be  will  ] 
can  it  be  said  that  I  let  him  gOt  i 
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certificate.  But  if,  on  the  other  hand,  the  petition  was  well  1791. 
founded,  and  shewed  that  the  bankrupt  being  guilty  of  fraud  summu 
was  not  entitled  to  his  certificate,  and  he  gave  the  PlaintifiP  a  <va»u^ 
new  security  for  his  whole  debt  to  induce  him  (the  Plaintiff) 
to  withdraw  the  petition ;  this  is  a  confession  that  the  allega- 
tions of  the  petition  were  true.  The  bankrupt  then  being 
clearly  convicted  of  fraud  by  his  own  plea,  and  that  he  was  not 
injtitled  to  his  certificate,  be  has  only  given  a  new  security  for 
a  debt  which  he  was  bound  in  conscience  to  pay,  and  which  he 
must  have  paid  before  he  could  be  freed  firom  prison.  It  fpllows 
therefore,  that  instead  of  being  an  expression  on  the  bank- 
rupt, it  was  a  benefit  to  him,  by  releasing  him  from  a  gaol, 
and  giving  him  farther  time  for  the  payment  of  his  debt  But 
if  this  case  be  not  within  the  letter  of  the  act,  and  if  it  appear 
that  the  bankrupt  must  have  been  guilty  of  fraud  towards  the 
PlflintifT,  the  Court  will  not  extend  the  statute  in  bis  favour, 
nor  give  it  an  equitable  construction  in  order  to  relieve  hinu 
The  case  of  SttuiII  v.  Brackley^  £  Vem.  602,  shews  that  even  a 
court  of  equity  would  not  do  this,  and  still  less  will  a  court  of 
law  do  it  On  the  contrary,  a  court  of  law  ought  not,  in  such 
a  case,  to  go  beyond^  the  letter  of  the  statute.  If  the  cose  be 
within  the  equity  of  the  statute,  the  Defendant  may  have  re- 
course to  a  court  of  equity,  and  the  Plaintifi*  will  there  have  an 
opportunity  of  shewing  such  circumstances  as  will  satisfy  the 
Court  that  the  bond  ought  strictly  to  be  enforced*  But  the 
c^e  of  i>vt5  V,  Chase  {a)  is  directly  in  point,  and  shews  that 
both  in  law  and  equity  this  is  a  good  bond.  That  case,  it  is 
s^idf  hfi9  been  OTer-ruled  or  shaken.  But  if  the  cases  in  which 
it  is  mentioned  be  examined,  it  will  be  found  to  be  neither 
over-ruled  nor  shaken.  Lord  Mansfield  always  distinguishes  it  [  ^S6  3 
from  those  cases  which  it  seemed  to  resemUe^  and  in  some  in- 
stances directly  acknowledges  its  authority.  In  Trueman  ▼• 
Fenton  (&)  it  was  strengthened,  and  L.ord  Mansfield  partly  re* 
lies  on  it.  The  case  of  Smith  v.  Bromley  (c)  was  a  case  of 
money  taken  for  signing  the  certificate.  Janes  v.  BarUey  {d)  went 
on  the  idea  that  the  money  was  paid  for  signing.  In  Spurrei  ▼• 
Spiller  {e)  and  Cockshot  v.  Bennett  {/)  a  security  was  taken  for 
the  residue,  for  signing  a  deed  of  composition. 

Lord  LouoHBOBOUGH.    There  could  not  be  a  more  onfii* 


fs 


lP.WiiM.S90.  (in  DoocL  S9S.  kit  edit. 

ij  Cowp.  544.  (#)  I  Atk.  105. 

(r)  Dousl  696.  Isft  edit.  (/)  2  Tenn  Rep.  B.  R.  76?. 

Tourable 
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1791.  vonraWe  case  than  the  present  come  before  a  Court.  There  b 
ScMifnt  *°  enormous  fraud  evident  upon  the  face  of  it,  a  number  of 
agminst  persons  having  committed  peijury  by  swearing  to  debts,  who 
**"^*  were  not  real  creditors  of  the  bankrupt.  The  Plaintiff  pre* 
sented  a  petition  against  them  v/hich  be  ought  to  have  pursued. 
Instead  of  that,  he  is  induced  to  suppress  his  petition  in  order 
to  gain  his  own  debt,  while  all  others  are  barred  by  the  certifi- 
cate which  is  procured  by  his  suppression;  and  this  under  a 
law  made  to  prevent  fraud,  and  to  secui-e  an  equal  advantage 
to  all  the  creditors.  But  whether  the  case  be  favourable  or  do- 
favourable  is  quite  out  of  the  question ;  the  Court  is  bound  to 
declare  what  is  the  true  construction  of  the  law.  The  ai^umeot 
on  the  part  of  the  Plaintiff  rests  on  the  case  of  Lnois  v.  Ckauj 
but  the  impression  on  my  mind  is  that  this  case  has  been  long 
exploded,  and  upon  considering  it  with  reference  to  the  statute, 
it  seems  to  me  to  be  a  case  totally  unprincipled,  and  directly 
contrary  to  the  true  construction  of  the  act.  That  case  can* 
not  stand  unless  some  words  be  erased  from  the  statute,  or  t 
meaning  assigned  to  them  entirely  repugnant  to  the  whole  prin- 
ciple of  the  act  A  distinction  is  attempted  to  be  made  from 
that  case,  between  the  act  of  giving  money  for  the  consent  oi 
the  creditor  to  sign  the  certificate^  and  that  of  giving  him 
money  to  withdraw  his  opposition  to  it ;  as  if  the  former  set 
were  only  to  be  condemned.  But  see  how  the  act  of  withdrair- 
ing  an  opposition  stands,  compared  with  the  actual  signing  the 
certificate.  The  argument  urged  is,  that  as  it  is  a  voluntary 
act,  the  creditor  may  do  as  he  pleases.  But  the  law  feels  it  a 
mischief  and  a  subversion  of  the  bankrupt  laws,  to  traffick  with 
them  and  the  power  given  by  those  laws.  See  the  consequences. 
[  656  ]  A  bankrupt  labours  to  get  a  sufficient  number  of  creditors  to 
procure  a  certificate :  a  principal  creditor,  knowing  what  will 
prevent  the  certificate,  stands  by  and  petitions :  now  if  the 
argument  were  allowed,  it  would  fetch  more  at  the  market,  it 
would  be  a  more  valuable  traffic  to  withdraw  an  opposition  to 
the  certificate  than  to  sign  a  consent  to  it,  as  one  out  of  foiu^ 
fifths  of  the  creditors  in  number  and  value.  See  too  how  the 
act  expresses  itself  (a).  No  person  becoming  bankrupt  shall  be 
intitlcd  to  the  benefit  of  the  act  unless  the  certificate  be  allowed 
by  the  Great  Seal,  and  unless  four  parts  in  five  in  number  and 
value  of  the  creditors  *'  shall  sign  such  certificate  and  testify 

(d)  Sect  10. 

«<  their 
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tnent ;  which  was  also  in  due  manner  certified  by  the  said  com*      1791. 

missionei*s,  to  wit,  at  Westminster  aforesaid.    And  the  Defend-     

ant  having  afterwards,  to  wit,  on  day  and  year  last  aforesaid,  at  agaimt 
Westminster  aforesaid,  made  oaih  that  such  certificate  and  con-  Baabt. 
sent  of  the  said  creditors  tlicreunto  had  been  obtained  fairly 
and  without  frauds  the  said  certificate  was  then  and  there  laid 
before  the  Lord  Chancellor  for  allowance  and  confirmation. 
That  the  Plaintiff  being  a  creditor  of  the  Defendant,  after* 
wards,  to  wit,  on  di^  and  year  last  aforesaid,  at  Westminster 
aforesaid,  preferred  a  petition  {a)  to  the  said  Lord  Chancellor 
against  the  allowance  and  confirmation  of  the  said  certificate 
of  the  Defendant,  who  before  and  at  the  time  of  preferring 
tbe  said  petition  was  detained  in  prison,  and  in  execution  there 
by  and  at  the  suit  of  the  Plaintiff:  and  thereupon^  afterwards 
and  whilst  the  Defendant  was  so  detained  in  prison  as  afore- 
said,  and  before  the  allowance  and  confirmation  of  the  said 
certificate,  to  wit,  on  the  day  and  year  in  the  said  declaration 
mentioned,  at  Westminster  aforesaid,  it  was  unUmfvlly  consented 
to  and  agreed  by  and  between  the  Defendant  and  the  Plaintiff  r  549  1 
that  such  writing  obligatory  as  is  mentioned  in  the  said  declara-' 
tion  should  be  sealed  and  executed,  and  together  with  certain 
other  securities  should  be  delivered  to  the  Plaintiff,  aild  that 
the  Plaintiff  in  consideration  thereof  should  thereupon  dis- 
charge the  Defendant  irom  his  said  imprisonment,  and  also  with' 
draw  the  petition  so  preferred  by  him  against  the  certificate  as 
aforesaidy  to  the  intent  tluU  the  allowance  and  confirmation  there-- 
of  by  the  Lord  Chancellor  might  be  obtained:  that  the  said  writ- 
ing obligatory  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  sealed,  executed,  and  de- 
livered to  the  Plaintiff,  and  by  him  accepted,  taken,  and  re* 
ceivcd  in  pursuance  of  the  said  agreement  and  for  the  consider- 
ations aforesaid  before  the  allowance  of  the  said  certificate  of 
the  Defendant,  (which  has  since  been  obtained  accordingly) 
whereby  the  said  writing  obligatory  in  the  said  declaration  men<* 
tionc'd  is  wholly  void  and  of  no  effect^  and  this  the  said  Defend-* 
ant  is  ready  to  verify,  &c.  &c.  3.  That  the  said  writing  obli* 
gatory  was  executed  and  delivered  to  the  Plaintiff  for  securing 
the  payment  of  a  certain  debt  or  sum  of  money  due  to  him 

(a)  It  was  stated  in  the  petition^  debts  in  order  to  make  up  the  number 

that  many  of  the  persons  who  signed  of  four  fifUis,  and  had  received  money 

it  were  not  creditors  of  the  bank-  for  so  doing, 
nipt,  but  had  made  false  affidavits  of 

from 
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Sdmkkr 
against 

B&ADT. 


upon  which  the  cases  go  is,  that  the  money  either  comes  out  of 
the  bankrupt's  own  fund,  and  then  there  is  a  fraud  on  the  other 
creditors,  or  it  is  raised  by  his  relations,  and  then  an  undue 
advantnge  is  taken  of  the  situation  of  the  bankrupt  to  extort 
money  from  them.  This  cuts  up  by  the  roots  the  case  of  Lewis 
y.  Chase, 

Wilson,  J.,  of  the  same  opinion.  I  think  this  case  within 
the  act  of  Parliament:  but  if  it  were  doubtful,  the  general  prin- 
ciple of  the  bankrupt  laws  ought  to  induce  the  Court  to  adopt 
the  construction  now  put  upon  the  act  (a).  The  intent  of  the 
Legislature  was,  that  all  the  bankrupt's  property  should  be 
equally  distributed  among  his  creditors,  and  that  being  done, 
that  he  should  have  a  full  discharge.  The  statute  directs  in 
what  manner  the  certificate  shall  be  allowed,  that  four  fifths  of 
the  creditors  in  number  and  value  shall  sign  it  and  testify  their 
consent  to  its  allowance :  that  the  commissioners  shall  certify 
that  it  was  without  fraud ;  and  then  that  any  of  the  remaining 
creditors  may  petition  against  the  confirmation  of  the  certifi- 
cate. After  this  comes  the  general  clause,  which  makes  auy  se- 
curity void,  given  as  a  consideration,  or  to  the  intent  to  per- 
suade a  creditor  to  consent  to  or  sign  any  such  allowaQGe  or 
certificate.  Now,  I  think  this  clause,  by  a  fair  constructioD  of 
the  words,  includes  the  present  case:  the  statute  says,  ^^ consent 
to  or  sign,"  and  I  construe  the  withdrawing  the  petition  to  be 
a  consent. 

Judgment  for  the  Defendant(i). 


(a)  [So  upon  the  general  principle 
of  the  policy  of  the  insolvent  acts  it 
has  been  held  that  securities  given  for 
the  purpose  of  inducing  a  creditor  to 
withdraw  his  opposition  to  the  dis- 
charge of  the  insolvent,  are  invalid. 
Jackson  v.  Davison,  4  B.  &  A.  691. 
Rogers  v.  Kingstony  2  Bingh.  411.] 


(b)  [See  HoUand  v.  Palmer,  1  R& 
P.  95,  that  the  certificate  is  void  if 
any  one  creditor  is  induced  by  mooej 
to  sign  it ;  though  without  the  pri- 
vity of  the  bankrupt.] 


O'Connor  against  Murphy. 


Wednesday, 
July  13th. 

A.  brings  yi  RULE  was  obtained  by  Adair^  Serjt.,  to  shew  cause  why  the 
Ii^nst°JB^  ^^sts  of  a  nonsuit  in  an  action  of  trover^  brought  hyMurplg 

iheexpences  the  present  Defendant,  against  one  O^Lovshlin.  should  not  be 

of  defending  *^  o  » 

which  are  borne  by  C.  and  D^  but  A.  is  nonsuited.  Afterwards  C,  brings  an  action  against  An  io  «^ 
D,  is  interested  as  well  as  C,  and  C  is  nonsuited.  The  costs  of  the  one  nonsuit  may  be  set  offagiiast 
the  other* 

set 


IN  THE  TuiR'n-FiasT  Year  of  GEORGE  III.  051 

wherefore,  &C.&C.  To  the  third,  that  the  said  writing  obligatory     1791. 
in  the  said  declaration  mentioned,  was  executed  and  delivered  to     g^jjlji^ 
the  Plaintiff  upon  and  for  a  certain  iFOod  and  valuable  considera-      ogmnM 
tion  moving  from  him  the  said  Plaintiffto  the  Defendant  Brady^ 
and  not  for  securing  the  payment  of  a  certain  debt  or  sum  of 
money  due  to  the  said  Plaintiff  from  the  Defendant  Brady  at 
the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said 
last  plea  in  that  behalf  above  mentioned,  in  manner  and  form 
as  the  Defendant  Brady  hath  above  in  his  said  last  plea  in  that 
behalf  allied ;  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Replication  to  the  Defendants  CartwrigfU  and  Fentoffs  plea, 
that  the  said  writing  obligatory  was  executed  and  delivered  to 
the  Plaintiff  upon  and  for  a  good  and  lawful  consideration,  and 
not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of 
bis  becoming  bankrupt,  with  the  intent  in  the  plea  of  the  De- 
fendants Cartwrtght  and  Fenton  in  that  behalf  above  alleged, 
in  manner  and  form  as  they  have  above  in  their  said  plea  in  that 
behalf  alleged,  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Rejoinder  by  Brady  to  the  replication  to  his  second  plea, 
that  it  wns  unlawfully  consented  and  agreed  by  and  between  the 
Defendant  Brady  and  the  Plaintiff  in  manner  and  form  as  in  the 
said  second  plea  is  above  in  that  behalf  alleged,  to  the  intent 
in  the  said  second  plea  in  that  behalf  also  alleged,  and  con-  [651  ] 
eluded  to  the  country,  whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present 
term,  when  a  verdict  was  found  for  the  Plaintiff  on  the  first 
issue,  for  the  Defendant  on  the  second,  and  with  respect  to  the 
other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment 
should  not  be  entered  generally  for  the  Plaintiff,  Bond  and  Le 
Blanc,  Seijts.,  were  going  to  shew  cause,  when  they  were  stopped 
by  the  Court,  who  desired  to  hear  what  could  be  said  in  favour 
of  tlie  rule.  Upon  this  Adair ^  Serjt.,  urged  that  the  withdraw- 
ing an  opposition  to  a  certificate  was  not  such  an  act  as  was 
necessary  for  the  bankrupt's  discharge  within  the  stat,  5  Qeo,  2. 
c.  50.  and  reliad  on  the  case  of  Lemis  v.  Chase^  1  P.  Wms.  6^0, 
which,  he  said,  had  never  been  expressly  denied,  though  in  some 

degree 
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1791.  Murphy  for  the  costs  of  the  former  one.  The  costs  therefore,  of 

0*CoNNo»  ^^  ^^^  nonsuils  could  not  by  *  any  means  be  taken  to  be  mutual 

againtt  dcbts.     The  cases  of  Paynter  v.  Walker^  C.  B.  East.  4  Geo.  3. 

Murphy.  ^^^^  ^^  p   ^^^  ^^^  ^  Larkin,  1  ^Ts.  155.  and  Ridoubt  ?. 


[•659] 


Brought  Cowp.  133.  shew  that,  under  the  statutes  of  set-ofl^ 
where  the  Defendant  has  an  equitable  claim  on  the  Plainti^ 
however  clear  and  just,  yet  if  an  action  will  not  lie  for  it,  at 
the  suit  of  the  Defendant  alone^  and  in  his  own  rights  against  the 
Plaintiff  a/bn^  and  in  his  own  right j  it  cannot  be  deemed  a  mu- 
tual debt,  and  therefore  cannot  be  set  off(a}. 

Lord  Loughborough  stopped  Adairj  who  was  going  to  r^ 
ply,  and  said,  that  without  any  regard  to  0*SuUixxin*s  interest  in 
the  promissory  note,  O^Connor  was  equitably  intitled  to  the  costs 
of  the  nonsuit  in  the  action  of  trover  against  O^Loughlinj  aod 
therefore  he  ought  to  be  permitted  to  set  them  off,  as  far  as  thej 
would  go,  against  tlie  costs  in  the  present  action. 

Rule  absolute. 

(a)  But  see  those  cases,  and  qu,  whether  they  support  this  propoatioii  in  its 
fuU  extent? 


^**?^»  Haynes  against  Hare. 


JmI^  ISth. 

^.gnntsan  rpHE  facts  of  this  case  were  as  follow: — In  July  1780,  Bjdbai 
his  own  life  Hare^  and  Francis  his  son,  in  consideration  of  300/.  then 

cure  wWciT*  P^^^  ^^  them  by  William  Haynes^  joined  in  a  bond  in  the  pe- 
a  bond  and  nalty  of  600/.  conditioned  for  the  payment  of  an  annuity  of  o(rf. 
given,  and^  P^  annum  to  Haynes,  his  executors,  administrators  or  assigns, 
judgment       durinff  the  life  of  Francis  Hare.     This  bond  was  drawn  in  the 

entered.   B.  .°  .      .        .       ,  ... 

die*,  jffter  usual  torm,  Without  mentioning  in  the  condition  any  agreement  to 
CourTwiU*^  re(/^em  the  annuity,  A  warrant  of  attorney  was  also  given  bj 
not  admit  the  obligors  to  HayneSy  to  confess  a  judgment  on  the  bond,  and 
parol  f^rec!  another  warrant  of  attorney  by  Francis  Hare^  to  enable  Haynes 
mentbe-  ^q  receive  the  annuity  out  of  an  allowance  of  200/.  per  annuOj 
parties  that  which  his  father  Robert  Hare  made  him.  Judgment  on  the 
teafub^  bond  was  entered  up  in  this  court  as  of  Trinity  Term  1780. 
to  redeeni  Some  time  after  Haynes  died,  and  Francis  Hare  applied  to  his 
on*<^tain^  acting  executor,  for  the  purpose  of  redeeming  the  annuity^  and 
terms  (espe-  tendered  the  principal  sum,  together  with  all  arrears  of  the  an- 

ciallyifitbe         .  ,  *  °    . 

the  evidence  nuity  and  interest  up  to  that  time,  amountmg  to  SI 3/.  19& 


Jw^cw.    ^^^^  ^^  executor  refused  to  accept,  alleging  as  a  reason  for 

cemed)^  as  a  ground  to  order  the  securities  to  be  given  upi  and  satisfaction  entered  on  the  jadgmeoU 

bis 
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bis  refusal,  that  his  testator  had '  specifically  bequeathed  the     1791* 
money  arising  from  his  annuities,  and  had  given  no  power  to     hatnei 
the  executors  to  redeem  them:  the  executors  therefore  thought,      against 
that  they  could  not  safely  consent  to  the  redemption  of  the  an-    p  ^^^  ^ 
nuity  in  question,  without  the  sanction  of  a  court  of  law  or 
equity.     In  consequence  of  this,  Robert  and  Francis  Hare  pre- 
ferred a  petition  to  the  Lord  Chancellor  (a  bill  being  then  de- 
pending in  Chancery  respecting  the  will  oi  Harpies)  to  redeem; 
which  was  founded  on  the  deposition  of  Richard  Harbome  (the 
attorney  who  transacted  the  business  of  the  annuity  between  the 
two  Hares  and  Haynes)^  stating,  ^^  that  he  the  deponent  was 
<<  first  applied  to  by  Francis  Hare  in  July  1780,  to  raise  the 
*^  loan  of  300/.  which  he  was  unable  to  procure  without  better 
<^  security  than  was  offered:  that  Fraticis  Hare  being  informed 
<<  of  this,  directed  him  to  raise  300/.  by  way  of  annuity  on  his 
<<  (Harems)  life  at  six  years'  purchase,  and  said  that  he  would  get 
<^  his  father,  Robert  Hare^  to  join  in  the  annuity  bondy  and  him- 
^^  self  give  the  purchaser  a  power  of  attorney  to  receive  the  an^ 
^^  nuity  out  of  an  allowance  o{  2001, per  annum^  which  was  made 
<*  him  by  his  father,  but,  that  the  annuity  should  be  granted  on 
*^  the  express  conditions,  that  Francis  Hare  should  at  any  time  be 
"  at  full  liberty  to  pay  off  and  discharge  it  on  giving  14  day^  no^ 
"  tice  of  his  intention,  and  that  on  payment  of  300/.  and  interest 
**  up  to  the  day  of  the  discharge,  the  bond  and  all  papers  relating. 
*^  to  the  annuity  should  be  given  up  to  be  cancelled:  that  in  con- 
<<  sequence  of  this  direction,  the  deponent  applied  to  Haynes  to 
<<  purchase  the  annuity,  informing  him  at  the  same  time  of 
^*  the  conditions  mentioned  by  Francis  Hare,  to  which  Haynes 
«  agreed :   that  when  the  bond  and  warrants  of  attorney  were 
^*  executed,  the  conditions  weri  recapitulated,  and  again  con-- 
**  sented  to  by  Haynes,^*     This  was  dismissed,  on  the  ground  of 
the  mode  of  the  application  being  improper,  as  the  question 
could  not  be  decided  on  a  petition.     They  then  filed  a  bill  for 
the  same  purpose  in  Hilary  Term  1789,  in  answer  to  which 
the  executors  of  i/oyn^i  denied  all  knowledgeof  any  conditions 
to  redeem  the  annuity ;  and  the  cause  afterwards  coming  on  ta 
be  heard  before  Mr.  Justice  BuUer  (who  sat  for  the  Chancellor} 
he  dismissed  the  bill,  on  the  ground  that  parol  evidence  could 
not  there  be  received  in  contradiction  to  the  annuity  bond,  but 
recommended  an  application  to  the  Court  in  which  the  judg- 
ment was  entered. 

These 


661  CASES  IN  TRINITY  TERM 

1791-         These  proceedings  having  been  had,  a  mle  was  granted  iff 
jj^^^^    Hilary  Term  last,  by  this  court,  for  the  executors  of  Hayne$  la 
against      shcw  causc  whjT  upon  payment  of  the  sum  of  3  IS/.  19^.  the  an- 
nuity should  not  be  vacated,  the  bond  and  warrants  of  attorney 
given  up  to  be  cancelled  (a),  and  satisfaction  entered  on  the  re- 
C  661  ]   cord  of  the,  judgment     This  rule  was  obtained  on  an  affidavit 
of  Harbome^  of  the  same  purport  as  the  deposition  in  Chancery 
above  stated.     It  was  afterwards  enlarged  till  the  present  term, 
when  Kerby  and  Bond^  Serjts.,  shewed  cause.  After  stating  and 
observing  upon  the  particular  circumstances  of  the  case,  they 
argued  that  it  was  a  known  principle  of  law,  that  matter  dehm 
a  deed  could  not  be  pleaded  in  contradiction  of  it.     Preston 
V.  MerceaUj  2  Blac,  1249.    Meres  v.  Anselly  3  fVils.  275.    Lord 
Jmham  v.  Childf  I  Brawny  Rep.  Chanc.  92.    Lord  Portmore  v. 
Morris^  2  Brawn^  Sep.  Chanc,  219.     Here  the  agreement  for 
redemption  stated  in  the  affidavit,  is  contradictory  of  the  con- 
dition of  the  bond :  the  condition  is  for  the  payment  of  an  an- 
nuity during  the  life  oi  Francis  Hare^  but  if  the  agreement  takes 
place,  the  payment  will  be  only  during  his  pleasure.  Though  it 
is  true,  that  there  are  many  cases  where  matter  may  be  pleaded 
which  does  not  appear  upon  the  face  of  the  bond  itself;  snch  as 
duress,  infancy,  usury,  gaming,  stock-jobbing,  and  the  like,  yet 
in  all  those  cases  the  averment  goes  to  prove  that  the  contract 
was  originally  void,  and  therefore  that  the  instrument  had  no 
obligation  from  the  beginning.  Collins  v.  Blantem,  2  Wils,  347. 
But  where  a  bond  has  once  taken  effect  as  a  bond,  it  cannot  be 
defeated  by  pleading  a  matter  dehors^  as  is  observed  by  Eyre^ 
Ch.  J.,  Andrews  v.  Eaton^  Fitzgib.  76. 

In  support  of  the  rule,  Adair  and  Runnington,  Serjts.,  con- 
tended, that  this  was  not  an  application  to  alter  a  deed  by  matter 
dehorsy  but  merely  to  prevent  a  judgment  continuing  in  force 
contrary  to  the  agreement  of  the  parties.  The  Court  has  an 
equitable  jurisdiction  over  its  own  judgments,  and  will  inquire 
into  the  consideration  on  which  they  are  founded;  and  it  is  the 
daily  practice,  if  a  judgment  be  entered  up  for  a  greater  sum 
than  is  really  due,  for  the  Court  to  interfere  and  order  satisfac- 
tion to  be  entered  on  the  roll  for  so  much.  The  question  then 
is,  whether  they  will  not  exercise  that  equitable  jurisdiction  in 
this  case,  according  to  the  intent  and  agreement  of  the  parties? 

(a)  [Vide  Barber  v.  Gamon,  4  B.  &  A.  S86.     Sforton  v.  Tomlins.  2  BimHi. 

475.] 

And 
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*  And  Haynes  being  dead,  the  next  best  evidence  is  that  of /for-  1791* 
^  borne.  Neither  can  there  be  any  hardship  on  the  executors,  who  haynm 

*  may  now  sell  the  annuity,  after  it  has  run  ten  years,  at  ihe  same  againtt 
'^  price  for  which  it  was  originally  purchased. 

*  Cur,  advis,  vtdt.  . 
^  On  this  day,  Lord  Loughborough  delivered  the  opinion  of  the 
is  Court.  After  stating  the  circumstances  of  the  case,  and  the  affi- 
ii  davit  of  Harbofme,  his  Lordship  proceeded  thus : — 

&  Under  these  circumstances,  the  application  was  made  to  this  C  662  '] 
c  court,  on  the  ground  that  the  security  being  a  judgment  entered 
5:  on  a  warrant  of  attorney,  it  was  in  its  nature  made  under  the 
In  sanction  of  the  Court,  that  the  Court  had  therefore  a  control 
over  it,  would  examine  into  the  consideration  on  which  it  was 
,•  entered  up,  and  not  permit  the  party  to  avail  himself  of  it,  so  as 
,..  to  receive  more  than  in  justice  he  is  in  titled  to  take.  The  case 
^  comes  before  the  Court  as  it  fitly  and  properly  should,  without 
.^  any  prejudice  at  all  from  what  has  passed  in  the  Court  of  Equity. 
For  the  application  to  the  Court  of  Equity  was  founded  on  cir- 
cumstances very  different  from  what  might  appear  to  this  court 
sufficient,  on  this  species  of  application,  for  interposing  by  the 
authority,  which  it  is  necessary  every  court  should  have,  whose 
records  are  made  matters  of  security,  and  inquiring  into  those 
securities  which  proceed  on  the  assumption  of  a  suit,  which  in 
fact  was  never  brought  (a).  But  when  the  Court  is  exercising 
its  authority  with  respect  to  judgments  entered,  this  principle 
is  clear,  that  in  judging  of  the  transaction  which  is  the  founda- 
tion of  the  judgment,  they  will  find  themselves  governed  by 
the  same  rules  which  the  law  has  prescribed,  if  the  transaction 
itself,  independent  of  the  judgment,,  were  before  the  Court  in 
the  form  of  an  action.  We  have  not  a  greater  latitude  hy 
having  an  authority  over  the  judgment  entered  up,  than  in  the 
decision  of  the  question  between  the  parties  themselves.  To 
be  sure,  there  is  a  strong  inclination  arising  in  favour  of  the 
redemption  in  such  cases,  from  circumstances  whicli  are  pretty 
generally  understood.  The  small  value  of  the  price  paid  foi^ 
such  annuities  is,  in  general,  governed  by  the  probability,  that 
^hen  the  party  is  in  a  situation  to  pay  the  money  which  has  been 
fairly  advanced,  no  obstruction  or  difficulty  will  occur  in  being 
permitted  to  redeem  on  such  terms  as  are  here  suggested.  An? 
other  circumstance  is,  that  the  redemption  is,  in  general,  exn 

(a)  [Vide  Exparte  Chester^  4  T.  R.  695.  Cn.)] 

tremcly 


;2i 


a' 


V 
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1791.     tremely  advantageous  to  the  party  from  whom  the  annaityii 
£][^^^     redeemed;    because,  if  the  price  bears  any  proportion  to  tbe 
ogainM     subject-matter,  after  the  annuity  has  been  paid  a  considerable 
time,  it  is  less  valuable  than  at  the  time  of  the  original  trans- 
action, the  life  being  so  far  spent.     An  idea  has  also  prevailed, 
that  the  insertion  of  an  express  agreement  to  redeem  might  be 
dangerous  to  the  security,  and  expose  it  to  impeachment  on  the 
score  of  usury,  by  converting  it  in  its  appearance  into  a  loaa, 
and  under  those  apprehensions  (whether  well  or  ill  founded,  it 
C  668  ]    u  not  necessary  now  to  consider)  covenants  for  that  purpne 
have  not  been  inserted  in  the  deeds  (a). 

Notwithstanding  all  these  circumstances,  the  Court  feels  it- 
self in  a  situation,  in  the  present  case,  in  which  it  is  impos- 
sible, consistently  with  the  rules  which  have  been  wisely  laid 
down,   to  permit  the  redemption   and  open  the  transaction. 
The  person  on  whose  part  the  judgment  was  entered  op,  is 
dead.     The  only  evidence  is  the  declaration  of  Uarbome  the 
attorney,  that  in  all  the  general  circumstances  of  the  transac- 
tion, down  to  the  final  execution  of  the  deeds  between  the 
parties,  this  condition  for  the  redemption  of  the  annuity  was 
understood  between  them  as  perfectly  agreed  to.     If  Hayna 
were  living,  the  Court,  considering  the  affidavit  of  Harbane 
his  attorney  who  had  entered  up  the  judgment  for  him,  wouU 
be  under  no  difficulty  to  call  upon  Haynes.     If  he  made  so 
affidavit  and  admitted  the  fact,  there  would  be  no  difficulty  to 
oblige  him,  as  the  plaintiff  in  the  judgment,  to  comply  with  tbe 
terms  of  the  agreement,  or  in  other  words  to  set  aside  tbe  judg- 
ment, and  compel  him  to  accept  the  redemption.     If  Hat^na 
denied  it,  and  his  affidavit  denying  the  agreement  asserted  bj 
the  attorney  were  before  the  Court,  I  rather  apprehend  thtt 
the  Court  would  find  itself  in  a  situation,  in  which  it  could  not 
move  at  all ;  there  would  be  affidavit  against  afiSdavit.    In  a 
situation  of  this  kind,  I  think  it  would  be  difficult  for  the  court 
to  put  the  matter  in  any  course  of  trial,  in  which  Harbornii 
evidence  would  be  suffered   to  overbalance   Haj/nes^s  denial 
If  Haynes  declined  to  make  an  affidavit,  the  Court  would  gi?e 
credit  to  Harbome.     But  Haynes  is  dead,  and  then  the  ques- 
tion is,  whether  the  court  can  permit  terms  not  inserted  io  the 
deed  which  the  parties  have  executed,  to  be  added  to  the  con- 
tract, of  which  this  instrument  is  the  full  and  explicit  evidence. 

(a)  See  Murray  v.  Harding^  S  Wils.  390. 

This 
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^     This  brings  me  to  the  question  which  has  been  argued,  whether     1 79 !• 

^     on  the  testimony  of  a  witness  to  a  parol  communication  between     lu^vn 

*     the  parties,  a  term  can  be  added  to  the  contract,  which  does     <^>»u< 

^     not  kppear  in  the  instrument  by  which  that  contract  is  esta* 

^     blished.     Several  cases  have  been  cited  on  this  subject.     The 

^v    case  of  Lord  Portmore  v.  Morris  does  not  apply  to  this.     For 

II    the  evidence  (a)  in  that  case,  though  extremely  strong,  was 

w    the  evidence  of  persons  not  concerned  for  Rosoman:  there 

\    Stubbs  and  Withy  were  both  treating  on  behalf  of  Lord  Pari^ 

i;   morey  and  Jenkins  likewise  attended  on  his  behalf:  the  attorney    [  664  ] 

on  the  other  side  was  Exley^  and  he  positively  denied  what  was 
BS    as  positively  asserted  in  the  depositions  of  the  others.  He  gave 
31   an  explicit  contradiction  to  the  paper  in  which   Stubbs  had 
l(t   entered  a  memorandum  of  the  agreement  (i).     Exley  was  not 
«<   examined  as  a  witness,  but  being  a  trustee  of  the  annuity  he 
.,    was  made  a  defendant  in  the  cause,  and  against  the  denial  in 
1^.  his  answer  it  seemed  difficult  for  the  Court  to  have  made  any 
^  decree  for  the  redemption,  Rosoman  being  dead.     But  in  the 
^;.  circumstances  of  these  two  cases  there  is  an  essential  difference: 
J  here  there  is  the  testimony  of  Harborne  the  attorney  for  HayneSj 
as  to  the  terms  of  redemption  agreed  upon  between  the  parties. 
Vu  It  is  not  necessary  to  cite  any  csise  to  prove  the  proposition, 
that  parol  evidence   of  a  parol  communication  between  the 
parties  ought  not  to  be  received  to  add  a  term,  not  inserted  in 
,     the  specific  agreement  which  they  have  executed;  and  for  this 
plain  reason,  that  what  passed  between  them  in  that  communi- 
cation may  have  been  altered  and  shifted  in  a  variety  of  ways, 
but  what  they  have  signed  and  sealed  was  finally  settled.     It 
would  destroy  all  trust,  it  would  destroy  all  security  and  lay  it 
open,  unless  the  parties  are  completely  bound  by  what  they 
have  signed  and  sealed.      But  it  is  said  that,  admitting  the 
\    general  rule,  the  particular  circumstance  of  the  testimony  given 
by  the  attorney  for  the  party  forms  an  exception.     The  Court 
would  certainly  feel  itself  under  no  difficulty  which  way  to  act, 
if  the  party  for  whom  Harborne  was  the  attorney,  were  before 

{a)  The  Court  after  the  ailment  and  Rosoman,  previous  to  and  at  the 

desired  to  have  copies  of  the  depo-  execution  of  the  deeds,  that  his  Lord- 

sitions  in  Lord  Portniore  v.  Morris  ship  should,  on  payment  of  the  2000/. 

laid  before  them.  ana  half  a  year's  annuity  over  and 

(6^  This  memorandum  was  dated  above  that  sum,  have  all  the  securi- 

on  toe  day  of  the  execution  of  the  ties  delivered  up,  and  that  the  an- 


deeds,  and  signed  by  Stubbs,  stating,      nuity  should  cease, 
that  it  was  agreed  by  Lord  Portmore 


t\\^ 
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1791«  the  Court;  but  he  being  dead,  and  no  discovery  appearing  to 
jj^^^  have  been  made  by  him,  the  circumstance  of  the  attorney  for 
against  the  party  being  a  witness,  to  invalidate  the  security  against  the 
representative  of  his  employer,  seems  to  be  a  strong  confirma- 
tion of  the  general  rule.  There  is  nothing  so  dangerous  as  to 
permit  deeds  and  conveyances  after  the  death  of  the  parties  to 
them,  to  be  liable  to  have  new  terms  added  to  them,  on  the 
disclosure  of  the  attorney  in  a  matter  in  which  he  could  meet 
with  no  contradiction.  But  this  opinion  is  perfectly  without 
prejudice  to  any  application  which  may  be  made  in  the  life- 
time of  the  party.  I  give  no  opinion  how  far  the  Court  might 
sanction  such  a  requisition,  on  circumstances  of  this  kind  being 
disclosed.  I  wish  to  be  understood  as  confining  myself  par-  * 
[  665  ]  ticulariy  to  the  mode  of  application,  and  to  the  evidence  bj 
which  it  is  supported  in  the  present  case.  The  Court  there- 
fore must  discharge  the  rule,  but  certainly  without  costs* 

Rule  discharged  without  costs. 


iTednetdasf,  giLL  and  Others,  Assignees  of  Skirrow  a  Bankrupt, 

against  Worswick. 

If  after  an        A  SSUMPSIT  for  money  had  and  received  to  the  use  of  the 

act  of  bank>    jljL  ... 

ruptcy  com-  Plain tijSs,  with  the  usual  counts.   Plea,  the  general  issue; 

Wbre'an"*    which  was  tried  before  Mr.  Justice  Wilson  at  Lancaster ^  on  the 
asognment,    27th  of  August  1787,  wheu  a  special  verdict  was  found  io  sub- 

a  creditor  of     ^  /•  ii 

the  bankrupt  Stance  as  follows. 

*^e«  an  That  William  Skirrow  on  the  2d  of  January  1782,  exercised 

debtinfn^  the  trade  of  a  woollen  draper  at  Lancaster;  that  he  was  then 

uie*of^hu[h  indebted  to  one  James  Pilkington^  in   100/.  and  upwards,  and 

be  attaches,  on  that  day  became  a  bankrupt;  that  on  the  16  th  oi  January  a 

ScM^^  commission  issued  on  the  petition   of  Pilkington,  that  on  the 

aignment,  ^g^h  of  January  he  was  declared  a  bankrupt ;  that  on  the  5ih 

to  the  bank-  o(  March  an  assignment  was  made  of  all  his  estates  and  effects, 

w5^  JiSfei^  &c.  to  the  PlaintijBFs :  that  before  and  when  he  became  a  bsnk- 

the  assig.  rupt,  he  was  indebted  to  the  Defendant  Worswick  in  230/.  17s. 

sees  roav 

recover  the    7^  ^^  that  the  Said  debt  was  contracted  at  Lancaster  €iforesaii, 
money  in  an  ^;|^  ^f  if^g  ^(j^  when  it  Was  SO  contracted  and  always  afterwards 

money  had        (q)  [The  principle  of  this  case  was      the  Exchequer  Chamber.  Eyre^CJl, 
Md  rcceiv.     recognized  m  that  oiPhUUps  v.  Huf^      dw.J  »     J  ^ 

^W*  f^^  pQjj.  yqI,  II,  p,  4Q2^  decided  in 

both 
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both  Skirrow  and  Worswick  resided  at  Lancaster,  nhicA  was  their     1791, 

place  of  abode :  that  on  the  ^th  of  Janttary  the  Defendant  Wars-     — 

wici,  /rntywing  thai  Stirrair  hod  become  a  bankrupt,  did  verify  ogainM 
and  prove  by  affidavit  in  writing,  before  the  Mayor  of  Lan-  ^o*"*"*- 
caster  that  Skirrow  was  indebted  to  him  the  Defendant  in  230/. 
I6s.  and  upwards,  for  money  lent,  &c.  That  on  the  same  day 
and  year  last  aforesaid  the  said  affidavit  was  certified  and  trans- 
mitted under  the  common  seal  of  the  said  Borough  of  LancasteTt 
to  one  Thomas  Moore  and  one  Luke  Tyson  then  being  ;ifrion« 
resident  in  the  Island  of  St.  Christopher,  which  said  Island  then 
and  there,  and  before,  and  at  the  passing  of  a  certain  act  of 
pnrliament  made  in  the  fifih  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Second,  intitled,  "  An  act  for  the  more  easy 
"  Recovering  of  Debts  in  his  Majesty's  Plantations  in  America  ", 
and  on  the  2dth  day  of  Septetnber  which  was  in  the  year  of  our  [  666  3 
Lord  1732)  was,  and  thenceforth  hath  been,  and  still  is,  one 
of  the  British  plantations  in  America ;  that  the  defendant  Wors^ 
wick  appointed  the  said  Thomas  Moore  and  Luke  Tyson,  so  be- 
ing resident  in  the  said  Island  of  St.  Christopher,  his  attorneys 
to  sue  for,  recover,  and  receive,  of  and  from  the  said  William 
Skirrow,  or  of,  and  from,  all,  or  any  of  his  iactors,  agents  or 
consignees,  in  the  British  West  Indies,  all  such  sum  and  sumi 
of  money,  debts,  gooda,  chattels,  and  effects  whatsoever,  as 
were  in  any  wise  due,  cnning  and  belonging  to  him  from  the  said 
'  William  Skirrow, 

It  was  then  stated,  that  Moore  and  Tyson  having  received  the 
affidavit  so  certi6ed  and  transmitted,  and  being  so  authorized 
by  fVorswici  the  Defendant,  did  on  the  6th  of  March  1782  im- 
plead Skirrow  in  the  king's  court  of  the  island  of  Si.  Christopher 
in  a  plea  of  trespass  on  the  case,  &c  for  the  recovery  of  the 
said  sum  of  230/.  I7s.  7d.  in  which  Skirrow  was  indebteil  to 
Worswick  the  Defendant:  that  on  the  same  day  a  writ  of 
attachment  grounded  on  the  said  plea  according  to  the  form  of 
a  certain  law  of  the  said  island  in  that  case  made  and  provided^ 
did,  ot  the  request  of  Worswick  the  Defendant,  duly  issue  oat 
of  the  said  court  of  our  said  lord  the  king,  by  which  said  writ 
of  attachment  the  provost  marshal  of  our  said  lord  the  king,  of 
the  said  island,  or  his  lawful  deputy,  was  commanded  by  our 
said  lord  the  king  to  attach  all  and  singular  the  goods  and 
effecu  of  the  said  Skirrow,  in  the  said  island,  to  answer  to  the 
said  Worswick  in  his  plea  aforesaid:  that  on  the  7th  ot  March 

1782, 
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Sox 


1791.  1782,  the  prowott  mamittl  did,  oitordimg  io  the  Lrms  and  aa- 
tarns  cfikesaid  istand  mOMch  diren  wanncimaotj  as  the  proper 
monies  and  effiscts  of  tbe  said  ir£IiUaiSbr7mr(tlie  bsiikmpcjin 
the  hands  of  one  Thomas  Wbrsmict  tie  yaamgar^  who  then  iDd 
therewasamerchaiitandresident  in  the  saididaod  of  SLCkru- 
topkoTj  within  the  jorisdiction  of  the  said  coort ;  which 
sums  of  money  were  the  proper  monies  and  e&cts  of  the 
WiUiam  Skirram  (the  bankrupt)  before  and  at  the  time  when  be 
became  bankrupt  as  aforesaid,  and  were  leceiTed  before  the 
time  when  be  became  bankrupt  as  aforesaid,  io  the  said  island 
by  the  said  Thomas  Warsmick  theyoaager^  bj  d»e  order,  and  to 
the  use  of  the  said  WiUiam  Skirram  (the  bankrupt),  and  then 
and  tberet  to  wit,  &c.  did  remain  and  were  in  the  hands  of  the 
said  ThowMS  Worswici  the  yoaager  nnacronnted  for.  It  was 
afterwards  stated  that  judgment  was  recorered  in  the  court  of 
&.  Christopher'^  and  execotion  awarded,  and  that  Moore  and 
C  ^  ]  Tyson  as  attorneys  for  the  Defendant  received  on  the  14th  of 
May  1783,  the  simi  of  £30L  17s.  Id.  from  Thomas  Worsmict 
the  younger f  the  garnishee;  that  this  money  was  remitted  to 
and  received  by  the  Defendant  in  England  before  the  com- 
mencemoit  of  the  present  action ;  that  he  was  requested  by  the 
Plaintifis  to  pay  it  over  to  them,  which  he  refused,  insisting 
upon  his  right  to  retain  the  same,  &c.  and  that  he  had  not 
proved  bis  debt  under  the  commission,  nor  in  any  other  manner 
received  saUsfaction  for  the  same,  except  as  aforesaid,  &c  &c. 

This  was  first  argued  in  Easter  Term  1789,  by  Lawrence^ 
Serjt,  for  the  Plaintifi,  and  Le  Blanc^  Seijt«,  for  the  Defend- 
ant.   The  argument  on  behalf  of  the  Plaintiff  was  as  follovs. 

In  this  case  there  are  two  questions :  1.  Whether  the  assign* 
ment  of  the  bankrupt's  effects  to  the  Plaintifl^  did  not  pass  all 
the  right  which  be  bad  to  the  money  in  the  hands  of  the  gar- 
nishee? £•  Whether,  supposing  the  assignment  to  hsTchad 
that  effect,  the  Plaintiff  are  not  intitled  to  recover,  notwitb- 
standing  the  proceedings  in  the  West  Indies  ?  As  to  the  first 
question,  there  can  be  no  doubt,  but  that  if  this  transaction  bad 
taken  place  in  England  the  assignees  would  be  intitled  to  the 
money  attached  by  virtue  of  the  slot.  IS  Eliz.  c.  7.  s.  2. ;  the  only 
doubt  is,  whether  they  are  so  intitled,  the  attachment  having 
been  executed  in  the  Plantations.  Now  as  the  bankrupt  him- 
self might,  before  his  bankruptcy,  have  assigned  this  monejr 
by  deed  or  otherwise,  in  satis&ction  of  a  debt,  or  to  trustees 

for 
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for  the  benefit  of  creditors ;  the  question  is,  whether  an  assign-  1791* 
ment  under  the  bankrupt  laws,  does  not  operate  as  fully  as  g^^ 
such  an  assignment  by  the  bankrupt  himself?  The  Court  will,  against 
if  possible,  put  this  construction  on  the  assignment  by  the  *'"^***" 
commissioners,  because  the  persons  who  are  most  likely  to  be- 
come the  subjects  of  those  laws,  namely,  traders  of  the  most 
extensive  dealings  and  connections,  have,  in  general,  great 
part  of  their  property  abroad,  which  justice  requires  should  be 
divided  among  their  creditors.  The  law  expresses  no  distinc- 
tion as  to  the  property  of  a  bankrupt  being  in  one  country 
rather  than  another.  The  words  of  the  statute  of  Eliz,  are 
*^  money,  goods,  chattels,  wares,  merchandizes,  and  debts 
<*  wheresoever  they  may  be  found  or  known  /"  these  are  general 
words,  and  roust  be  construed  to  extend  to  all  places.  They 
are  not,  in  practice,  confined  in  their  operations.  A  ship  at 
sea  is  often  assigned  under  a  commission  of  bankrupt,  by  vir- 
tue of  those  words.  If  any  distinction  can  be  attempted  to  be 
made,  between  the  case  of  a  ship  at  sea  and  the  present,  it 
must  be  on  the  ground  that  the  country  in  which  the  debt  is  [  668  ] 
attached  is  governed  by  different  laws.  But  it  is  not  contend^ 
that  the  Great  Seal  has  authority  to  extend  its  proceedings  be- 
yond the  limits  of  this  country,  as  to  all  the  purposes  for  which 
it  acts ;  in  can  neither  compel  an  appearance  before  commisr 
sioners,  nor  has  it  any  power  to  affect  the  person  in  another 
country;  but  the  assignment  of  a  bankrupt's  property  being  a 
statutable  conveyance  for  the  benefit  of  creditors,  must  in 
reason  be  taken  to  convey  all  that  property,  without  regard  to 
local  situation.  The  assent  of  every  subject  of  the  realm,  is 
implied  to  proceedings  which  take  place  by  virtue  of  an  act  of 
parliament.  This  doctrine  is  laid  down  8  Rep.  137  a.  and  has 
been  since  recognized  in  the  case  of  Wadham  v.  Marlowe  (a). 
So  in  the  present  case  there  was  an  implied  assent  to  the 
assignment,  both  by  the  Defendant  and  the  bankrupt,  neither 
of  whom  shall  now  be  permitted  to  deny  the  effect  of  that 
assent 

It  is  said  by  Chief  Baron  Comynst  1  Com.  Dig.  519-  that  the 
commissioners  of  a  bankrupt  may  sell  his  goods  in  Ireland  ^  if 
the  commissioners  may  do  this,  so  may  the  assignees;  the  pro- 
perty therefore  vests  in  them.     It  was  the  opinion  of  Lord 

(a)  Cooke's  Bank.  Laws,  518,  last  edit.;  and  see  a  full  note  of  this  case 
ante,  457. 

Talbot 
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1791*      Talbot  (a)  that  the  eflPects  of  a  bankrupt  in  the  Plantations  were 
"7  liable  to  a  commission  here,  and  that  the  right  was  vested  in 

agaimt      the  assignees.     Whether  the  attachment  in  the  West  Indies  will 
ouwicK.  pj.gyg|^^  the  Plaintiff  from  recovering  must  depend  on  this, name- 
ly, Whether  the  effects  at  the  time  of  the  attachment  were  the 
property  of  the  bankrupt  or  not  ?     If  the  property  were  his,  it 
passed  to  the  assignees,  and  there  could  be  no  right  to  attach 
it:  but  a  debt  owing  to  him  was  clearly  his  property.     In  the 
case  of  Lewis  v.  Wallacej  Sir  Thomas  JoneSy  223,  it  was  hotden 
that  where  a  debtor  had  assigned  to  bis  creditor  a  debt  due  to 
him  from  a  third  person,  the  assignor  had  nothing  in  it  but  as 
trustee  for  the  assignee,  and  that  it  was  not  liable  to  an  attach- 
ment by  another  creditor.     So  here  the  debt  of  the  garnishee, 
after  the  assignment  by  the  commissioners,  was  only  in  trust  for 
the  assignees.     In  Le  Chevalier  v.  Lynch  (b)   LfOrd  Mansfield 
said,  that  it  had  been  determined  at  the  Cockpit,  upon  solemn 
consideration,  that  bills  by  English  assignees  might  be  main- 
tained in  the  Plantations  upon  demands  due  to  the  bankrupt's 
estate,  which  shews  that  he  considered  that  the  right  to  such 
debts  was  vested  in  them  :  and  though  he  also  said,  that  where, 
[  669  ]    after  the  bankruptcy,  and  before  payment    to  the  assignees 
money  owing  to  the  bankrupt  out  of  England  was  attached 
bondjide  by  regular  process,  according  to  the  law  of  the  place, 
the  assignees  cannot  recover  the  debt,  this  doctrine  only  goes 
the  length  of  shewing,  that  a  debtor  having  been  obliged  by 
process,    which   he  could  not  resist,    to  pay  to    the  crediior 
attaching,  should  not  be  again  compelled  to  pay  to  the  assig- 
nees :  but  this  only  applies  to  the  debtor  who  has  paid  the 
money,  and  not  to  the  creditor  who  has  received  it.      It  is  like 
the  case  of  a  recovery  by  an  administrator,  whose  letters  of  ad- 
ministration are  afterwards  revoked,  and  another   administra- 
tor appointed  :  in  which  case  the  debtor  cannot  be  compelled 
to  pay  a  second  time,  having  paid  to  the  former  administrator, 
under  legal  authority  which  he  could  not  resist.     Allen  v.  Dun- 
daSy  S  Term  Rep.  B,  R.  125.    The  second  administrator  must 
resort  to  his  remedy  against  the  former.     2  Bac.  Abr.  11.    Fn 
the  case  of  Bradshaw  and  another^  assignees  of  Wilson^  v.  Fait' 
holme  [c\  the   court  of  session   in   Scotland  decided  that  the 

(a)  Cooke's  Bank.  Laws,  last  edit.         (c)  Decisions  of  the  court  of  ses- 
5**«  sion  from  1752  to  1756,  p.  198. 

(fi)  Dougl.  169,  last  edit. 

attachmeot 
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attachment  of  Captain   WilsorCs  debts  in  Scotland  by  creditors       1791. 

in  England^  could  not  be  supported  against  the  assignees.     In      

Mackintosh  v.  Ogilvie{a),  Lord  Hardwtcke  granted  a  writ  of  against 
ne  exeat  regno  against  one  who  had  obtained  arrestments  of  a  WoaswicK. 
bankrupt's  property  in  Scotland^  and  said,  that  the  Court 
would  prevent  the  creditor  from  having  the  effect  of  the  arrest- 
ment, if  the  judgment  was  not  before  the  bankruptcy  ;  and  the 
solicitor-general  said  that  after  such  arrestments  and  foreign 
attachments  the  money  had  been  recovered  back  in  an  action 
for  money  had  and  received. 

In  Solomon  v.  Ross^  and  Jollett  v.  Dejponthieu  (6),  the  assign- 
ment of  a  bankrupt's  effects  to  curators  in  Holland  was  admit- 
ted to  have  such  an  effect  in  this  country,  as  to  make  void  all 
proceedings  in  foreign  attachment.  So  also  in  Neale  v.  Cot^ 
tingham  (c)  the  assignment  by  commissioners  in  England  was 
allowed  to  have  a  similar  effect  in  Ireland,  Pari  ratione  there- 
fore, the  assignment  in  the  present  case,  by  the  commissioners 
in  Euglandj  ought  to  extend  to  the  property  of  the  bankrupt 
in  the  West  Indies. 

Le  Blanc,  Serjt.,  contra.  The  assignees  in  this  case  did  not 
interfere  to  prevent  the  attachment.  The  Defendant  having 
obtained  an  advantage  by  uising  legal  diligence,  is  intitled  to  re- 
tain it.  Though  two  questions  were  made  on  the  part  of  the  [  670  1 
Plaintiffs,  the  only  one  to  be  considered  is,  what  effect  the  dif- 
ferent statutes  of  bankrupts  have  with  respect  to  foreign  coun- 
tries. Now  these  statutes  are  merely  local,  being  confined  in 
their  operation  to  this  country.  The  colonies  are,  in  this  re- 
spect, to  be  considered  as  foreign  countries.  It  was  contended 
that  the  assignment  must  have  the  effect  of  a  conveyance  by  the 
bankrupt  himself:  admitting  this,  the  voluntary  conveyance  of 
the  bankrupt  himself  could  not  defeat  the  claims  of  a  creditor, 
or  take  away  what  was  obtained  by  legal  process.  It  might 
operate  as  the  assignment  of  a  chose  in  action,  which,  till  re- 
duced into  possession,  is  liable  to  the  just  demands  of  a  cifeditor. 
The  several  statutes  relating  to  bankrupts  are  confined  to  the 
country  in  which  they  were  passed,  because  they  were  originally 
considered  to  be  of  a  penal  nature,  confiscating  the  property 
of  the  bankrupt :  and  penal  laws  are  strictly  local.  The  first 
case  in  which  they  were  in  any  degree  extended,  was  that  of 


a)  Hil.  21  Geo,  2.  in  Cane.  See  4  (b)  Ante,  133. 

Term  Rep.  B.  R.  1 93.  Hunter  v.  Potti.         (c)  ArUcy  1 35. 


Captain 
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1791.      Captain  Wilson  (a).     As  to  the  argument  drawn  from  the  wordi 
"7 of  the  statute  13  Eliz.  c.  7.    "  wheresoever  found",    it  might 

SULL  ,  ,  ,  " 

agiinst      with  as  Hiuch  propriety  be  said  that  lands  in  a  foreign  country 
WoMwicK.   ^Qy]j   pggg  by  ^ijg  assignment  of  the  commissioners,  lands 

being  mentioned  in  the  statute  as  well  as  goods.  The  case  of 
Wadham  v.  MarUme  turned  upon  the  form  of  the  action,  and 
the  question  whether  an  express  consent  to  the  assignment  was 
not  necessary  to  be  stated,  in  order  to  maintain  an  action  of 
debt  on  the  reddendum  of  a  lease  ?  As  to  the  authority  of  Com. 
Dig.  519.  it  is  merely  a  dictum^  no  cases  being  cited  in  support 
of  it;  and  if  it  be  allowed,  it  can  only  be  reasonably  under- 
stood to  mean  that  the  commissioners  may  sell  the  effects  in 
Ireland^  subject  to  the  claims  of  creditors.  As  to  the  opinion 
of  Lord  Talbot  cited  in  Cook^s  Bankrupts  Laws^  the- question 
is,  what  right  vested  in  the  assignees,  whether  such  as  will  clothe 
them  with  all  the  privileges  of  the  statutes  of  bankrupts.  In 
England  they  have  a  power  over  the  whole  property  of  the 
bankrupt,  but  in  other  countries  the  general  import  of  the 
words  of  the  statute  must  be  restrained  by  the  laws  and  cus- 
toms of  those  countries :  still  the  question  remains  the  sanie, 
namely,  what  right  vests  in  the  assignees?  That  right  is  ad- 
mitted to  be,  such  as  the  bankrupt  himself  had ;  but  any  as- 
signment of  his  would  have  been  subject  to  bis  creditors'  de- 
mands. As  to  the  case  of  Lewis  v.  Wallace  cited  from  Sir 
Thomas  Jones,  if  the  debtor  in  St.  Christopher's  were  a  trustee 
[  671  ]  for  the  assignees  here,  they  ought  to  have  made  that  defence  to 
the  attachment;  or  they  might  have  appealed  to  the  privy 
council.  The  case  of  Le  Chevalier  v.  Lynch  proves  only  that 
the  assignees  should  not  be  turned  round  by  the  debtor's  sajing 
that  he  was  only  liable  to  the  bankrupt  himself;  and  that  cre- 
ditors in  another  country  should  not  come  in  under  the  com- 
mission, unless  they  would  renounce  the  priority  they  had 
gained  ;  but  this  shews  that  they  could  not  be  compelled  to  give 
up  that  priority. 

In  that  case  Lord  Mansfield  approves  of  the  extent  of  the 
doctrine  laid  down  by  Lord  Hardwicke,  and  concludes  with 
saying,  that  where  money  owing  to  the  bankrupt  out  of  Eng- 
land is  attached  bonajide  by  the  law  of  the  place,  the  assignees 
cannot  recover  the  debt ;  that  is,  they  cannot  recover  it  alL    As 

(o^  An  account  of  this  case  is  given  in  the  judgment  of  the  court,  by 
Lord  LQughhomugK 

to 
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to  the  argument  drawn  from  the  case  of  an  administration  being      1791* 
revoked,  admitting  the  principle,  that  a  debtor  having  once  paid       g^^ 
his  debt  to  a  person  having  legal  authority  to  receive  it,  shall      agamM 
not  be  liable  again  to  pay  it,  yet  this  principle  is  not  applicable      ®**''^'**» 
to  the  present  case,  unless  it  ean  be  shewn  that  the  assignment 
of  a  bankrupt's  eflB^cts  has,  with  respect  to  foreign  countries, 
such  a  relation  back  as  to  give  the  assignees  a  preference  to 
creditors  in  those  countries.     As  to  those  creditors,  the  assign- 
ment is  considered  as  voluntary,  and  like  other  voluntary  assign- 
ments,  subject  to  their  claims.     Th6  assignees  in  such  case 
stand  in  the  place  of  the  bankrupt  himself,  but  cannot  recover 
a  chose  in  action  till  it  is  reduced  into  possession.     As  to  Wil' 
son*s  case  {a)  the  principal  question  there  was,  whether  drawing 
and  re-drawing  bills  was  a  tradingVithin  the  bankrupt  laws;  the 
point  now  in  dispute  was  not  agitated.     In  the  case  ef  Mach* 
intosh  v.  OgihiCf  there  was  no  ground  to  restrain  the  Defendant 
from  going  out  of  the  kingdom,  neither  does  it  appear  from 
the  statement  of  it,  either  that  he  had  gained  an  undue  priority 
or  that  he  had  no  right  to  retain  an  advantage  which  he  had 
legally  acquired.     In  Solomons  v.  Ross  the  money  was  actually 
in  the  hands  of  the  debtor,  and  when  all  parties  were  before 
the  chancellor  he  might  use  his  discretion  in  compelling  it  to  be 
paid  for  the  general  benefit  of  all  the  creditors.     In  Jollet  v; 
Deponthieu  the  curators  filed  their  bill  pending  the  attachment, 
having  used  diligence  to  prevent  it.     But  in  the  present  case 
the  assignees  took  no  steps  to  prevent  the  attachment,  to  do 
which  they  had  sufficient  time.     In  Neale  v.  Cottingham  also 
the  proceedings  were  depending  before  a  court  of  equity,  and    [  672  "^ 
all  parties  presen".     Here  the  proceedings  were  at  an  end,  the 
judgment  executed,  and  the  money  paid  over.   Those  were  like- 
wise cases  in  equity,  but  the  present  action  is  in  a  court  of  law. 
That  assignments  by  commissioners  of  bankrupts  are  con- 
sidered as  voluntary  with  respect  to  the  colonies  or  foreign 
countries,  and  as  such  take  place  only  between  the  assignees 
and  the  bankrupt,  but  do  not  afiect  the  rights  of  other  creditors, 
(who  having  gained  a  lawful  priority  are  entitled  to  keep  it,) 
appears  from  the  case  of  Cleve  v.  Mills  (&),  Richards  and  others 
V.  Hudson  and  others  (c),   and  Waring  v.  Knight  (d),  in  all 

(a)  1  Atk.  128.  argument,  4  Term  Rep.  B.  R.  187: 

(6)  Cooke's  Bankrupt  Laws,  370.  Hunter  v.  Potts, 

last  edit.  {d)  Cooke's  Bankrupt  Laws,  372, 

(c)  At  he  Cockpit^  1762,  cited  in  last  edit. 

VOL.  I.                                    3  ▲                                         which 
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.1791.     which  cases  Lord  Mansfield's  doctrine  is  uniform  as  to  this 
"T  point,  and  perfectly  agrees  with  Z>  Chevalier  v.  Linch^  and  with 

•gamu  the  opinion  of  Lord  Hardwicke  recognized  in  that  case.  Coo- 
OI8WICK.  formable  to  this,  is  the  right  which  a  consignor  of  goods  has 
to  stop  them  in  transitu  on  the  event  of  the  insolvency  of  tbe 
consignee,  and  to  retain  them  against  the  other  creditors.  So 
here,  the  Defendant  has  by  due  diligence  stopped  the  debt  in 
question  in  St.  Christopher' Sy  and  shall  not  be  compelled  to  re- 
fund to  the  assignees,  who  took  no  previous  steps  to  prevent  tbe 
attachment. 

Ixmrence  replied,  that  though  the  plantations  were  to  be  con- 
sidered in  this  respect  as  foreign  countries,  yet  this  was  not  tbe 
assignment  of  a  chose  in  action.  It  was  an  assignment  of  goods 
and  effects  in  the  hands  of  the  garnishee ;  by  that  name  tbey 
were  attached,  as  appears  on  the  face  of  the  special  verdict 
Now  it  is  not  necessary  to  have  possession  in  order  to  transfer 
the  property  of  a  persona)  chattel,  though  the  want  of  posses- 
sion is  sometimes  evidence  of  fraud.  Neither  is  money  in  all 
•cases  a  chose  in  action;  here  it  was  considered  as  specific  effects, 
and  so  denominated  in  the  attachment.  To  the  argument, 
that,  if  the  words  of  the  statute  13  Eliz.  had  a  general  effect, 
lands  in  foreign  countries  would  pass  by  the  assignment,  as  well 
as  goods,  it  may  be  answered,  that  in  all  countries  certain 
forms  are  to  be  observed  in  passing  lands,  without  which  a  con- 
veyance of  them  is  not  valid  :  but  no  such  forms  being  neces- 
sary in  transferring  personal  property,  that  may  be  conveyed 
by  a  mere  contract;  and  an  assignment  by  commissioners  of 
bankrupt,  is  as  good  a  contract  as  any  other.  The  authority 
before  cited  from  I  Com,  Dig.  619.  is  not  restrained  by  any 
words,  to  shew  that  the  property  of  a  bankrupt  in  Ireland 
[  673  ]  which  is  vested  in  the  assignees  is  subject  to  the  claims  of  cre- 
ditors in  that  country.  The  material  point  of  Lord  Hard- 
wickers  decision  mentioned  by  Lord  Mansfield  in  Le  Chevalier 
V.  Lynchy  was,  that  *<  he  would  make  no  order  till  the  Scotch 
creditors  had  abandoned  their  priority."  The  principle  upon 
which  Lord  Mansfield  there  holds  that  the  debtor  shall  be  an- 
swerable to  the  assignees  must  be,  that  the  property  vests  in 
them.  The  observations  made  on  the  part  of  the  Defendant 
on  that  case,  are  only  applicable  to  the  point  there  before  the 
Court,  that  of  a  debtor  of  the  bankrupt  being  sued;  but  in  tbe 
present  case,  the  action  is  brought  against  a  creditor.     In  Solo- 

mons 
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mons  V.  jRoss  the  attachment  was  completed^  and  execution  1791* 
would  have  followed  if  security  had  not  been  given,  which  was  "gj^ 
equal  to  actual  payment ;  but  there  Mr.  Justice  Bathurst  com-  agpintt 
pelled  the  party  to  give  up  his  security :  the  only  ground  of 
which  compulsion  must  have  been,  that  the  property  was  vested 
in  the  curators;  otherwise,  the  decree  would  have  been  contrary 
to  justice.  Though  in  the  next  case  of  JoUett  and  another  v. 
Deponthieu  and  another^  the  bill  was  filed  pending  the  attach* 
ment,  yet  the  question  was,  in  whom  the  property  was  vested  at 
the  commencement  of  the  attachment,  and  it  was  decided  in 
favour  of  the  curators  or  assignees.  The  same  principle  is  also 
admitted  in  the  case  of  Neale  v.  Cottingham^  by  the  Chancellor 
of  Ireland.  As  to  the  case  of  Waring  v.  Knight^  Lord  Mans" 
Jield  decided  there  on  a  ground  not  now  tenable,  that  the  form 
of  the  action  was  improper :  but  in  Kitchen  v.  Campbell^  3  WUs. 
304.  it  is  decided,  that  either  an  action  of  trover^  or  for  money 
had  and  received  would  lie,  by  the  assignees,  under  the  circum- 
stances  of  those  cases.  Although  the  attachment  in  the  pre- 
sent case  was  obtained  by  the  sentence  of  a  court  of  justice,,  yet 
where  the  truth  of  the  case  on  which  that  sentence  was  founded 
was  not  known,  the  money  ought  in  justice  to  be  recovered 
back,  notwithstanding  such  sentence. 

The  authority  cited  from  Richards  v.  Hudson  at  the  Cockpit^ 
was  only  an  obiter  opinion  of  Lord  Mansfield^  and  not  neces- 
sary to  decide  the  point  there  in  question.  In  the  case  of  CUve 
▼.  Mills,  the  doctrine  of  Lord  Mansfield  on  this  head  likewise 
was  obiter,  and  goes  no  farther  than  that  of  Le  Chevalier  v. 
Lynch,  namely,  to  shew  that  the  debtor  of  a  bankrupt  having 
paid  his  debt  by  virtue  of  process  which  be  could  not  resist) 
should  not  be  himself  obliged  to  pay  it  a  second  time.  But| 
independent  of  authorities,  the  Court  will  not  hold  out  so  great 
a  temptation  to  fraud,  as  to  prevent  the  effect  of  the  assignment  r  gy^  n 
extending  to  the  colonies ;  since,  if  the  law  were  so  understood, 
some  creditors  would  be  continually  gaining  an  undue  pre- 
ference to  others,  by  the  goods  of  a  trader  being  sent  out  of 
the  kingdom  on  the  eve  of  his  bankruptcy,  and  the  equal  spirit 
of  the  bankrupt  laws  would  consequently  be  defeated. 

After  these  arguments,  it  was  agreed,  that  the  case  should 
wait  the  determination  of  a  similar  one  (a)  then  depending  in 

(a)  Hunier  and  Others  v.  FoiUy  4  Term  Rep.  B.  R.  182. 

3  A  2  tlie 
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179  !•     the  Court  of  King^s  Bench,  which,  it  was  understood,  was  to  be 
g^^       argued  before  the  twelve  judges  in  the  Exchequer  Chamber. 
agpifut  But  no  such  argument  having  taken  place,  the  case  was  ar* 

gued  a  second  time  in  this  court,  in  the  present  term,  by  Adairf 
Serjt.,  for  the  Plainti£&,  and  Hillt  SeijL,  for  the  Defendant. 

On  the  part  of  the  Plaintiff,  Adair  rested  on  the  authority  of 
Hunter  V.  Potts^  which,  he  said,  was  decisive  of  the  present  case, 
unless  some  material  ground  of  distinction  between  the  two 
cases  could  be  shewn. 

On  behalf  of  the  Defendant,  HiU^  Seijt.,  argued  in  the  fol- 
lowing  manner; — He  submitted  to  the  Court  two  propositions. 

I.  That  the  debt  received  by  the  Defendant  for  the  recoveiy 
of  which  this  action  was  brought,  did  not  vest  in  the  Plaintifi 
by  the  assignment  of  the  commissioners;  and  therefore,  as  tbej 
had  no  claim  but  under  that  assignment,  they  never  bad  a  right 
to  the  debt,  nor  consequently  to  the  money  received  for  it. 

II.  Supposing  they  ever  had  a  right,  they  had  lost  it  by  their 
own  fraud  or  laches. 

L  That  debts  due  to  bankrupts  in  the  island  of  St.  Christo- 
pher do  not  vest  in  assignees  under  a  commission  of  bankrupt, 
will  be  proved,  1st.  From  the  rules  established  for  determining 
the  extent  and  operation  of  statutes  in  general  in  the  planta- 
tions. 2d.  From  the  wording  of  the  statute  of  bankrupts.  Sd. 
From  determinations  both  in  law  and  in  equity.  After  which, 
answers  will  be  offered  to  the  arguments  used  and  the  authori- 
ties cited  on  the  side  of  the  Plaintiffs. 

1.  As  to  the  rules  for  determining  the  extent  and  operation 
of  statutes  in  general  over  the  plantations,  there  appears  in  2 
P.  JVms.  75.  and  Salk.  411.  to  be  an  established  distinction  be- 
tween plantations  in  new  uninhabited  countries,  and  plantations 
in  conquered  countries ;  that  with  respect  to  the  former,  it  is 
necessary  that  in  them  the  laws  of  England  should  prevsdl, 
[  675  ]  otherwise  they  would  be  without  laws ;  but  with  respect  to  the 
latter  there  is  no  such  necessity,  and  therefore  in  them  the  old 
laws  of  the  conquered  countries  are  in  force  till  new  laws  are 
given  by  the  conquerors  (a).  Now  the  Island  of  St.  Christo- 
pher was  jointly  conquered,  and  possessed  by  the  English  and 
Frenchf  till  ceded  by  the  treaty  of  Utrecht  entirely  to  the 
English:  but  there  is  no  difference  between  a  country  conquered 

(a)  7  Co.  17  b.  4  Burr.  250O.  Cowp.  209. 

and 
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^     and  a  country  ceded  by  treaty;   the  distinction  therefore  above      1791. 
>     noticed  is  applicable  to  that  island;  and  the  consequence  is,        ^^^ 
^     that  in  general  statutes  passed  in  this  country  have  there  no      agqinn 
c     validity  or  force*     This  rule  with  respect  to  plantations  in  con- 
ti    quered  countries  has  never  been  controverted,  since  the  time 
B[    when  the  determinations  above  alluded  to  took  place;  and  even 
m    with  respect  to  plantations  in  uninhabited  countries,  it  has  been 
a!    construed  not  to  extend   to  statutes  of  particular^  police;  of 
which  kind  are  the  bankrupt  laws  (a).    This  receives  farther 
u    confirmation  from, 

^-        2.  The  wording  of  the  statutes  of  bankrupts.    The  first  now 
2    in  use  is  13  Eliz.  c.  7.  by  which  a  power  is  given  to  the  com* 
^    missioners  to  assign  debts  **  wheresoever  they  may  be  found  or 
^2   hnomnr     But  when  that  act  was  passed,  the  English  had  no 
^2   plantations,  and  in  the  subsequent  statutes  of  James  ].(&)  at  a 
^  time  when  they  had  several,  those  words  are  omitted.    Yet  it 
^  must  then  have  been  obvious  to  the  Legislature,  that  those 
plantations  had  powers  of  making  laws  for  themselves,  and  that 
statutes  passed  in  this  country  would  not  be  in  force  in  those 
plantations,  unless  they  were  particularly  mentioned,  or  com- 
.  prised  under  general  words  necessarily  including  them.   When 
indeed  the  Legislature  has  designed  to  include  the  plantations^ 
it  has  expressly  mentioned  them,  as  in  stat.  25  Geo.  2.  c.  6.  5.  10. 
But  though  the  bankrupt  statutes  are  numerous,  no  mention  is 
*    made  of  the  plantations  in  any  of  them.  On  the  contrary,  some 
are  so  pointed,  as  to  shew  that  the  Legislature  had  no  notion  of 
their  extending  out  of  the  kingdom.     This  appears  by  the  pro- 
visions  relating  to  foreign  attachments,  all  of  which  are  confined 
to  attachments  in  England*   Thus  the  stal.  1  Jac.  1.  c.  15.  s,  13. 
provides,  that  debts  due  to  bankrupts  shall  not,  after  the  same 
are  assigned  by  the  commissioners,  be  attached  as  the  debts  of 
the  bankrupt  by  any  other  person,  according  to  the  custom 
of  the  City  of  London  or  otherwise:  which  words  or  oiherwisef   [  676  ] 
must  mean  (as  was  admitted  by  the  counsel  for  the  assignees  in 
Hunter  v.  Poits{c) ),  according  to  any  other  custom  of  attachment. 
The  Stat.  21  Jac.  1.  c.  19.  is  still  more  explicit;  for  the  provi- 
sion in  sect.  9.  respecting  attachments  is  confined  to  "  London,  or 
**  any  other  place,  by  virtue  of  the  custom  there  used."     There 
are  many  cities  in  England,  in  which,  as  well  as  in  London, 

(a)  4  Burr.  2500.  (c)  4  Term  Rep.  B.  R.  184. 

[d)  1  Jac.  1.  c.  15.  21  Jac,  1.  ff.  19. 
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1791.  there  are  customs  of  foreign  attachment;  these  the  L^islatnre 
""7 —  had  in  view,  but  nqt  the  laws  of  foreign  countries.  Therefore 
against      neither  the  intention  nor  the  words  of  those  provisions  extend 

Wo»«wiac.  1^  ^g  attachment  in  this  case,  found  by  the  special  verdict  to 
have  ^^  duly  issued  according  to  the  form  of  a  certain  law  of  the 
island  in  that  case  made  and  provided."  The  stat.  7  4*  B  W.l 
c.  22.  5.  9.  has  expressly  declared  what  laws  in  the  plantaUoos 
are  void,  and  by  so  doing  has  impliedly  confirmed  the  law  on 
which  the  attachment  in  the  present  case  issued,  which  does  not 
fall  within  the  description  of  any  of  those  which  are  by  that 
statute  declared  to  be  void*  As  therefore  it  is  a  valid  law,  and 
not  within  the  provision  of  any  of  the  bankrupt  laws  against 
foreign  attachments,  the  Defendant  had  a  right  to  proceed  upon 
it  This  is  likewise  proved  by  stat.  13  Eliz.  c.  ?•  because,  as  is 
observed  by  the  Court,  Cro.  Car.  150.  that  statute  has  made  no 
provision  against  foreign  attachments.  But  that  statute,  and 
those  of  James  I.  are  the  only  laws  on  which  the  claim  of  the 
Plaintifis  was,  or  could  be  argued  to  be  maintainable. 

3.  As  the  statutes  of  bankrupts  were  never  established  in 
any  of  the  king's  foreign  dominions  by  any  legislative  act,  and 
as  they  could  not,  by  the  settled  rules  of  construction,  be  ex- 
tended to  foreign  countries,  it  was  long  doubted  whether  any  or 
what  notice  could  be  taken  of  them  in  such  countries.  But  it 
was  at  length  settled,  that  the  assignment  of  the  commissioners 
operated  as  a  voluntary  assignment,  binding  as  between  the  as- 
signees and  the  bankrupt,  but  not  affecting  the  rights  of  other 
creditors,  and  therefore  not  preventing  their  proceeding  to  at- 
tach debts  due  in  those  countries  to  the  bankrupt.  This  Lord 
Mansfield  held  at  the  Cockpit(a)j  at  the  sittings  at  GuildkaU(b)i 
and  in  the  Court  of  King^s  Bench^  with  the  concurrence  of  the 
other  judges  of  that  court  (c).  This  was  also  the  opinion  of 
Lord  Chancellor  Hardwicke^   and  of  Lords   Commissioners 

[  677  ]  Smythe  and  Bathurst{d)i  but  the  precise  time  when  this  was 
first  settled,  does  not  distinctly  appean  It  is  however  to  be 
found  in  a  case(^)  arising  on  the  lunacy  of  Mr.  Morrison,  cited 
incorrectly  by  the  counsel  for  the  Plaintiffs,  in  Hunter  ▼.  PoUSf  as 
the  case  of  Mr.  Morris  {/%  and  not  there  stated  as  to  the  prin- 

(fl)  Cleeve  v.  Milk,  Cooke's  Bank-  (d)  Infra,  Mawdesley  v.  Parie, 

nipt  Laws,  570.  last  edit,  (e)  Dom.  Proa  FeL  1749, 


(b)  Wanng  v.  Knight,  Und.  372.  (/)  4  Term  Rep.  B.  R,  185. 

(c)  JLe  Chevalier  v.  Lynch^  Dougl. 
169.  last  edit. 


cipal 
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cipal  point,  which  is  most  material  in  the  present  case.     Mr.      1791. 
[     Morrison  being  a  bond  creditor  of  the  respondent,  was  under  a      ~^]^ 
commission  of  lunacy  here,  and  the  respondent  removing  into      against 
Scotland^  his  committees  instituted  a  suit  there ;  but  the  Court      ^"^' 
in  Scotland  held,  that  the  committees  could  not  maintain  their 
suit  in  that  country.     The  reason  against  that  decision,  given 
in  the  appellant's  printed  case  (a),  was,  that  *^  mobilia  seqvuntur 
.     ^^  personamj  and  as  Mr.  Morrison  was  in  England^  the  admiqis* 
*^  tration  of  his  personal  estate,  granted  by  the  usual  authority 
f     ^<  where  he  resided,  must  be  taken  every  where  to  be  of  equal 
^^  force  with  a  voluntary  assignment  by  himself^  and  that  assign- 
.    ^<  ments  made  under  commissions  of  bankrupt  in  England^  had 
*^  been  holden  in  Scotland  of  sufficient  authority  to  commence 
**  a  suit,  and  receive  money  there  due  to  the  bankrupt."     The 
utmost  insisted  upon  as  the  right  of  assignees  of  bankruptSi 
\    was,  agreeable  to  Lord  MansfiekTs  opinion,  a  right  to  sue  for 
\    and  recover  in  Scotland  debts  there  due.     But  as  that  was  the 
^    whole,  the  case  by  no  means  proves  that  the  debt  could  not 
have  been  attached,  if  the  creditor  of  a  lunatic,  or  of  a  bank- 
Tupt  (to  a  proceeding  by  whom  the  case  was  compared)  bad 
'    proceeded  by  foreign  attachment.  In  the  section  of  Lord  KainCs 
'    Principles  of  Equity  (i),  referred  to  in  the  argument  for  the 
Plaintiffs  in  Hunter  v.  Potts,  it  is  laid  down  as  settled,  <^  that  an 
^    *<  assignment  in  the  English  form  of  a  debt  in  Scotland^  does 
-     <^  not  transfer  the  jus  crediti^  and  though  first  in  time,  will  not 
*^  avail  against  a  mpre  formal  assignment  bond  Jide^^  and  after* 
'    wards  the  same  author  says:    *^We  may  safely  conclude,  the 
^    '<  statutory  transference  of  property  from  the  bankrupt  to  the 
'    ^*  commissioners  cannot  carry  any  effects  in  Scotland;*'  but  adds^ 
*    '^*  the  English  bankrupt  statutes,  however,  must  not  be  totally 
**  disregarded  (c)  by  us."     He  afterwards  allows  the  same  ope- 
ration to  the  assignment  of  the  commissioners,  as  is  mentioned 
by  Lord  Mansfield^  <^  that  in  the  forms  of  the  law  of  Scotland^ 
**  there  appears  nothing  to  bar  the  assignees  from  bringing  a 
direct  action  against  debtors  of  the  bankrupt ;   as  the  bank-    [  678  ] 
rupt  himself  might  have  done  before  bis  bankruptcy."     On 
the  same  principle  Lord  Hardwicke  decided  in  Wilson^s  case^ 
which, as  cited  by  Lord  Mansfield{d\  was  thus:    "  Wilson  2l 
*^  bankrupt  had  had  effects  in  Scotland,  and  some  of  his  cre- 

(fl)  Page  1.  (c)  Sect,  8.  p.  368. 

(fi)  B, 3,  e,  8. sect,4. p. 360.  second         (a)  Cooke's  Bankrupt  Laws,  373. 
edit.  last  edit. 

'*  ditors 
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1791.     **  ditors  had  proceeded  against  the  effects  there  (there  beings 
gjj^       "  custom  in  Scotland  analogous  to  the  foreign  attachment  in 

againu  <<  London\  upon  which  an  application  was  made  to  the  Lord 
**  Chancellor  to  stay  their  proceedings  (the  parties  who  setsudi 
<^  proceedings  on  foot  living  in  England).  But  Lord  Hari' 
<*  wicke  said,  it  could  not  be  done,  for  our  bankrupt  laws  were 
<<  not  in  force  there,  and  therefore  the  parties  bad  a  right  to 
<^  proceed.  But  he  said  that  if  the  effects  there  were  not 
<*  sufficient  to  satisfy  the  party's  debt,  and  he  applied  for  a 
*<  dividend  under  the  commission  here,  in  that  case  he  would 
<*  postpone  him  till  the  other  creditors  were  paid  in  the  same 
*^  proportions  he  had  received."  This  is  the  same  rule  that  is 
always  observed  with  respect  to  legal  and  equitable  assets:  the 
Court  cannot  take  away  the  legal  right  of  creditors  by  specialty 
to  be  paid,  in  preference  to  simple  contract  creditors,  oat  of 
legal  assets ;  but  with  respect  to  equitable  assets,  every  specialty 
creditor,  who  receives  part  of  his  debt  out  of  legal  assets,  is  post* 
poned  till  all  the  simple  contract  creditors  are  paid  oat  of  the 
equitable  assets,  as  much  as  the  specialty  creditor  has  recei?ed 
out  of  the  legal  assets.  In  fVilsoris  case  Lord  Hardwicke  did 
the  like,  with  respect  to  the  bankrupt's  creditors  who  lived  in 
England^  and  attached  the  bankrupt's  effects  in  Scotland,  That 
case  therefore  is  a  determination  in  favor  of  the  right  insisted 
on  by  the  Defendant  in  the  present  action ;  for  if  the  creditors 
in  that  case  had  not  a  right  to  secure  their  debts,  by  the  means 
they  used  for  that  purpose  (which  were  similar  to  those  used 
by  the  present  Defendants),  as  they  lived  in  this  country.  Lord 
Hardwicke  might,  and  ought  to  have  prevented  their  gaining 
any  advantage  by  the  foreign  attachment.  This  opinion  of  Lord 
Hardwicke  and  Lord  Mansfield  is  founded  on  a  principle  long 
ago  established,  that  the  assignees  of  a  bankrupt  are  in  tbe 
same,  and  no  better  situation  than  the  bankrupt  himself,  and 
therefore  take,  subject  to  every  equity  to  which  he  was  subject 
This  appears(a)  from  the  case  of  Taylor  v.  Wheeler^  2  Vern.56\> 
[  679  ]  where  the  mortgagee  of  a  copyhold  neglected  to  have  the  mort- 
gage surrender  presented  at  the  next  court,  by  which,  by  the 
custom  of  the  marior,  it  became  void  at  law ;  but  the  Lord 
Keeper  decreed  the  assignees  under  a  commission  of  bankrupt 
against  the  mortgagor  to  pay  principal,  interest  and  costs,  or 
be  foreclosed.  That  case  shews  that  the  assignment  of  com- 
missioners of  bankrupt,  even  in  England^  has  only  the  ope- 

(a)  1  Atk.  188.  Browne  v.  Jonci  and  Others. 

ration 
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ration  of  a  voluntary  assignment;  for  in  that  case,  if  a  pwv  1791. 
chaser  for  valuable  consideration,  without  notice,  had  acquired  ^I 
the  estate,  he  would  have  excluded  the  mortgagee.  The  right  against 
of  the  creditor  to  take  advantage  of  the  law  of  foreign  attach-  ©"'"cr. 
ment  against  the  assignees,  is  a  consequence  of  the  assignment 
to  them  not  operating  as  a  transfer  for  a  valuable  consideration, 
but  as  a  voluntary  assignment.  A  voluntary  assignment  of  a 
debt  in  England  would  not  prevent  its  being  attached  by  the 
custom  of  London^  and  therefore,  as  the  assignment  of  commis- 
sioners of  bankrupt  operates  in  foreign  countries  as  a  voluntary 
assignment,  it  cannot  prevent  debts  iq  those  countries  being 
attached  by  the  creditors  of  the  bankrupt ;  particularly,  as  the 
assignment  of  the  commissioners  even  here  operates  as  a  volun- 
tary assignment,  except  in  cases  where  an  express  provision  is 
made  to  give  it  a  more  forcible  operation,  such  as  there  is  with 
respect  to  foreign  attachment  here,  by  custom,  and  as  there  is 
also  by  slat  I  Jac.  1.  c.  15,  s.  5«  with  respect  to  the  disposition 
by  the  commissioners  of  the  bankrupt's  real  and  personal  estates, 
notwithstanding  any  prior  voluntary  settlement ;  which  provi- 
sions would  have  been  unnecessary,  if  the  assignment  were  of 
itself  more  forcible  than  a  voluntary  assignment.  That  part 
of  the  argument  for  the  assignees  in  Hunter  v.  Potts  {a\  which 
tends  to  prove  that  they  take  as  representatives,  is  a  confirm- 
ation of  their  taking  as  volunteers,  except  in  cases  where  they 
are  enabled  by  statute  to  take  in  a  stronger  manner.  When 
indeed  the  statutes  of  Elizabeth  and  James  were  passed,  on  which 
alone  the  present  case  depends  (as  was  admitted  by  the  counsel 
for  the  assignees  in  Hunter  v.  Potts  {b)  ),  the  law  was  taken  to 
be,  that  debts  due  to  the  representatives  of  debtors  were  liable 
to  be  attached  for  the  debts  of  the  original  debtors.  In  the 
case  of  intestacy,  the  only  doubt  as  to  administrators  taking 
subject  to  foreign  attachment,  was  owing  to  there  being  no  such 
office  as  that  of  an  administrator  at  common  law ;  for  which 
reason  it  was  doubted  (c),  whether  a  custom  could  be  applicable 
to  them.  But  notwithstanding  that  doubt,  it  was  holden  that  [  680  ] 
debts  due  to  administrators  were  liable  to  be  attached  by  the 
creditors  of  the  intestate,  in  those  places  where  there  was  a 
custom  of  foreign  attachment  {d). 

(a)  4  Term  Rep.  B.  R.  184.  (d)  Ibid,  and  1  Roll.  Abr.  554.  (K.) 

\h)  Ibid.  183,  184. 

(c)  1  Roll.  Rep.  105,  106.  Spink  v. 


[b)  Ibid.  IBS,  184.  pLs. 

[c)  1  Roll.  Rep.  105,  106.  Spink 
Tenant.  5  Co.  82  b,  Snelling's  case. 
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1791.  In  the  case  of  Cleeve  v.  MiUs,  Lord  Mansfield  held»  ^<  that 
~ —  "  the  statutes  of  bankrupts  do  not  extend  to  the  colonies,  or  any 
againtt  <<  of  the  kiug^s  dominions  out  of  England^  but  the  assignments 
WoBswicK.  J,  Qujer  such  commissions  are  considered  as  voluntary,  and  a» 
<^  such  take  place  between  the  assignees  and  the  bankrapt,  but 
*«  do  not  affect  the  rights  of  any  other  creditors/'  In  IVaring 
y.  Knightj  <*  Sims  the  bankrupt  went  to  Qibraltar^  and  the  De- 
<*  fendant  sent  a  power  of  attorney  there  to  commence  a  suit 
*<  against  the  bankrupt,  which  was  done,  and  a  decree  obtained, 
*^  and  his  goods  taken  in  execution  and  sold,  and  the  debt  paid 
*'  to  the  Defendant,  to  recover  which,  the  action  was  brought" 
Lord  Mansfield  held,  *^  that  this  money,  being  recovered  bj 
**  sentence  in  a  foreign  court,  could  never  be  recovered  back 
*^  by  the  assignees,  our  bankrupt  laws  not  extending  to  any  (f 
*^  our  foreign  settlements.  He  also  said,  it  had  been  for  a  long 
<^  while  doubted,  whether  the  assignees  could  recover  a  debt 
*<  due  in  a  foreign  country  to  the  bankrupt ;  bat  of  late  it  had 
**  been  determined  they  might  (in  a  case  at  the  Cockpit)\  lo  a 
^*  debt  may  be  recovered  here  due  to  a  bankrupt  in  a  foreign 
<<  country,  where  the  law  obtains  analogous  to  our  bankrupt  Una^ 
<*  which  other  countries  will  take  notice  of,  and  consider  it  in 
^*  the  same  light  as  if  the  bankrupt  had  made  an  actual  assigfh 
**  ment  :'*  by  an  actual  assignment^  his  Lordship  must  have 
meant  a  voluntary  assignment,  agreeable  to  his  opinion  ex* 
pressed  in  other  cases.  The  case  of  Le  Chevalier  v.  Lynch  was 
a  determination  against  the  assignees,  and  in  point  with  the 
present,  and  that,  after  the  same  right  had  been  insisted  on  for 
the  Plaintiff  as  is  now  contended  for,  except  that  the  action  was 
against  the  garnishee.  But  that  circumstance  was  not  (nor 
could  be,  as  shall  hereafter  be  shewn)  the  ground  of  the  de- 
termination, notwithstanding  what  was  said  in  the  argoment 
for  the  Plaintiffs  in  Hunter  v.  Potts  {a). 

The  case  of  Mawdesley  v.  Parke  and  Beckwith{b)j  was  this:— 
*<  The  Defendants  were  assignees  under  a  commission  of  bank- 
rupt against  Campbell  and  Hayes^  and  after  the  assignment  to 
them  from  the  commissioners,  several  of  the  bankrupt's  cre- 
[  681  ]  ditors  in  Rhode  Island  attach  a  debt  due  from  the  Plaintiff  to 
the  bankrupt,  in  pursuance  of  an  act  of  Assembly  there,  autho* 
rizing  such  process.     The  Plaintiff  coming  to  England^  the  as- 

(a)  4  Term  Rep.  B.  R.  187.  ITTO^before  the  Lords Commissiooers 

(b)  Lincoln* s  Inn  Hall,  Dec,  13th,      Smythe  and  Baihwrtt. 

signees 
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'     signees  brought  an  action  at  law  against  him,  and  the  bill  was      1791; 
'^     filed  for  an  injunction,  the  PlaintiflF  oflFerlng  to  pay  what,  if  any       g^^ 
^     thing,  should  appear  to  be  due  to  the  assignees,  after  deducting      agamu 
'     what  should  be  recovered  against  him  by  the  Plaintiffs  in  the 
'•     foreign  attachment  The  assignees  by  their  answer  insisted,  that 
^     the  property  of  the  bankrupts  was  vested  in  them  before  the 
'    writs  were  served  on  the  Plaintiff,  and  therefore  that  he  had  no 
*'i    money  or  effects  belonging  to  the  bankrupts  in  his  hands,  and 

consequently  that  the  Plaintifis  in  those  writs  were  not  intitled 
1  to  recover  any  thing.  An  injunction  had  been  granted,  and  on 
z  shewing  cause  why  it  should  not  be  dissolved,  the  Lords  Com- 
a  missioners  Smythe  and  Bathurst  continued  the  injunction  to  the 
K!  hearing,  and  refused  to  order  the  Plaintiff  to  bring  the  money 
£  into  court,  but  directed  that  be  should  give  security  to  be  ap« 
s.  proved  of  by  the  Master,  to  pay  the  Defendants  what  (if  any 
^  thing)  should  be  decreed  to  be  due :  and  they  were  of  opinion 
{  that  the  assignment  did  not  divest  the  property  out  of  the  bank- 
n  rupts,  as  the  debt  was  due  in  the  plantations,  but  only  gave  the 
^  assignees  a  right  to  sue  for  it;  that  the  creditors  there  had  also 
J  a  right  to  sue  for  it,  who,  having  commenced  a  suit  first,  and  re- 
Q  covered  judgment  there  (on  which  there  were  appeals  here  de- 
^.  pending,  as  was  said  at  the  bar,  and  was  the  fact,  though  it  did 
^  not,  nor  could  appear  on  the  pleadings,  being  subsequent  to 

them),  had  gained  a  priority  over  the  Defendants;  though  it  was 
^.  admitted  that  there  had  been  two  cases  (a),  one  determined  by 
"^  Mr,  Justice  Bathurst  sitting  for  Lord  Northingtorij  the  other  (i) 

by  Lord  Camden^  where  commissions  of  bankrupts  were  issued 
r^  in  Holland^  and  some  of  the  bankrupt's  effects  were  attached  in 

London,  and  the  attachments  were  ordered  to  be  discharged, 

"*  and  the  money  or  effects  paid  to  the  assignees ;  and  though  it 

.  was  argued  by  the  counsel  for  the  Defendants,  that  the  rule  in 

that  respect  ought  to  be  reciprocal,  yet  it  was  answered  that  the 

bankrupt  laws  were  not  received  in  the  plantations^  and  therefore 

this  case  was  not  like  those  two  which  were  mentioned,  there 
^  being  bankrupt  laws  in  Holland.** 

'^       The  distinction  in  that  case  was  well  founded.     For  as  Scot^ 
'  land,  with  respect  to  its  laws,  continues,  notwithstanding  the 
'"    union,  in  the  same  situation  as  a  foreign  country,  so  do  the    [  682  ] 
'^  plantations,  when  not  included  in  acts  of  parliament. 

(a)  Solomon  ▼.  Ross,  atUe,  131,  132. 

(6)  JoUett  and  Another  v.  Deponthieu  and  Another^  132.  n. 

"Rnf 
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1791«         But  all  questions  arising  on  the  laws  of  any  particular  country, 
"I  in  respect  to  their  operation  in  foreign  countries,  especially  such 

agamtt      as  relate  to  war  or  commerce,  are  to  be  determined  by  the  law 
WoMwioc  ^f  nations,  one  maxim  of  which  is  equality  (a).     The  bankrupt 
laws  therefore  of  all  foreign  countries  ought  to  be  allowed  thdr 
operation  here,  on  a  presumption,  that  our  bankrupt  lawi 
would  be  allowed  to  have  effect  in  those  countries.     But  in  die 
plantations  there  are  no  bankrupt  laws  which  could  operate 
here ;  our  bankrupt  laws  therefore  ought  not  to  be  extended  to 
them.    It  was  on  this  ground  they  were  at  first  disregarded  in 
the  plantations ;  but,  as  appears  from  Mr.  Morri$orCs  case^  com- 
missions of  lunacy  and  bankruptcy  were  afterwards  considered 
as  investing  the  commissioners  or  their  assignees  with  a  power 
of  seizing  and  recovering  the  effects  of  the  lunatic  or  banknipt, 
though  not  as  giving  them  any  right  before  seizure  or  recoveiy. 
This  having  become  the  usage  in  the  plantations  (which  is  (me 
mode  by  which  statutes  may  be  in  force  there,  as  appears  by 
25  Geo.  2.  c.  6.  s.  10.),  so  far  they  are  in  force  there,  and  so  &r 
they  have  been  allowed  to  be  by  Lord  Hardwicke  and  Lord 
Mansfield^  and  no  farther. 

Thus  much  being  advanced  in  support  of  the  first  proposi- 
tion stated  in  the  outset  of  the  argument,  answers  shall  next  be 
attempted  to  the  reasoning  used,  and  authorities  cited  on  the 
other  side  of  the  question,  particularly  in  the  case  of  Hunter  y. 
Fotts. 

It  was  said  in  arguing  that  case(i),  that  the  case  oi  Le  Cheva- 
lier V.  Lynch  was  not  applicable,  because  the  action  was  against 
the  garnishee,  and  that  nothing  could  be  more  clear,  than  that 
a  person  who  had  been  compelled  by  a  competent  jurisdiction 
to  pay  the  debt  once,  should  not  be  compelled  to  pay  it  o?er 
again,  and  it  was  farther  said,  "  that  Cleve  v.  Mills  and  Allen  v. 
"  Dundasy  went  upon  the  same  principle."  But  to  this  it  may 
be  answered:  1st,  that  not  one  of  the  cases  above  cited  for  the 
Defendant  were  determined  on  that  principle ;  that  in  Waring 
V.  Knight  the  action  was  against  the  Plaintiff,  who  recovered  the 
money  fi-om  the  bankrupt,  and  in  Mawdesley  v.  Parke  the  gar- 
nishee was  the  sole  Plaintiff,  and  the  Plaintiffs  in  the  foreign 
attachment  were  not  before  the  Court ;  yet  both  those  cases 
were  determined  in  the  same  manner  as  \^hen  the  actions  were 


(a)  On  this,  cap,  30  of  Magna  Charta  is  founded. 

(b)  4  Term  Rep.  B.  R.  187. 


against 


*  IM  THE  ThIRTY-FIBST  YSAB  OF  OEOROE  III. 


683 


Woftswidktf 


^  Bgkinst  the  garnishees.  Sdly,  The  garnishee  is  the  proper  per«  1791* 
'  son  against  whom  the  action  should  be  brought;  for  he  must  "g^ 
^  be  the  correspondent  of  the  bankrupt,  and  ought  to  give  him  jagamsi 
f-  and  his  assignees  due  notice*  If  he  does  give  them  notice,  they 
^'    ought  to  defend  the  suit,  or  else  be  bound  by  it*    On  the  other 

1  hand,  if  he  does  not  give  due  notice,  he  ought  to  pay  the 
c  money  over  again(a),  for  the  fault  was  in  him  in  not  giving  it. 
c  He  ought  to  suffer  by  his  own  laches,  rather  than  the  Plaintiff 
k:  in  the  foreign  attachment,  who  has  been  thereby  prevented  from 
a  coming  in  under  the  commission.  The  other  case  of  Allen  v. 
i;'  Dundas  was  on  quite  a  different  subject.  The  point  there  de- 
s  cided  was,  that  payment  to  one  who  had  a  probate  as  executor 
p  of  a  forged  will,  notwithstanding  the  probate  was  afterwards 
m  revoked,  was  a  good  discharge  against  a  subsequent  rightful 
£  administrator.  The  reason  of  which  is,  that  the  party  was  not 
s  in  fault,  and  the  law  will  protect  parties  who  are  not  in  fault; 
1^  but  it  will  not  protect  those  who  are  in  fault,  as  every  garnishee 
2j  must  be,  who  does  not  give  due  notice  to  the  principal,  when 
^  time  is  allowed  for  that  purpose.     Here  more  than  thirteen  ca« 

lendar  months  appear,  by  the  special  verdict,  to  have  been  al- 

2  lowed  for  that  purpose. 

^  As  to  the  supposed  change  of  opinion  of  Lord  Hardmcie  and 
^  Lord  Mansfield{b\  it  was  said,  that  Lord  Hardwicke  in  the  case 

of  Mackintosh  v.  Ogilvie  granted  a  writ  of  ne  exeat  regno  against 
one  who  had  obtained  arrestments  of  a  bankrupt's  property  in 
Scotland^  and  this  was  placed  among  the  decisions  said  to  be  ex^ 
^  pressly  in  point.     But  in  fact  it  was  no  decision  at  all  concern- 
^  ing  a  foreign  attachment,  but  a  Scotch  arrestment,  which  was 
indeed  compared  with  a  foreign  attachment.    What  the  cir- 
cumstances of  that  case  were  does  not  fully  appear,  but  accord- 
"^  ing  to  the  note  of  it,  the  person  who  made  the  arrestments  had 
"^  got  the  money  into  his  hands,  which,  it  is  presumed,  is  by  the 
^   Scotch  law  inconsistent  with  every  species  of  arrestment.  There 
must  therefore  have  been  something  unjust  done  by  the  De- 
fendant, which  might  be  the  reason  for  granting  the  ne  exeat 
'"    regno.     However,  as  far  as  it  concerns  the  present  case,  it  was 
but  an  obiter  and  extra-judicial  opinion.  Lord  Mansfield,  when 

(a)  If  money  be  attached  and  paid  pay  the  money  over  again,  and  hath 

^     thereon,  and  afterwards  the  original  no  remedy  either  in  law  or  equity.  2 

^     creditor  sues  for  the  same,  and  the  Show.  374*  anon, 

attachment  happens  to  be  ill  pleaded,  (Jb)  4  Term  Rep.  B.  R.  188. 

or  otherwise  avoided,  the  party  must 
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1791*     at  the  bar,  is  made  to  say  (a),  <*  there  bad  been  many  instaoces 
g^^       "*  where,  after  such  arrestments  and  foreign  attachments  by 

against      <^  Creditors,  the  money  had  been  recovered  back  again  by  the 
'  ^*  assignees  under  the  commission,  in  actions  for  money  had  and 
^  J  «  received."     But  as  not  one  of  those  many  instances  appear, 

and  as  in  three  several  instances  his  Lordship  determined  the 
contrary,  it  is  more  than  probable  that  the  note  was  mistaken. 
The  case  of  Ballantine  v.  Golding(jb)  cited  in  the  argument  of 
Hunter  v.  PottSj  to  prove  Lord  Mansfield^s  change  of  opinion, 
related  not  to  the  assignment,  but  to  the  oertificatet  and  the 
former  is  only  in  question  in  this  case;  a  change  of  opinbn 
therefore,  with  respect  to  the  last,  if  there  had  been  any,  wooki 
be  no  proof  of  a  change  with  respect  to  the  first.  But  there 
was  no  change  of  opinion  at  all,  for  in  that  case  the  debt  was 
contracted,  and  the  certificate  obtained  in  Ireland:  and  there- 
fore the  debt  was  legally  discharged,  and  could  not  be  revived 
by  the  bankrupt's  coming  afterwards  into  England^  What  was 
said  by  Lord  Mansfield  that  ^^  a  discharge  by  the  law  of  one 
^^  country  will  be  a  discharge  in  another,"  is  to  be  understood 
with  reference  to  the  case  then  before  him ;  but,  whatever  it 
was  he  said,  the  case  was  not  determined  upon  it,  but  put  off 
to  another  day,  when  the  point  was  given  up  on  the  authority  of 
Burrows  v.  Jemino  (c).  Now  the  point  determined  in  Bwrrcm 
V.  Jeminoj  was,  that  the  sentence  of  a  foreign  court  of  compe- 
tent jurisdiction  is  decisive;  so  that  the  principle,  if  applicable 
at  all  to  the  present  case,  is  rather  against  than  for  the  Plain- 
tiffs, as  there  was  a  sentence  in  St  Christopher* s  in  favour  of  the 
Defendant. 

Another  argument  for  the  assignees  was,  ^<  that  with  respect 
"  to  personal  property,  the  Lex  Domicilii^  and  not  the  Lex  rci 
^^  sitce  is  permitted  to  prevail;"'*  to  prove  which,  many  cases 
were  mentioned,  and  others  referred  to,  as  collected  in  j^rucev. 
Brttce{d).  But  in  that  case,  the  principle  contended  for  was 
controverted,  and  the  appellant,  who  rested  his  case  upon  it, 
failed.  If  he  failed  on  the  fact,  there  could  be  no  determio* 
ation  on  the  principle;  if  on  the  law,  the  determination  was 
contrary  to  the  principle.  The  case  therefore  either  proves 
nothing  on  either  side,  or  else  it  makes  against  the  Flaiotifis 

(a)  4  Term  Rep.  B.  R.  188.  (c)  2  Stra.  735. 

{b)  Cooke's  Bank.  Laws,  last  edit.         (d)  Dom.  Proc.  Ap.  1 790. 

522, 

in 
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in  the  present  action.  And  though  many  of  the  cases  there  1791* 
cited,  prove  that  the  succession  to  an  intestate's  personal  estate  ^snlT 
is  to  be  determined  by  the  law  of  the  place  where  he  had. his  agahut 
domicile^  yet  in  none  ot  them  is  there  so  much  as  a  dictum^  that  r  ^g^  -i 
debts  due  to  him  may  not  be  attached  by  the  law  of  the  country 
where  due.  But  admitting  the  rule,  that  the  Lex  Domicilii  is  to 
prevail,  yet  it  is  begging  the  question  to  draw  any  inference  from 
that  rule  to  the  present  case.  For  that  would  be  going  on  a  sup- 
position, that  by  the  law  of  this  country,  the  property  of  debts 
due  to  bankrupts  in  St.  Christopher's  ves£s  in  the  assignees  un- 
der a  commission  of  bankrupt  here,  which  is  the  very  point  in 
question.  If  it  does  not  vest,  then  the  law  of  the  country, 
which  is  the  domicile  of  the  bankrupt,  and  the  law  of  the 
country  where  the  debt  is  due,  are  the  same,  and  by  the  law  of 
both  countries  the  Plaintiffs  have  no  property  in  the  money  for 
which  they  have  brought  this  action,  but  had  only  a  right  to 
sue  for  it  in  St.  Christopher' s^  which  as  they  have  not  done,  but 
acquiesced  till  it  was  recovered  by  the  Defendant,  he  is  intitled 
to  it  Two  authorities,  Cro.  Eliz,  683.  and  Skinn.  370.,  were 
cited,  that  an  alien  enemy  may  maintain  an  action. here  as  ad- 
ministrator. But  that  affords  no  argument  against  the  De- 
fendant; rather  the  contrary,  for  an  administrator  sues  en  auter 
droitj  and  if  the  intestate  were  an  alien  enemy,  the  administrator 
could  not  maintain  any  action ;  which  is  implied  Skinn,  370. 
The  cases  of  Pipon  y.  Pipon  and  Bruce  v.  Bruccy  relate  only  to 
questions  of  the  succession  to  the  effects  of  intestates;  and  as 
that  oi  Kilpatrick  v.  Kilpatrick{a)  is  among  them,  and  not  par- 
ticularly stated,  it  is  to  be  presumed  to  be  of  the  same  kind. 
In  Precedents  in  Chan.  201.  and  1  Bro.  Pari.  Cos,  38.  the  ques- 
tion was  on  the  construction  of  marriage  articles  made  in 
France^  which  was  decided  in  this  country,  to  which  the  parties 
had  fled.  The  decision  seems  to  have  been,  that  the  construc- 
tion must  be  made  according  to  the  law  of  France.  But  whether 
it  was  or  not,  that  is  now  settled  to  be  the  rule  of  construction 
in  like  cases,  and  if  applicable  at  all  to  the  present  case,  is 
against  the  Plaintiffs,  as  the  debt  was  contracted  at  St.  Christo* 
pher's.  With  respect  to  Richards  v.  Hudson{b)  and  Beckford  v. 
Tumer{c\  the  first  relates  only  to  rights  not  clearly  stated,  nor, 
as  far  as  appears,  applicable  to  this  case ;  the  other  is  against 


[; 


a)  4  Term  Rep.  B.  R«  185.  (c)  4  Term  Rep.  B.  R.  188. 

b)  Ibid.  187. 


assignees, 


Boss,  a>  Lord  CommiwioDer  Bathi 
bii  then  late  determination,  he  mui 
of  it,  and  if  it  was  not  applicable  t 
(».  e.  MtmdesUy-v.  Parke),  it  certaii 
aa  both  cases  arose  in  the  planta 
Parke  at  Rhode  Itland,  in  which  t 
atlacbments  stated  and  admitted  in 
law  was  stated  in  Hunter  v.  PoU: 
could  not  suppose  that  there  was  ai 
terial  diatinction  between  the  preset 
especially  as  it  seems  admitted  b^ 
had  been  such  a  law  in  that  couni 
have  been  difierent.  As  to  the  c 
JoUet  V.  Dep(mthieu{b),  he  took  no  i 
and  no  at^ment  appears  in  the  pri 
suppose  there  was  none,  and  conseq 
unnoticed  in  that  case  as  well  as  thi 
to  the  case  of  Neale  v.  Cottinghan 
Ireland,  no  arguments  are  there  s 
bankrupt  laws  were  then  introduc 
likewise  within  the  distinction  tak 
Notes  of  cases  without  the  groundi 
mined,  ought  to  have  but  little  wc 
decided  on  argument,  and  tiipporte) 
ciples,  which  are  more  to  be  relied  < 
especially  when  those  opinions  are 
were  admitted  not  to  have  been,  by 
tiifi  in  Hunter  v.  Pottt,  previous  tc 
no  inconsistency  in  the  decisions  on 
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f  Jdund^  till  that  case  was  decided,  in  which  the  point  determined      1791* 
f   was  "  that  a  creditor  of  a  hanhiipt  cannot^  after  an  assignment     "siuT 
I    •*  6y  the  Commissionas^  recover  h^  foreign  attachment  in  the  plants      agamd 
\  ***  ations  his  debt,  frani  a  debtor  of  the  bankrupt  there^^  which      ^•'^''^"*" 
I    i«  the  point  in  the  present  ciise. 

Another  argument  for  the  Plaintiffs  was,  that  as  all  the 
;  parties  were  inhabitants  of  England^  they  were  bound  by  the 
bankrupt  laws,  the  evasion  of  which  it  was  a  fraud  to  attempt. 
But  this  argument  takes  that  for  granted  which  is  to  be  proved,  [|  687  3 
fuunely,  that  the  bankrupt  laws  vest  the  property  of  debts  in 
St,  Christopher's  in  assignees  of  bankrupts;  which  is  the  point 
on  which  the  case  depends;  for  if  the  property  of  the  debt  in 
question  did  not  vest  in  the  Plaintiffs  by  the  assignment,  the 
Defendant  had  a  right  to  attach  it.  Though  he  is  bound  by 
the  laws  of  this  country,  yet  unless  those  laws  do  in  this  re- 
spect extend  to  St.  Christopher's  (which  is  the  point  in  dispute)f 
he  has  not  acted  contrary  to  them  in  taking  a  legal  course  to 
secure  his  debt,  which  the  jury  have  found  to  be  a  just  debt. 
Cvery  fair  creditor  has  a  right  to  make  use  of  any  legal  means 
to  secure  his  debt,  and  the  using  those  means  cannot  be  a  fraud. 
Besides,  there  were  similar  circumstances  in  the  case  of  Waring 
T.  Knight.  If  indeed  this  argument  were  allowed,  it  would  put 
the  English  in  a  worse  situation  than  other  nations,  which  would 
be  both  unjust  and  impolitic.  The  fraud  is  not  in  the  Defend- 
ant, but  in  the  Plaintiffs,  which  brings  the  argument  to  the  se- 
cond proposition  submitted  to  the  Court,  viz, 

II.  That  supposing  the  Plaintiffs  ever  had  a  right  to  recover 
the  money  which  they  demand,  they  have  lost  it  by  their  own 
fraud  or  laches. 

Their  claim  is  founded  on  the  assignment  of  the  Commissioiv- 
ers,  which  was  on  the  5th  of  March  1782.  The  present  ac- 
tion was  not  brought  till  Trinity  Term  178?.  It  is  impossible 
that  they  should  not  from  the  bankrupt's  examination,  and  the 
inspection  of  his  books,  have  known  of  this  debt  due  to  him 
in  St.  Christopher^s ;  and  if  they  also  knew  of  the  proceedings 
there,  then  their  acquiescence  from  the  5th  of  March  1782,  to 
the  time  when  judgment  was  obtained  in  St.  Christopher^ Sf  was 
a  fraud.  But  if  they  did  not  know  of  the  proceedings,  (which 
is  incredible,)  it  was  gross  negligence  (a)  not  to  make  an  inquiryy 
of  which  they  ought  not  to  be  permitted  to  take  advantage. 

(a)  2  Wik.  554. 

VOL,  I.  SB  They 
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i79l.  Tbey  acquiescied  above  five  years  before  they  brought  the  pre- 
— - —  sent  action^  apd  nine  have  elapsed  before  it  is  determined.  Aud 
itgaifut  as  far  as  appears,  no  application  was  made  to  the  Defendant 
Woftswioc  ^  jygj  before  the  action  was  brooght  Many  of  the  creditors 
under  the  commission  must  be  dead,  <lr  not  to  be  fixiiid;  and 
those  who  are  living  have  probably  given  up  all  thoughts  of 
any  future  dividend,  by  which  means  the  Plaintiffs  will,  of 
course,  keep  to  their  own  use,  all,  or  the  greatest  part  of  what, 
if  any  thing,  shall  be  recovered  of  the  Defendant,  who  has  lost 
C  €88  ]  the  importunity  of  obtaining  any  satisfaction  for  his  debt,  and 
has  been  put  to  great  expence ;  all  which  would  have  been  pre- 
vented, if  the  Plaintiffi  had  defended  the  actioD  in  Si.  Cknsio- 
pier's.  For  then,  either  judgment  would  have  been  given  for 
them  at  a  far  less  expence  than  what  has  been  incurred,  and 
the  Defendant  would  have  had  an  opportunity  of  proving  bis 
debt  under  the  commission  and  receiving  his  dividend ;  or,  if 
the  judgment  had  been  given  against  them,  they  might  have 
appealed  to  the  King  in  Council,  which  would  have  been  the 
proper  way  of  proceeding  (a),  and  would  have  been  speedily 
determined.  But  they  suffered  judgment  to  go  against  the 
bankrupt  and  the  garnishee  by  a  competent  jurisdiction,  whkb 
not  being  appealed  from  ought  to  be  decisive.  It  is  not  to  be 
considered  as  res  inter  alios  acta^  since  there  is  that  privity  be- 
tween the  Plaintiffs  and  the  garnishee  that  the  judgment 
against  the  garnishee  was,  in  effect,  a  judgment  against  the  as- 
signees, especially  as  it  was  not  possible  to  make  them  parties. 
Though  they  are  assignees  under  a  commission  of  bankrupt, 
yet  their  acts  and  defaults  are  binding  on  the  other  creditors 
under  the  commission  by  whom  they  aVe  chosen,  to  whom  tbey 
are  accountable,  and  who  have  a  right  to  inspect  their  books 
and  proceedings.  This  appears  from  the  case  of  TVoughton  t. 
GilUj/f  AmbL  630.  where  one  of  the  assignees  encouraged  an 
uncertificated  bankrupt  to  set  up  again  in  his  trade,  which  be 
did,  and  carried  it  on  for  four  years  successively,  and  then  died; 
upon  this  the  assignees  filed  a  bill  against  his  administrator  ibr 
his  personal  estate,  and  though  it  is  clear  that  all  effects  acquired 
before  a  bankrupt  obtains  his  certificate  belong  to  his  creditors 
under  the  commission  in  preference  to  apy  others,  yet  Lord 
Camden  decreed  in  favour  of  the  new  creditors,  and  held  that 
the  case  fell  within  the  principle,  that  if  a  man  having  a  lien 

{a)  9  Lord  Raym.  1447. 

stands 
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*^  stands  by  and  permits  another  to  make  a  new  security,  he  •hall      1791. 

^  be  postponed  like  the  common  case  of  a  first  mortgagee  sofiiBr-      "t — 

^  ing  a  second  mortgage  without  giving  notice  of  his  security :      agmnu 

I  bis  lordship  therefore  thought  that  the  creditors  under  the  ^<*^''**- 
i:  <M>mmission  ought  to  lose  their  priority.    The  same  principle  is 

II  applicable  to  this  case.  If  indeed  the  Plaintifis  were  to  recover, 
r  it  would  encourage  future  assignees  to  delay  the  getting  in  debts 
9  till  it  was  impossible  to  distribute  them  among  all  the  creditorsi 
s  and  what  was  not  distributable  would  be  retained  by  themselves. 

d    On  this  last  proposition  therefore,  as  well  as  on  the  general    [069  3 
■    question,  it  is  submitted  that  the  judgment  of  the  Court  ought 
a    to  be  fur  the  Defendant. 

<r  Cur.  adds,  vultm 

0    I    On  this  day  Lord  Loughborough^  after  stating  the  special  ver- 
y   clict,  proceeded  in  the  following  manner, 
rv  '     The  question  is,  whether  the  assignees  of  the  bankrupt  have 
^.   a  right  to  recover  this  money,  as  money  had  and  received  to 
^   thdr  use?  The  objection  made  to  it  is,  that  the  money  was  re- 
^   csovered  by  process  in  the  Island  of  Si.  Christopher^  in  whidi 
^.   tlie  bankrupt  laws  of  England  have  no  direct  binding  force. 
^  A  variety  of  cases  have  occurred  on  this  question ;  and  there  is 
[^    some  confusion  in  the  reports  of  them,  which  made  a  very  de- 
^.  liberate  consideration  of  it  necessary.     Not  that  I  think  it  ap- 
pears from  the  mere  terms  of  the  case  itseli^  that  the  decision 
of  this  particular  case  could  be  attended  vrith  any  great  diffi- 
culty, or  that  any  great  question  could  arise  out  of  it.    The 
whole  which  has  been  argued  has  been  as  to  the  operation  of 
^    the  bankrupt  laws  in  countries  not  subject  to  the  jurisdiction 
of  the  courts  of  this  country.     In  the  present  case^  it  is  difficult 
fer  me  to  conceive  that  this  question  can  arise  out  of  the  facts 
stated.     For  the  simple  state  of  the  case  is  no  more  than  this. 
The  Defendant  resident  in  England^  and  a  creditor  of  SkmyPm 
'    in  England^  has  received  money  which  was  due  to  Skirrom  in 
the  Island  of  St.  Christopher  at  the  time  of  his  bankruptcy,  and 
"^  which  at  that  time  was  subject  to  no  lien  whatsoever.     The 
^  money  being  remitted  to  Worsmck  in  England^  and  being  clearly 
"^    money  which  at  the  time  of  the  act  of  bankruptcy  was  the 
'     property  of  the  bankrupt,  and  subject  to  no  lien  whatever,  he 
""   »,  primd  facie^  accountable  for  it  to  the  assignees.  The  defence 
"^    he  makes  is,  that  he  recovered  this  money  by  legal  process  in 
"^    the  island ;  but  he  states  also  that  the  process  was  founded  on 

3  B  2  an 
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17^1*  mnaet  done  by  him  m  England,  and  under  the  aid  of  the  law  of 
gjjj^  England.  For  the  foundation  of  the  recovery  was  an  affidavit 
Qg/aifui  ijf  debt  made  before  the  Mayor  of  LancaUer.  Without  that 
affidavit  be  could  have  instituted  no  proceeding  in  St.  Ckristth 
pher^s  :  the  money  would  have  remained  subject  to  the  demand 
of  the  assignees  whenever  they  had  been  apprised  that  such  a 
debt  was  due,  and  had  sent  out  proper  powers.  These  propo- 
sitions cannot  be  doubted.  Then  it  is  not  a  question  whether 
the  bankrupt  laws  have  an  operation  at  St.  Christopher^  but 
whether  they  operated  at  Lancaster.  It  is  a  question,  whether 
[  690  ]  a  creditor  resident  in  England^  subject  to  the  laws  of  England, 
shall  avail  himself  of  a  proceeding  of  that  law  to  enable  him 
to  get  possession  of  a  debt  from  those  who  are  intitled  to  that 
debt,  and  who  have  the  distribution  of  it  for  the  benefit  of  ail 
the  creditors,  and  to  hold  that  possession  against  those  creditors. 
But  the  ailment  has  gone  iiito  a  more  general  consideration 
of  the  cases  which  have  arisen  under  different  circumstances, 
in  which  the  bankrupt's  property  being  dispersed  abroad,  or  he 
himself  having.changed  his  residence,  advantage  has  been  taken 
of  his  local  situation,  or  of  the  local  situation  of  the  property 
which  has  been  attached.  This  leads  me  to  a  short  considerap 
don  oi  the  cases  on  this  subject,  in  which  I  see  no  difference, 
if  their  circumstances  are  rightly  understood  and  rightly  ap- 
plied* First,  it  is  a  clear  proposition,  not  only  of  the  law  of 
England^  but  of  every  country  in  the  world,  where  law  has  the 
semblance  of  science,  that  personal  property  has  no  locality. 
The  meaning  of  that  is,  not  that  personal  property  has  no  vi- 
sible locality,  but  that  it  is  subject  to  that  law  which  governs 
t:he  person  of  the  owner.  With  respect  to  the  dfsposition  of  ir, 
with  respect  to  the  transmission  of  it,  either  by  succession,  or 
the  act  of  the  party,  it  follows  the  law  of  the  person  (a).  The 
owner  in  any  country  may  dispose  of  his  personal  property.  If 
he  dies,  it  is  not  the  law  of  the  country  in  which  the  property 
is,  but  the  law  of  the  country  of  which  he  was  a  subject,  that 
will  regulate  the  succession.  For  instance,  if  a  foreigner  hav- 
ing property  in  tlie  fnnds  here,  dies,  that  property  is  claimeil 
according  to  the  right  of  representation  given  by  the  law  of  his 
own  country.     In  the  case  of  Pipon  v.  Pipon  (6),  a  party  had 

(flfj  [As  to  vrhat  constitutes  a  man's  (n).  Marsh  v.  Hutchinson,  ibid.     See 

domicile  so  as  to  govern  the  distribu-  also  Seritnidiire  v.  Scrimskirej  2  Hag. 

tion  of    his  personal   property,    see  ^ixrdt405.  HwUer\\Potts,4T,R,\S5.] 
Bruce  v.  Brttcc,   2  Bos.  &  Pttl.  229.  (b)  Arabl.  25. 

possessed 
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possessed  himself  of  a  debt  which  was  due  to  the  intestate  a      1791* 
subject  of  Jersey^  and  whose  personal  property  was  therefore      ~^~~ 
governed  by  the  law  of  Jersey.     Lord  Hardwickc  was  applied      againu 
to  by  his  other  relations  resident  in  England^  stating  that  they       "*^ 
should  be  excluded  from  a  share  according  to  the  distribution 
of  Jersey^  but  that  they  should  be  intitled  to  a  shore  according 
to  the  distribution  of  England ;  and  they  therefore  prayed  by 
their  bill,  that   the   administratrix   might  be  restrained  from 
taking  the  property  to  Jersey,     Lord  Hardwicke  very  wisely  and 
justly  determined  that  he  would  not  restrain  the  administratrix, 
he  would  not  direct  in  what  manner  she  was  to  dispose  of  the 
property  or  to  distribute  it.     Having  acquired  the  right  to  it, 
she  was  to  distribute  it  according  to  the  law  which  guided  the 
succession  to  the  personal  estate  of  the  intestate. 

Personal  property,  then,  being  governed  by  the  law  which  [  691  ] 
governs  the  person  of  the  owner,  the  condition  of  a  bankrupt 
by  the  law  of  this  country  is,  that  the  law,  upon  the  act  of 
bankruptcy  being  committed,  vests  his  property  upon  a  just 
consideration,  not  as  a  forfeiture,  not  on  a  supposition  of  a 
crime  committed,  not  as  a  penalty,  and  takes  the  administration 
of  it  by  vesting  it  in  assignees,  who  apply  that  property  to  the 
just  purpose  of  the  equal  payment  of  his  debts.  If  the  bank- 
rupt happens  to  have  property  which  lies  out  of  the  jurisdiction 
of  the  law  of  England^  if  the  country  in  which  it  lies  proceeds 
according  to  the  principles  of  well  regulated  justice,  there  is  no 
doubt  but  it  will  give  effect  to  the  title  of  the  assignees.  The 
determinations  of  the  courts  of  this  country  have  been  uniform 
to  admit  the  title  of  foreign  assignees.  In  the  two  cases  of 
Sohmans  v.  Ross  {a)  and  Jollett  v.  Deponthieu  (h\  where  the 
Isirs  of  Holland^  having,  in  like  manner  as  a  commission  of 
bankrupt  here,  taken  the  administration  of  the  property,  and 
vested  it  in  persons  who  are  called  curators  of  desolate  estates, 
the  Court  of  Chancery  held  that  they  had,  immediately  on  their 
appointment,  a  title  to  recover  the  debts  due  to  the  insolvent  in 
this  country,  in  preference  to  the  diligence  of  the  particular 
creditor  seeking  to  attach  those  debts.  In  those  cases  the  Court 
of  Chancery  felt  very  strongly  the  principle  which  I  have 
stated,  and  it  has  had  a  very  universal  observance  among  all 
nations*  But  it  may  happen,  that  in  the  distribution  of  the 
law  in  some  countries,  personal  property  may  be  made  the  sub- 
Co)  i4n/tf,  131.  (Jb)  Ante,  132. 
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1791.     J^^t  of  securities  to  a  greater  or  less  extent^  and  in  various  de- 
■"7  grees  of  form.     It  is  in  those  cases  only  that  any  difficulty  has 

against  occurred.  A  question  of  this  nature  came  before  Lord  Hard" 
WoMwicK.  ^.^j^^  ^^^y  largely  in  the  bankruptcy  of  Captain  Wilson.  With 
the  little  explanation  I  am  enabled  to  give  of  that  case,  in 
which  the  court  of  session  entirely  concurred  with  Lord  Hard- 
wicke,  the  distinctions  will  be  apparent.  There  were  three 
different  sets  of  creditors  who  claimed,  subject  to  the  deter- 
mination of  the  court,  on  the  ground  that  Wilson  had  consider- 
able debts  due  to  him  in  Scotland.  By  the  law  of  Scotland 
debts  are  assignable,  and  an  assignment  of  a  debt  notified  to 
the  debtor,  which  is  technically  called  an  intimation^  makes 
a  specific  lien  quoad  that  debt.  An  assignment  of  a  debt 
not  intimated  to  the  debtor  gives  a  right  to  the  assignee  to 
demand  that  debt,  but  it  is  a  right  inferior  to  that  of  the 
[  692  ]  creditor  who  has  obtained  his  assignment  and  intimated  it. 
By  the  law  of  Scotland  also,  there  is  a  process  for  the  re- 
covery of  debts,  which  is  called  an  arrestment*  Some  of  W3r 
son*s  creditors  had  assignments  of  specific  debts  intimated  to 
the  debtors,  and  completed  by  that  intimation  prior  to  the  act 
of  bankruptcy.  Others  had  assignments  of  debts  not  intimated 
before  the  bankruptcy.  Others  had  arrested  the  debts  due  to 
him  subsequent  to  the  bankruptcy,  and  were  proceeding  mider 
those  arrestments  to  recover  payment  of  those  debts.  The 
determination  of  Lord  Hardwicke  and  that  of  the  Court  of 
Session  entirely  concurred.  The  first  class  I  have  mentioned, 
namely,  the  creditors  who  had  specific  assignments  of  specific 
debts,  intimated  to  the  debtors  prior  to  the  bankruptcy,  were 
hoi  den  by  Lord  Hardwicke  to  stand  in  the  same  situation  as  cre- 
ditors claiming  by  mortgage,  antecedent  to  the  bankruptcy. 
All  therefore  be  would  do  with  respect  to  them  was,  that  if 
they  recovered  under  that  decree,  they  could  not  come  in  under 
the  commission  without  accounting  to  the  other  creditors  for 
what  they  had  taken  under  their  specific  security.  With  respect 
to  the  next  class  of  creditors  Lord  Hardwicke  was  of  opinion, 
and  the  Court  of  Session  were  of  the  same  opinion,  that  their  title, 
being  a  title  by  assignment,  was  preferable  to  the  title  by  arrest- 
ment :  and  they  likewise  held,  that  the  arrestments,  being  sub- 
sequent to  the  bankruptcy,  were  of  no  avail,  the  property  being 
by  assignment  vested  in  the  assignees  under  the  commission.  It 
is  in  this  sense  that  an  expression  has  been  used  by  Lord  Mam- 
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Jieldj  in  one  or  two  cases,  in  which  his  language  rather  than  his      1791. 
decision  has  been  quoted  with  respect  to  the  law  of  Scotland^      "snT" 
namely*  that  the  effect  of  the  a8sii?nment  under  a  commission  of     agwut 
bankrupt  was  the  same  as  a  voluntary  assignment.   For  so  the  law 
of  Scotland  treaX%  it  in  contra-distinction  to  the  assignment  per- 
fected by  intimation,  and  to  an  assignment  which  the  party 
might  be  compelled  to  make.      But  it  does  not  follow  that  it  is 
an  assignment  without  consideration.   On  the  contrary,  it  is  for 
a  just  consideration ;  not  indeed  for  money  actually  paid,  nor 
for  a  consideration  immediately  preceding  the  assignment.     In 
that  respect,  therefore,  it  is  a  voluntary  assignment.   But  taking 
it  to  be  so,  it  excludes  and  is  preferable  to  all  others  attaching, 
it  is  preferable  to  all  the  arresters,  it  is  preferable  to  all  creditors 
who  stand  under  the  same  class,  and  to  all  who  have  not  taken 
the  steps  to  acquire  a  specific  lien  till  after  the  act  of  bankruptcy 
committed.     In  a  variety  of  cases  enumerated  in  Lord  Ken*    [  693  ] 
yotfs  opinion  (a),  the  same  idea  has  prevailed,  which  I  ihink  is 
founded  on  the  clearest  and  most  evident  principles  of  justice. 
If  the  assignees  in  this  case  had  sent  a  person  over  to  St.  Chris-- 
topher's  to  act  for  them,  if  they  had  given  notice  of  the  assign- 
ment, the  Court  of  St.  Christopher^ s  ought  unquestionably  to 
have  preferred  the  title  of  the  assignees  to  the  title  of  the  crc^ 
ditor  using  the  process  of  attachment,  because  the  law  of  the 
country,  to  which  the  creditor  making  the  demand  was  subject, 
bad,  on  a  just  consideration,  vested  that  property  in  the  present 
Plaintiffs.  As  I  take  the  determination  in  the  Court  of  Chancery 
in  the  case  of  Solomons  v.  Ross^  and  the  other  case,  to  be  found- 
ed, not  on  any  policy  or  technical  notions  of  the  law  o{ England, 
but  on  general  law,  preferring  the  title  of  the  assignees  to  the 
title  of  the  arresting  creditor,  the  Court  in  St.  Christophei^s 
ought  also  to  have  preferred  the  title  of  the  assignees.     When 
I  have  laid  this  down,  it  by  no  means  follows  that  a  commission 
of  bankrupt  has  an  operation  in  another  country  against  the 
law  of  that  country.     I  do  not  wish  to  have  it  understood,  that 
it  follows  as  a  consequence  from  the  opinion  I  am  now  giving 
(1  rather  think  that  the  contrary  would  be  the  consequence  of 
the  reasoning  I  am  now  using),  that  a  creditor  in  that  country, 
not  subject  to  the  bankrupt  laws  nor  affected  by  them,  obtain- 
ing payment  of  his  debt,  and  afterwards  coming  over  to  this 

{a)  4  Term  Rep.  B.R.  192. 
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cbuiiiry,  would  be  liab'e  lo  retniul  Aa 
Tc-rtd  it  in  an  ailver^c  £uii  with  (br  as 
not  l>e  IL'tble.  But  if  the  hw  of  thsl « 
tlic  u5~i;;nee,  tliough  I  n.u^t  sappose  th 
\\t  1  do  not  tliink  that  my  holding  a 
r>.-voke  llic  detormi nation  of  that  cov 
disapprove  of  ihe  principle  onvfaidit] 
uiiothcT  case  nay  possibly  occur,  of  ■ 
bankrupt  pen>onally,  and  a  case  of  tb 
argument.  Waring  and  Oiliers  v.  Kjtig 
able  to  get  b  particular  account  of  i 
Slated  in  Coole's  JJatii.  /^z,  372.  tha 
Diiued  nn  act  of  bankruptcy  bod  gone 
commiii^ion  of  bankrupt  vai  taken  ou 
tiic  Defendant  brought  an  action  again 
obtuincd  judgment,  and  under  the  ju 
debt.  Whether  tlic  person  was  residi 
the  bankruptcy,  Hliethcr  the  debt  was 
whilticr  he  appeared  to  tlie  commlss 
these  circumstances  are  s'.att.'d.  But 
<loubtcdly  be  very  materially  varied 
Lord  Mansfield  held,  that  the  Defeoda 
debt  against  the  bankrupt  who  was  pen 
tar,  was  not  answcruhle  to  the  assigne 
told  in  one  account  ut  that  case,  that 
tlie  action.  But  this  is  clear,  that  thi 
the  Defuidunt  in  that  case  had  a  right 
bankrupt  in  thi«  couiitiy  without  a  c 
and  though  Ills  {^ouds  could  not  be  U 
vested  in  the  assignees,  yet  his  person 
fore  a  good  commencement  of  the  su 
the  bankrupt  at  Gibi  altar.  How  the  < 
how  the  suit  was  carried  on,  the  re 
However,  it  is  at  most  but  a  decision 
only  case  which  seems  at  all  lo  stand  .1 
thorities,  which  hold  that  the  operatit 
with  respect  to  the  personal  propertj 
that  property  is  brought  into  this  cout 
obtained  it,  is  to  carry  a  right  to  recov 
(a)  [Vide  potf.  vol.  n.  p 
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the  benefit  of  all  the  creditors.     But,  as  I  said  before,  it  is  not     1791. 
necessary  to  go  the  whole  length  of  that  discussion,  because,  on     "T 
the  circumstances  of  this  particular  case,  the  question  is  n^erely      against 
ivhether  a  creditor  of  the  bankrupt  resident  in  England^  and       o"^'«f- 
knowing  of  the  bankruptcy,  shall  avail  himself  of  a  process  which 
he  has  commenced  in  England^  so  as  to  retain  his  debt  from  the 
assignees,  and  gain  a  preference  over  the  other  creditors.    This 
is  a  proposition  too  clear  to  require  any  discussion.     The  con- 
sequence therefore  is,  that  there  must  be 

Judgment  for  the  Plaintifik. 
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